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CEOSSED  CHEQUES. 


The  practice  of  crossing  cheques  is  of  comparatively  recent  origin, 
but  has  been  so  generally  adopted,  that  it  is  not  surprising  that  the 
Legislature  should  have  been  thrice  called  upon  to  sanction  the 
practice,  and  to  remove  the  difficulties  which  lay  in  the  way*  of  its 
success  as  a  safeguard  against  fraud  and  theft.  The  removal  of 
these  difficulties  was  a  matter  of  greater  delicacy  than  the  framera 
of  the  two  earlier  enactments  dealing  with  crossed  cheques  seem 
to  have  imagined.  The  Courts  of  Law  have,  however,  both  before 
and  after  the  passing  of  the  Acts  of  19  and  20  Vict.  cap.  25,  and 
21  and  22  Vict  cap.  79,  shown  themselves  fully  alive  to  the  danger 
of  sanctioning  any  practice  which  would  deprive  cheques  of  the 
negotiability  which  they  possess  at  common  law,  and  so  render 
them  less  available  as  a  part  of  the  currency.  The  result  has  been 
that  after  these  Acts  had  been  subjected  to  a  very  searching  criti- 
cism, decisions  were  pronounced  which  maintained  the  doctrine  of 
the  common  law,  subject  to  certain  well-detined  modiiicationSi  and 
that  in  the  Act  of  last  session,  which  repealed  the  prior  Acts,  the 
same  principle  was  adhered  to,  though  several  important  provisions 
were  introduced  for  the  first  time. 

In  1775  the  London  Clearing-House  was  instituted  by  some  of 
the  private  bankers  as  a  means  of  economising  their  capital,  as  well 
as  of  saving  much  unnecessary  trouble  in  the  collection  of  cheques, 
etc.  Cheques  pai<i  into  a  bank  were  taken  to  the  Clearing-House 
on  the  afternoon  of  the  same  day,  or  at  latest  on  the  following  day, 
and  in  order  to  facilitate  the  business  at  the  Clearing-House,  and 
also  to  preserve  a  record  of  the  channel  through  which  the  cheques 
came,  the  clerks  of  the  several  bankers  were  in  the  habit  at  first 
of  writing,  and  afterwards  of  stamping,  the  name  of  their  principals 

VOL.  XXI.  no.  CCXLI.— JANUABY  1877.  A 


2  CBOSSED  CHEQUES. 

across  the  documents  presented  by  them.  The  object  of  this  cross- 
ing was  to  secure  that,  in  the  event  of  the  cheque  being  dishonoured, 
it  should  at  once  be  returned  to  the  banker  who  presented  it.  The 
crossing,  of  course,  also  afforded  a  way  of  discovering  the  person  by 
whom  the  cheque  had  been  paid  in,  if  a  question  afterwards  arose 
as  to  the  true  ownership  of  it.  The  convenience  of  the  system  led 
to  the  other  private  bankers  in  London  being  admitted  to  the 
Clearing-House,  and  merchants  then  found  that  they  did  not  require 
to  provide  for  payment  of  such  of  their  cheques  as  were  presented 
through  a  bank  until  the  afternoon  of  the  day  on  which  they  were 
drawn ;  and  in  order  to  secure  that  all  their  cheques  should  be  so 
presented,  the  practice  grew  up  of  writing  the  name  of  a  banker 
across  the  chequa  Afterwards  it  became  common,  instead  of 
writing  the  name  of  a  banker,  to  cross  the  cheque  with  the  words, 
"  and  Company,"  or  "  &  Co.,"  generally  between  parallel  lines,  and 
sometimes  merely  to  draw  two  parallel  lines  across  the  face  of  the 
document.  In  the  first  case  the  cheque  was  said  to  be  specially 
crossed,  and  the  other  forms  were  termed  general  crossings.  Bankers 
paid  attention  to  these  crossings,  and  generally  refused  payment  of 
cheques  so  crossed  unless  presented  to  them  through  a  banker.  It 
was  then  seen  that  a  great  protection  was  by  this  means  afforded 
against  the  risk  attending  the  loss  or  theft  of  a  cheque,  as  an  obstacle 
was  put  in  the  way  of  the  thief  or  finder  cashing  it,  and  it  was  with 
the  view  of  attaining  this  protection  that  the  practice  became 
common. 

The  precise  meaning  of  the  custom,  and  the  eflTect  which  would 
be  given  to  it  in  law,  however,  remained  long  doubtful,  and  it  was 
not  until  1852,  in  the  case  of  Bellamy  v.  Marjoribanks  (21 L.  J.  Ex. 
70),  that  the  questions  regarding  crossed  cheques  were  fully  discussed 
in  a  Court  of  Law.  It  is  true  that  in  the  case  of  Steioart  v.  Lee  {Moody 
Malkin,  p.  158)  the  question  came  up,  and  Lord  Tenterden,  C.  J., 
mentions  the  view  which  several  of  the  special  jurymen  had  stated 
in  the  course  of  the  trial  in  regard  to  the  extent  of  the  custom,  but 
two  different  views  continued  to  prevail  According  to  some  the 
effect  of  a  crossing  was  that  the  crossing  became  part  of  the  cheque, 
and  that  the  banker  was  not  entitled  to  pay  the  cheque  otherwise 
than  to  the  banker  named,  where  the  crossing  was  special,  or  to  a 
banker  where  it  was  general,  and  at  once  became  liable  to  the  true 
owner  of  the  cheque  by  disregarding  the  crossing.  Others  again 
held  that  a  crossing  formed  no  part  of  the  instrument,  and  might 
be  disregarded  by  the  banker  without  his  thereby  incurring  any 
responsibility.  The  first  of  these  views  approximated  a  crossing 
to  an  indorsation,  and  seemed  to  involve  the  absurdity  that  a  cheque 
might  be  payable  to  bearer,  and  also  not  to  bearer  at  the  same  time, 
while  the  other  view  deprived  crossing  of  a  great  part  of  its  value. 

The  question  in  Bellamy  v.  Marjor^anks  arose  out  of  the  follow- 
ing circumstances : — The  plaintiffs,  who  were  trustees,  had  opened 
an  account  for  the  purposes  of  the  trust  with  Messrs.  Coutts  &  Co,» 
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of  which  banking  firm  the  defendants  were  the  individual  partners. 
In  the  course  of  a  Chancery  suit  it  became  necessary  to  pay  a  sum 
of  money  into  the  account  of  the  Accountant-Greneral  with  the 
Bank  of  England.  Geary,  the  agent  for  one  of  the  parties  to  that 
suit,  presented  a  cheque  to  the  plaintiffs'  agent,  which  was  bigned 
by  the  plaintiffs,  and  returned  after  being  crossed  with  the  words 
**  Bank  of  England  for  account  of  the  Accountant-General."  Geary 
drew  his  pen  through  this  special  crossing,  leaving  it  legible,  and 
crossed  the  cheque  specially  to  his  own  bankers,  who  presented  it 
and  received  payment  from  the  defendants.  Geary  appropriated 
the  money  and  became  bankrupt.  The  plaintiffs  sued  Coutts  &  Co., 
holding  that  they  were  liable,  on  account  of  having  paid  contrary 
to  the  direction  in  the  crossing,  as  interpreted  by  custom.  A  jury 
found  that  Coutts  &  Co.  were  guilty  of  negligence  in  paying  the 
cheque  to  Geary's  bankers  in  face  of  the  special  indorsement  to  the 
Bank  of  England,  and  that  there  was  a  custom  and  usage  and 
consequent  duty  on  Coutts  &  Co.  not  to  pay  the  cheque,  otherwise 
than  into  and  through  the  hands  of  the  Bank  of  England,  but  this 
verdict  was  set  aside  by  the  Court  of  Exchequer  as  contrary  to 
evidence.  The  judgment  of  the  Court  was  delivered  by  Baron 
Parke,  who,  after  holding  that  the  weight  of  evidence  was  against 
the  custom  found  by  the  jury,  laid  down  that  such  a  custom  could 
not  have  been  supported  in  law.  He  said :  "  The  crossing  a  cheque 
could  not  operate  as  an  indorsement  to  a  banker,  whose  name  is 
used,  because  it  was  not  written  with  any  intent  to  transfer  the 
property  in  the  cheque  to  him,  and  it  wants  the  essential  part  of 
an  indorsement,  delivery  to  the  indorsee."  From  the  form  in  which 
the  question  came  up,  the  Court  could  not  in  precise  terms  declare 
what  the  custom  really  was,  but  they  indicated  an  opinion  that  a 
crossing,  whether  special  or  general,  merely  amounted  to  a  direction 
to  the  drawee  not  to  pay  otherwise  than  to  a  banker,  but  that,  not- 
withstanding, he  might  pay  the  cheque  across  the  counter  to  the 
bearer,  although  his  doing  so  would  be  evidence  of  negligence  in 
the  event  of  its  turning  out  that  the  holder  had  no  title  to  the 
cheque.  In  other  words,  a  crossing  was  not  a  direction  which  must 
be  obeyed,  but  was  a  memorandum  which  had  the  effect  of  calling 
for  vigilance  on  the  part  of  the  drawee.  The  drawee  of  a  specially 
crossed  cheque  was  not  guilty  of  negligence  in  paying  the  cheque 
through  another  banker  than  the  one  named,  because  all  that  the 
custom  was  intended  to  secure  was  that  crossed  cheques  should  not 
be  paid  directly  to  the  bearer,  but  indirectly  through  the  interven- 
tion of  a  banker,  and  it  was  matter  of  indifference  who  that  banker 
was.  Still  less  could  the  substitution  of  one  special  crossing  for 
another  increase  the  responsibility  of  the  drawee. 

The  n^otiability  of  cheques  was  left  unimpaired  by  this  deci- 
sion, which  was  followed  in  the  case  of  Carlon  v.  Ireland,  1856  (25 
L.  J.  2  B.  113),  where  it  was  held  that  crossing  a  cheque  does  not 
affect  its  negotiability,  and  that  a  person  who  received  a  cheque 
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lonafide,  and  for  value,  was  entitled  to  retain  the  amount  received 
through  his  bankers,  although  they  were  not  the  bankers  named  in 
the  crossing.  When  it  was  settled  that  crossing  a  cheque  did 
not  render  it  less  negotiable,  it  followed  that  a  failure  to  obey  the 
direction  given  in  the  crossing  was  immaterial  where  the  drawee 
had  paid  the  cheque  to  the  lawful  holder,  although  through  a 
wrong  channel  Cheques,  payable  to  bearer,  and  drafts  payable 
to  A.  B.  or  order,  when  indorsed,  pass  from  hand  to  hand  like  bank 
notes,  and  if  they  come  into  the  possession  of  a  holder  for  vidue, 
who  is  ignorant  of  the  want  of  title  in  the  transferrer,  the  drawer  is 
liable  in  an  action  on  the  cheque  or  draft  It  is  otherwise  in  the 
case  of  a  draft  the  indorsation  of  which  has  been  forged,  because 
then  the  holder  can  never  be  a  lawful  holder,  however  great  his 
bona  fides  {Bobbet  v.  Finkett,  1  L.  R  Ex.  D.  368). 

At  common  law  the  banker  was  entitled  to  pay  the  bearer  of  a 
cheque  without  inquiry,  and  by  statute  he  was  protected  from  the 
consequences  of  paying  a  draft  on  a  foiged  indorsation.  The  cus- 
tom of  crossing  imposed  caution  upon  him  in  the  paying  of  crossed 
cheques  and  drafts,  but  if  he  disregarded  the  crossing  he  merely 
took  on  himself  the  risk  that  the  person  to  whom  he  paid  was  not 
a  lawful  holder. 

It  is  thus  clear  that  though  a  certain  measure  of  protection  was 
given  by  crossing,  it  was  very  far  from  being  complete,  and  rather 
imposed  difficulties  in  the  way  of  the  thief  than  gave  security  to 
the  careless  owner  of  cheques.  In  Scotland  cheques  rarely  cir- 
culate from  hand  to  hand,  but  are  at  once  paid  into  the  receiver's 
account.  In  this  country,  as  a  thief  or  finder  would  not  readily 
get  quit  of  the  stolen  or  found  cheque,  the  practice  of  crossing 
would  have  afforded  a  much  greater  degree  of  security  than  in 
England,  where  cheques  are  frequently  transferred  from  one  holder 
to  another,  but  until  the  passing  of  the  Act  recognizing  the  prac- 
tice, crossing  was  rarely,  if  ever,  practised,  and  certainly  did  not 
form  a  custom.  It  was  accordingly  attempted  to  give  additional 
security  by  passing  the  Act  19  and  20  Vict  cap.  25.  This  Act 
provided  that  a  special  or  general  crossing  should  have  "  the  force 
of  a  direction  to  the  bankers  upon  whom  a  draft  is  made,  that 
the  same  is  to  be  payable  only  to  or  through  some  banker,  and 
the  same  shall  be  payable  only  to  or  through  some  banker."  This 
Act  thus  recognized  the  custom  of  crossing  as  it  had  been  defined 
in  BeUarny  v.  Marjaribanks,  viz.,  that  a  payment  to  some  banker 
was  sufficient ;  but  it  also  attempted  to  impose  the  duty  upon  the 
banker  of  paying  in  that  way  and  in  no  other.  A  considerable  step 
was  thus  taken  towards  settling  the  law.  The  custom  had  received 
legislative  sanction,  and  no  longer  required  to  be  proved  on  each 
occasion  of  a  dispute.  Further,  the  Act  recognized  the  practice  for 
all  parts  of  the  country,  and  prevented  the  growth  of  inconsistent 
customs  in  regard  to  so  important  a  department  of  banking.  The 
security  given  by  the  statute  was,  however,  much  overrated,  as 
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was  shown  in  the  case  of  Smmonds  v.  Taylor  (8th  Dec.  1857, 
27  L.  J.  C.  P.  45).  In  that  case  a  crossed  cheque  which  had  been 
lost  was  presented  at  the  bank  by  the  finder,  or  by  some  one  on 
his  behalf,  and  paid.  The  crossing  had  been  so  skilfully  removed 
that  a  very  minute  examination  would  have  been  requisite  in  order 
to  detect  that  the  cheque  had  been  tampered  with.  The  drawer 
attempted  to  hold  the  banker  responsible  for  having  paid  the  cheque 
contrary  to  the  direction  in  the  crossing.  The  Court  of  Common 
Pleas  held  that  he  was  not  liable,  and  this  judgment  was  confirmed 
on  appeal  in  the  Exchequer  Chamber  (27  L  J.  C.  P.  248).  Had 
the  Judges  rested  their  decision  on  the  ground  that  the  obliteration 
of  the  crossing  in  such  a  manner  as  to  elude  detection  relieved  the 
bankers,  no  alarm  would  have  been  felt,  but  opinions  were  expressed 
in  regard  to  the  legal  nature  and  efiect  of  a  crossing,  which  seemed 
to  deprive  the  practice  even  of  the  benefit  which  it  conferred 
apart  from  statute.  Justice  Cresswell  laid  down  that  a  crossing 
did  not  form  part  of  the  instrument ;  that  its  detection  was  not 
forgery,  and  that  as  any  holder  of  a  cheque  might  cross  a  cheque, 
so  any  holder  might  delete  the  crossing  which  had  been  made 
by  the  drawer  or  a  prior  holder.  If  then  the  bank  paid  after 
the  crossing  had  been  obliterated,  no  fault  could  be  imputed  to 
it,  because  it  could  not  tell  whether  the  crossing  had  not  been 
lawfully  obliterated  by  a  lawful  holder.  In  these  views  Lord  Chief- 
Justice  Cockbum  concurred,  though  with  some  diflSculty,  while 
Baron  Bramwell  in  the  Exchequer  Chamber  pointed  out  that  the 
eflfect  of  the  Act  was  to  protect  the  drawer  only,  who  might  hold 
the  banker  liable  if  the  cheque  was  paid  contrary  to  his  direction  ; 
but  that  where  a  crossing  was  put  on  by  a  holder  there  was  no 
way  of  making  the  banker  liable  on  a  failure  to  comply  with 
the  direction.  It  was  evident  that  the  Act  had  failed  to  give 
the  security  which  it  was  intended  to  provide,  but  it  was  not  so 
easy  to  suggest  a  remedy  which  would  not  unduly  add  to  the 
responsibility  of  bankers  in  attending  to  the  interests  of  the 
drawers  or  holders  of  cheques,  and  it  was  only  after  considerable 
discussion,  and  the  introduction  of  some  amendments  favourable  to 
bankers,  that  the  Act  21  and  22  Vict.  cap.  71),  amending  the  law 
relating  to  cheques  or  di^fts  on  bankers,  was  passed. 

The  alterations  made  by  this  Act  were  of  a  very  material 
character.  In  the  first  place,  a  crossing,  whether  special  or  general, 
was  made  a  material  part  of  the  cheque,  and  its  alteration  or 
obliteration  was  forbidden.  Secondly,  it  was  declared  that  a  cheque 
crossed  specially  was  not  to  be  paid  except  to  the  banker  named 
in  the  crossing ;  and,  thirdly,  a  lawful  holder  was  allowed  to  cross 
a  cheque,  either  specially  or  generally,  or  to  alter  a  general  crossing 
into  a  special  crossing.  Where  a  lawful  holder  crossed  a  cheque 
specially,  the  banker  on  whom  it  was  drawn  was  forbidden  to  pay 
it  to  any  other  than  the  banker  named  in  the  crossing,  but  by  a 
curious  omission  no  provision  was  made  for  the  case  of  a  cheque 
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crossed  generally  by  a  lawful  bolder.  In  sucb  a  case,  tbe  crossing 
became,  according  to  the  Act,  a  material  part  of  tbe  cbeqne,  but 
bad  no  legal  effect  attributed  to  it,  and  it  was  doubted  whether  a 
subsequent  holder  could  alter  such  a  general  crossing  into  a  special 
crossing.  By  section  3  of  the  Act,  tbe  fraudulent  deletion  or  flJtera- 
tion  of  a  crossing  was  made  a  felony,  punishable  with  the  pains  of 
forgery.  The  4th  section  was  added  in  committee,  as  a  protection 
to  bankers  against  the  risk  which  they  would  have  run  in  conse* 
quence  of  the  crossing  being  made  a  material  part  of  the  cheque. 
A  banker  paying  a  cheque  across  the  counter  from  which  the 
crossing  has  been  deleted,  would  have  been  liable  to  his  customer 
for  the  amount  so  paid,  as  the  payment  would  have  been  made  of 
a  forged  instrument  Accordingly,  by  tbe  4th  section  it  was  pro- 
vided that  a  banker  was  not  to  be  responsible  for  paying  a  cheque 
which  did  not  plainly  appear  to  have  been  altered.  Such  were  the 
alterations  made  in  1858,  and  among  them  it  is  noticeable  there 
was  not  included  any  provision  by  which  a  banker  paying  a  cheque 
in  disregard  of  the  crossing  should  be  liable  to  the  true  owner  of 
the  cheque,  he  not  being  the  drawer.  The  drawer,  of  course,  could 
object  to  being  debited  with  a  cheque  paid  contrary  to  his  instruc- 
tions, but  if  he  had  delivered  the  cheque  to  the  payee,  he  had  no 
further  interest  in  objecting  to  the  mode  in  which  it  was  presented. 
So  far  as  the  drawer  was  concerned  the  crossing  was  only  important 
in  protecting  the  cheque  until  it  reached  the  hands  of  the  payee. 
His  obligation  to  the  payee  was  thereby  discharged,  and  it  was  of 
no  importance  to  him  whether  the  cheque  was  presented  for  pay-* 
ment  by  the  true  owner  or  not  If,  however,  the  bankers  upon  whom 
a  cheque  was  drawn  disre^uded  the  crossing,  and  paid  it  to  one 
who  was  not  the  true  owner,  either  across  the  counter  or  through 
a  banker,  who  was  not  the  banker  named  in  the  crossing,  the 
banker  so  paying  would  be  liable  to  pay  the  amount  to  the  real 
owner.  By  a  true  owner  is  meant  one  who  is  a  lawful  bona  Jide 
holder,  i.e.,  any  one  who  has  taken  the  cheque  for  value,  even 
though  from  a  thief  or  finder,  provided  that  he  has  no  notice,  and 
is  not  aware  of  the  want  of  title  in  the  person  who  transfers  the 
cheque  to  him.  As  has  already  been  pointed  out,  a  holder  of  a 
cheque  payable  to  order,  the  indorsation  upon  which  has  been 
forged,  acquires  no  title  to  the  cheque,  and  cannot  be  a  true  owner 
of  it ;  he  cannot  sue  the  drawer,  and  he  is  liable  to  the  true  owner. 
It  followed,  as  a  matter  of  course,  that  the  banker  making  the  pay- 
ment was  also  liable,  if  such  a  holder  obtain  pa}'^ment  from  the 
drawee,  otherwise  than  through  the  banker  named  in  the  case  of  a 
special  crossing,  or  through  a  banker  in  the  case  of  a  general  crossing. 
The  Act  16  and  17  Vict  cap.  59,  sect  19,  indeed  provides  that  a 
banker  paying  on  a  forged  indorsement  shall  not  be  liable  if  he  pays 
in  bona  Jide,  but  bis  freedom  from  liability  depends  upon  his  obey* 
ing  the  direction  of  the  cheque,  of  which  the  crossing  is  a  materuJ 
part    Consequently  if  he  pays  a  crossed  cheque  through  a  wrong 
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channel,  he  deprives  himself  of  the  statutory  protection,  and  renders 
himself  liable  to  the  true  owner  (Justice  Blackburn  in  Smith  v. 
Union  Bank,  9  L  R,  2  B.  291).  In  this  case  the  judgment  of  the 
Court  of  Queen's  Bench  was  afi&rmed  in  the  Court  of  Appeal  (1 L.  R^ 
2  B.  D.  31),  and  led  to  the  passing  of  the  Act  which  now  settles  the 
law  in  regard  to  crossed  cheques  or  drafts.  The  plaintiff  was  the 
payee  of  a  cheque  drawn  upon  the  Union  Bank  of  London  and 
payable  to  his  order,  and  handed  to  him  in  payment  of  an  account. 
He  then  indorsed  the  cheque,  crossed  it  with  the  name  of  his 
bankers,  the  London  and  County  Banking  Company,  and  sent  his 
servant  with  it  to  his  bankers.  On  the  way  the  cheque  was  stolen 
from  the  servant,  and  afber  passing  through  one  or  two  hands,  came 
to  the  hands  of  a  customer  of  the  London  and  Westminster  Bank. 
This  customer,  who  gave  full  value  for  it,  and  had  no  notice  of  the 
theft,  paid  it  into  his  own  bankers,  by  whom  it  was  presented  to 
the  Union  Bank  and  paid  in  disregard  of  the  special  crossing.  The 
plaintiff  claimed  payment  on  two  grounds,  viz.  (Jirst),  that  the 
defendants  had  wrongfully  paid  the  money  to  another  and  not  to 
him,  who  was  the  owner  of  the  cheque ;  and  (second),  that  they  had 
infringed  the  provisions  of  the  Act  to  his  loss.  The  Court  held 
that  he  could  not  recover,  because  the  statutes  had  not  restrained 
the  negotiability  of  crossed  cheques,  which  consequentiy  became 
the  property  of  any  lawful  holder,  even  though  the  cheque  came 
to  him  through  a  thief.  They  also  held  that  he  could  not  avail 
himself  of  the  infringement  of  the  statute,  because  though  an  action 
lies  by  the  person  grieved  where  the  provisions  of  a  statute  have 
been  infringed,  yet  that  is  only  when  those  provisions  are  for  his 
direct  benefit,  and  he  has  sustained  loss  by  their  infringement 
Here  the  prohibition  of  payment,  except  to  a  banker,  is  for  the 
direct  benefit  of  the  drawer,  indirectly  only  for  the  benefit  of  any 
holder  of  the  cheque.  This  case  has  finally  settled  the  question  of 
the  n^otiability  of  crossed  cheques,  and  it  is  in  the  light  of  this 
and  the  preceding  decisions  that  the  Act  of  last  session,  39  and 
40  Vict.  cap.  81,  is  to  be  read.  This  statute  repeals  the  two  pre- 
vious statutes,  consolidates  the  law  relating  to  crossed  cheques, 
and  introduces  some  important  and  novel  modifications.  Its  pro- 
visions are  expressed  with  a  precision  and  clearness  not  always 
found  in  Acto  of  Parliament,  and  although  subjected  to  hostile 
criticism  both  on  the  part  of  the  bankers  and  on  the  part  of  the 
public  it  seems  to  deal  fairly  with  these  conflicting  interests,  and 
to  give  as  great  security  as  is  compatible  with  the  due  protection 
of  bankers  against  the  frauds  to  which  they  are  necessarily  ex- 
posed. 

The  first  alteration  introduced  by  this  Act  is  in  regard  to 
general  crossings.  Formerly,  in  order  to  bring  a  general  crossing 
within  the  scope  of  the  Acts,  it  was  necessary  that  between  the 
two  (transverse  lines  the  words  *'and  Company,''  or  some  abbreviation 
oi  them,  should  appear.    Now  these  words  are  dispensed  with,  and 
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the  drawing  of  two  transverse  lines  satisfies  the  requirements  of  the 
Act.     Such  crossings  were  occasionally  made,  but  the  provision  is 
apparently  not  designed  to  encourage  so  careless  a  practice,  but 
merely  to  prevent  a  banker  who  has  paid  otherwise  than  through  a 
banker  a  generally  crossed  cheque  from  which  the  words  "& 
Co."  have  been  ddeted  from  pleading  the  benefit  of  section  11, 
which  frees  him  from  responsibility  where  the  cheque  on  presenta- 
tion does  not  appear  to  be  crossed.    Section  5  defines  the  circum- 
stances in  which  crossings  may  be  placed  on  a  cheque  or  altered 
from  general  into  special  crossings.     Any  lawful  holder  may  cross 
an  uncrossed  cheque,  either  generally  or  specially,  and  where  a  law- 
ful holder,  not  being  the  drawer,  has  crossed  a  cheque  generally,  a 
subsequent  holder  may  turn  the  general  crossing  into  a  special 
crossing,  thus  removing  the  doubt  which  was  thought  by  some  to 
exist  in  regard  to  the  meaning  of  20  &  21  Vict.  79.    A  more 
important  provision  is  that  by  which  a  lawful  holder  can  in 
the  case  of  a  crossed  cheque  add  the  words  "  not  negotiable."    The 
effect  of  such  an  addition  is  to  prevent  a  bona  fide  onerous  holder  of 
such  a  cheque  acquiring  a  title  to  the  cheque.     He  is  in  the  posi- 
tion of  a  person  taking  a  cheque  payable  to  order,  the  indorsation 
upon  which  has  been  forged,  and  he  has  no  better  title  than  the 
transferrer.     If  the  cheque  has  passed  on  a  good  title  from  the  true 
owner,  every  lawful  holder  will  have  a  good  title,  but  if  any  one 
holder  has  a  bad  title,  the  maxim  assignatus  aiUur  jure  auctorie 
applies,  and  no  subsequent  holder  can  be  a  lawful  holder.    It  is 
important,  however,  to  observe  a  distinction  between  a  crossing 
and  the  memorandum  "not  negotiable."    The  former  becomes  a 
material  part  of  the  cheque,  and  is  forbidden  to  be  obliterated ;  the 
latter  does  not  become  a  material  part  Of  the  cheque,  and  affects  an 
onerous  holder  only  where  the  cheque  hears  the  words  when  he 
takes  the  cheque.    The  principle  of  Simmonds  v.  Taylor,  already 
quoted,  clearly  applies  to  such  a  memorandum.     It  remains  to  be 
seen  whether  advantage  will  be  taken  of  this  provision,  or  whether 
the  difficulty  which  the  holders  of  cheques  so  marked  will  find  in 
transferring  them  will  prevent  the  adoption  of  the  practice.    Where 
a  cheque  is  specially  crossed,  the  Act  forbids  the  addition  of  another 
special  crossing,  for  the  obvious  reason  that  doubts  would  at  once  arise 
in  the  mind  of  the  paying  banker  as  to  which  was  the  crossing  he 
must  obey,  and  the  security  sought  to  be  attained  by  crossing  would 
be  done  away  with  if  any  holder  might  specially  cross  a  cheque  to 
his  own  bankers  (vide  Bellamy  v.  Marjorihanks,  stijyra).     It  is  with 
a  view  to  prevent  this  danger  that  it  is  provided  by  section  8  that 
where  a  cheque  is  specially  crossed  to  more  than  one  banker^ 
subject  to  one  exception  the  banker  on  whom  it  is  drawn  shall  not 
pay  it.    The  remedy  open  to  the  lawful  holder  of  such  a  cheque  is 
to  go  to  the  drawer  and  exchange  it  for  a  new  one,  or,  after  presenta- 
tion and  dishonour  of  the  cheque,  to  sue  the  draw^  for  the 
amount    In  the  latter  case,  he  would  require  to  prove  that  he  waa 
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a  lawful  holder,  and  if  the  cheque  were  marked  "  not  negotiable  " 
that  his  title  to  it  was  unexceptionable.  But  an  inconvenience  was 
felt  where  cheques  drawn  on  London  bankers  were  speciaUy  crossed 
to  a  countiy  banker,  and  accordingly  permission  is  given  to  the 
banker  to  whom  a  cheque  is  specially  crossed  to  cross  it  specially  to 
another  banker,  his  agent  for  collection.  This  provision  seems  to 
have  been  accidentally  omitted  from  the  Act  of  1858,  and  its  want 
was  at  once  felt.  The  Act  further  provides  for  the  liability  of 
bankers  and  for  certain  exceptions  to  that  liability.  Bankers  are 
forbidden  (section  7)  to  pay  cheques  crossed  generally,  otherwise 
than  through  a  banker  (and  there  is  now  no  distinction  between  the 
case  of  a  crossing  put  on  by  the  drawer,  and  one  put  on  by  a 
holder)  and  cheques  crossed  specially,  otherwise  than  through  the 
banker  named.  If  the  payment  is  made  in  accordance  with  the 
provisions  of  the  statute,  in  good  faith  and  without  negligence,  the 
banker  so  paying  (sec.  9)  is  entitled  to  the  same  rights,  and  is 
placed  in  the  same  position  as  if  he  had  paid  to  the  true  owner  of 
the  cheque,  and  the  drawer,  where  the  cheque  has  come  to  the 
hands  of  the  payee  has  similar  rights.  In  short,  the  crossing  of 
cheques  is  not  to  interfere  with  their  negotiability,  and  the  property 
in  them,  as  in  uncrossed  cheques,  is  to  pass  by  delivery  where  they 
are  payable  to  bearer,  and  by  indorsation  and  delivery  where  pay-* 
able  to  order.  A  payment  by  a  crossed  cheque  is  equivalent  to 
payment  in  bank  notes,  if  the  cheque  is  paid  on  presentation,  though 
not  to  the  true  owner.  It  is  different  where  the  banker  pays  in 
disr^ard  of  the  crossing.  The  provisions  of  the  former  Act.8 
were  intended  to  benefit  only  the  drawer  directly,  and,  as  was 

C minted  out  by  Lord  Cairns  in  Smith  v.  Union  Bank,  no  action 
y  at  the  instance  of  a  holder  merely  on  the  ground  that  the 
banker  had  infringed  the  statute.  But  it  is  now  provided  by 
section  10  that  any  banker  paying  a  cheque  crossed  generally 
otherwise  than  to  a  banker  or  a  cheque  crossed  specially,  other- 
wise than  to  the  banker  to  whom  the  same  shall  be  crossed, 
or  his  agent  for  collection  being  a  banker,  shall  be  liable  to 
the  true  owner  of  the  cheque  for  any  loss  he  may  sustain  owing 
to  the  cheque  having  been  so  paid.  The  effect  of  this  section 
is  to  enable  the  true  owner  of  a  cheque,  whether  the  drawer  or 
not,  to  found  upon  the  infringement  of  the  statute,  where  he 
has  suffered  loss  in  consequence  of  the  cheque  having  been  paid, 
i,e.,  in  every  case  where  the  bank  disregards  the  crossing  and  pays 
to  a  thief,  or  a  finder,  or  to  one  who  has  taken  the  cheque  in  the 
knowledge  that  the  transferror  has  stolen  or  found  it  On  the  other 
hand,  if  a  cheque  be  presented  by  and  paid  to  a  lawful  holder,  i.e., 
one  who  has  taken  it  in  bona  Jlde  and  for  value,  the  banker  will 
not  bo  liable,  even  though  he  have  paid  in  disregard  of  the  cross- 
ing, because  the  true  owner  has  ceased  to  be  the  true  owner,  and 
the  lawful  holder  has  become  the  true  owner.  The  owner  cannot 
object  to  the  wrong  channel  through  which  payment  has  been  made, 
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because  payment  has  been  made  to  the  person  who  was  entitled  to 
receive  it,  and  the  former  true  owner  is  not  damnified  by  the  failure 
to  observe  the  requirements  of  the  statute.  If  the  cheque  be 
marked  "  not  negotiable/'  the  holder  cannot  be  a  lawful  holder  if 
the  title  of  the  transferror  is  bad,  and  the  banker  is  not  protected  in 
paying  such  a  cheque  otherwise  than  as  pointed  out  by  the  cross- 
ing. The  phraseology  of  the  section  (11)  relieving  the  banker  from 
liability  where  the  crossing  has  been  removed  is  somewhat  differ- 
ent from  that  in  the  Act  of  1858,  but  the  practical  result  is  the 
same,  and  a  banker  is  not  liable  unless  the  cheque  at  the  time  of 
presentation  appears  to  be  crossed,  or  to  have  had  a  crossing  which 
bad  been  obliterated.  The  Act  concludes  with  a  very  important 
proviso,  that  "  a  banker  who  has  in  good  faith,  and  without  negli- 
gence, received  pajrment  for  a  customer  of  a  cheque  crossed  gene- 
rally, or  specially  to  himself,  shall  not,  in  case  the  title  to  the  cheque 
prove  defective,  incur  any  liability  to  the  true  owner  of  the  cheque 
by  reason  only  of  having  received  such  payment."  The  mere  re- 
ceiving of  payment  of  a  cheque  for  a  customer  is  thus  not  a  ground 
of  liability,  and  this  is  in  conformity  with  the  nile  of  the  law  of 
Scotland  {Clydesdale  Bank  v.  Soyal  Bank,  3  R  586).  The  banker 
who  is  to  obtain  payment  of  a  cheque  is  not  in  right  of  the 
cheque.  He  merely  acts  for  his  own  customer,  and  if  the  money 
is  paid  over  to  the  customer  in  anticipation  of  the  cheque  being 
paid  on  presentation,  or  if  the  proceeds  are  handed  to  the  customer 
after  collection,  there  is  no  ground  in  law  for  holding  liable  the  banker 
who  presents.  But  if  the  bank,  instead  of  p8}ring  the  proceeds  to 
its  own  customer,  credits  him  with  the  amount  received,  the  posi- 
tion of  matters  is  changed,  and  the  banker  so  receiving  payment 
may  be  liable  on  the  ground  that  he  has  received  the  money  of 
the  true  owner  of  the  cheque  and  applied  it  to  his  own  purposes. 
It  is  quite  true  that  he  credits  his  own  customer  with  the  proceeds, 
and  that  customer  may,  sooner  or  later,  draw  the  whole  amount, 
but  that  cannot  diminish  his  liability,  for  the  actual  money  has 
come  into  his  hands  and  been  retained  by  him,  while  all  that  his 
customer  receives  is  a  mere  credit  in  the  books  of  the  bank  (Arnold 
V.  Cheque  Bank,  1  L  R  C.  P.  D.  578). 

This  clause  was  necessary  to  protect  the  banker  who  pre- 
sented a  cheque  and  handed  over  tiie  proceeds  where  his  customer 
was  the  thief,  or  finder,  where,  though  not  the  forger,  he  was  the 
holder  of  a  cheque  with  a  forged  indorsation,  and  where  the  cheque 
bore  to  be  "  not  negotiable."  In  England  apparently  the  banker 
would  have  been  liable  in  each  of  these  cases  on  the  ground 
that  the  money  paid  to  the  presenting  banker  was  money  of  the 
true  owner  of  the  cheque,  which  the  banker  had  no  right  to  receive, 
and  that  he  could  have  no  greater  right  than  his  principal  had 
(Os^len  V.  Benas,  9  L.  R  C.  F.  513).  A  banker,  however,  will  not 
have  the  protection  of  this  clause  where  he  presents  a  cheque  for 
a  stranger,  partly  because  the  relief  for  liability  ia  conditional  on 
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the  party  for  whom  payment  is  received,  being  a  customer,  and 
partly  because  the  receiving  of  payment  for  a  stranger  without  in- 
quiry would  be  evidence  of  negligence.  Even  where  payment  is 
received  for  a  customer,  the  banker  is  only  relieved  where  he  has 
acted  in  good  faith  and  without  negligence ;  and  it  is  easy  to  figure 
many  cases  in  which  a  banker  would  be  guilty  of  negligence  in 
receiving  payment  for  a  customer. 

This  Act  appears  to  hold  the  balance  fairly  between  the  dif- 
ferent parties  to  the  n^otiation  of  a  cheque,  and  the  only  serious 
objections  which  have  been  made  to  it  are : — (1.)  That  the  divi- 
sion of  cheques  into  "  negotiable  "  and  "  non-negotiable  "  merely 
limits  the  class  of  documents  which  may  be  profitably  stolen,  and 
that  the  true  remedy  would  have  been  to  make  all  cheques  "  not 
negotiable  ; "  and  (2.)  that  the  public  are  exposed  to  imdue  risk 
by  the  relief  from  responsibility  given  to  bankers  by  the  last  sec- 
tion. The  relief  from  responsibiUty,  as  we  have  shown,  is  not  so 
great  as  might  be  at  first  sight  assumed,  and  the  answer  to  the 
former  objection  is  that  it  is  a  mistake  to  change  the  essential 
nature  of  a  mercantile  document  without  notice  appearing  on  the 
face  of  it  that  it  is  not  what  it  professes  to  be,  viz.,  a  document 
payable  to  bearer,  and  that  in  legislating  for  the  protection  of  care- 
less persons  who  lose  cheques,  or  fail  to  save  them  from  thieves, 
the  interests  of  innocent  holders  for  value  ought  not  to  be  over- 
looked, and  the  Act  seems  to  have  gone  as  far  as  can  be  safely 
done  in  limiting  the  negotiability  of  cheques. 

W.  D.  T. 

THE  LAWYERS  IN  THE  RAEBUEN  GALLERY. 

We  cannot  allow  this  Galleiy  to  close  without  recording  the  special 
gratitude  which  the  Parliament  House  must  feel  towards  those  who 
originated  and  have  so  successfully  carried  out  the  scheme.  It  will 
be  long  before  these  pleasant  Saturday  afternoons  of  the  autumn 
session  1876  are  forgotten.  Three  past  generations  of  our  country 
stood  in  living  colours  before  us — ^the  laird,  the  professor,  the 
soldier,  the  lawyer ;  beautiful  women,  with  the  bright  promise  of 
the  girl,  or  the  stateliness  of  completed  womanhood,  or  that  marvel- 
lous grace  which  sometimes  lingers  in  the  more  delicate  outline 
and  &ding  bloom  of  faces  grown  old ;  and  children,  lisping  on  their 
mother's  knee,  whose  voices  have  now  long  been  silent,  though  the 
noble  work  of  the  artist  still  speaks  to  us  from  the  wall  But,  of 
oomse,  our  professional  interest  centred  in  the  Judges.  There  was 
the  second  President  Dundas,  appropriately  enough  the  only  stiff 
poitiait  in  the  galleiy,  an  awful  incarnation  of  the  majesty  of 
the  law,  dwelling  in  the  unapproachable  light  of  social  caste  and 
hereditary  office,  "  no  progress "  written  in  every  rigid  line  of  his 
ample,  placid  countenimce.  Even  about  Ms  laced  cravat  and 
jadidal  robe  we  detect  a  certain  starched  and  hopeless  immobility. 
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Then  the  inimitable  Braxfield,  his  cold,  clear  eyes  looking  out  over 
thin  sarcastic  lips,  which  are  firmly  compressed,  perhaps  in  savage 
depreciation  of  some  inarticulate  junior.    The  intellectual  expres- 
sion is  keen  and  intense,  but  without  dignity,  and  not  tempered  by 
any  kind  of  sentim^t.     We  can  imagine  him,  after  Jeffrey  had 
delivered  his  maiden  speech,  in  a  mincing  and  affected  imitation 
of  the  English  language,  turning  round  to  his  brethren  on  the 
Bench,  "Does  ony  o'  ye  ken  what  it  is  the  young  man's  wantin'  ?" 
Braxfield  is  a  great  type  of  the  purely  legjd  intellect.    His  circle 
of  ideas  was  a  narrow  one,  but  within  it  his  spirit  moved  with  the 
absolute  certainty  of  logical  deduction.    In  deciding  a  case  where 
it  had  been  attempted  to  exclude  the  right  of  creditors  by  a  form 
of  trust  conveyance,  he  said,  "  The  Legislature  could  not  do  this ; 
it  is  contrary  to  the  nature  of  property."    What  a  refreshing  con- 
trast if  we  turn  to  the  imposing  presence  and  high-minded  generous 
face  of  President  Blair,  which,  as  he  is  always  with  us,  it  would  be 
superfluous  to  describe.    But  another  considerable  person  of  much 
the  same  period  is  the  first  Lord  Meadowbank.    A  somewhat  mean 
and  disappointing  forehead,  which  is  quite  thrown  into  the  shade 
by  the  self-assertion  of  a  large  and  powerful  jaw.    There  is  less  of 
genuine  human  consciousness  in  this  portrait;   his  Lordship  is 
thinking  of  his  last  effective  appearance,  when,  with  long  magnifi- 
cent roll  of  words,  and  many  a  bit  of  sonorous  Latinity,  he  majesti- 
cally delivered  himself  of  the  opinion  of  the  Court.     Undoubtedly  an 
able  man,  who  could  speak  in  a  classical  manner,  one  would  suppose, 
for  weeks.     But  he  is  not  very  profound  or  very  solid ;  and  the 
8upei*ficiality  of  the  man  has  been  faithfully  rendered  by  the  painter. 
Near  him  hangs  his  son,  the  second  Lord  Meadowbank,  who  married 
a  daughter  of  President  Blair.    The  pompous  gravity  of  the  father 
has  not  descended  to  the  son,  who  gazes  at  you  in  an  amiable, 
though  somewhat  feeble,  manner.    He  looks  as  if  he  had  over- 
strained a  not  very  robust  intellect,  and  the  delicate  chin  and 
irresolute  lips  are  in  striking  contrast  with  the  paternal  features. 
They  obviously  belong  to  his  mother.    Lord  Craig  we  must  dis- 
miss with  a  sigh  of  regret  over  the  rich  harmony  of  that  port- wine 
complexion,  which  modern  effeminacy  forbids  us  to  cultivate,  but 
which  a  powerful  association  of  ideas  has  closely  connected  with 
eminence  on  the  Scottish  Bench.    The  local  colouring  is  goigeous, 
but  the  nobler  parts  of  the  face  are  meagre  and  almost  stupid. 
Nor  does  Lord  Bannatyne  call  for  any  particular  remark,  except 
that  he  is  apparently  not  asleep.    A  much  finer  and  stronger  head 
is  that  of  Lord  Newton.    If  phrenology  says  that  mental  calibre 
depends  upon  the  weight  of  brain,  we  should  be  inclined  to  back 
his  Lordship  against  several  of  his  brethren — "Ponderandi,  non 
numerandi,  judices."    The  anterior  lobes,  as  Mr.  Combe  would  say, 
are  perhaps  deficient,  but  the  head  is  surprisingly  massive,  and  the 
eneigetic  honesty  and  blunt  decision  of  character,  which  are  appar- 
ent even  under  the  judicial  wig,  make  a  most  favourable  impres- 
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sion.  We  conld  almost  conceive  a  defeated  litigant  acquiescing  in 
the  justice  of  Lord  Newton's  decision.  There  are  two  portraits  of 
John  Clerk ;  the  one  represents  the  young  advocate,  with  the  con- 
sciousness of  his  power  just  beginning  to  dawn  in  his  intense  dark 
eyes,  while  his  brow,  though  pale  (let  us  suppose)  with  thought  and 
study,  is  not  yet  furrowed  by  the  cares  and  disenchantments  which 
the  practice  of  life  always  brings  with  it.  The  other  portrait  reveals 
a  mighty  change.  In  it  we  have  Lord  Eldin,  the  battered  veteran 
of  a  hundred  appeal  cases,  the  privileged  but  still  audacious  joker, 
the  Spotch  Judge  of  coarse  but  characteristic  humour.  The  old 
look  of  mental  concentration  still  remains,  but  not  the  repose  or 
contemplation  of  the  younger  face.  The  lines  are  hardened,  the 
expression  is  vulgarized,  the  inevitable  rosy  tint  has  replaced  the 
pale  cast  of  thought,  and  the  old  dog  seems  to  look  out  from  his 
books  with  a  certain  rugged  defiance  to  the  world.  We  next 
descend  from  the  Bench  for  a  moment  to  the  portrait  of  Harry 
Erskine.  It  is  now  a  little  faint,  but  a  charming  likeness.  Imagina- 
tion, vivacious  humour,  delicate  sympathy  with  human  nature,  are 
all  thera  We  see  his  slim  and  graceful  figure  swaying  to  and  fro 
in  the  General  Assembly,  while,  ever  and  anon,  he  pokes  some  sly 
but  irresistible  fun  against  the  venerable,  though  sometimes  slow- 
witted,  fathers  of  the  Church.  When  Baeburn's  portrait  shall  have 
faded  away,  the  friend  of  the  people  will  still  be  remembered  with 
affection.  On  the  same  side  of  the  room  are  two  very  useful, 
though  not  ornamental,  lawyers.  The  first  of  these  is  Baron  Hume, 
a  most  careful  and  accurate  writer  and  teacher,  and  who  might 
have  made  an  excellent  Judge  in  the  wider  field  of  the  Court  of 
Session.  He  is  not  a  great  man ;  no  flash  of  genius  or  mental  in- 
tensity indicates  anything  he  has  done.  His  sallow  thin  face  and 
spare  figure  bear  witness  to  the  severity  of  his  conscientious  labour, 
and  he  leans  back  in  his  arm-chair  as  if  exhausted.  There  is  an 
utter  absence  of  the  ordinary  symptoms  of  conviviality,  and  indeed 
of  any  picturesque  or  fascinating  personal  qualities.  His  life,  we 
should  say,  was  chiefly  intellectual,  and  accuracy  was  his  chief 
object  The  second  is  Chief-Commissioner  Adam,  who  presided  in 
the  Jury  Court  from  1815  to  1830.  A  small,  ungraceful,  bullet- 
headed  man,  but  perfectly  self-possessed,  and  perfectly  honest  He 
had  no  pretensions  to  brilliance,  but  there  is  in  his  charges  and  in 
his  judgments  a  solid  substratum  of  common  sense,  which  was  no 
doubt  developed  under  the  influences  of  English  law.  He  may 
have  suffered  by  comparison  with  some  of  the  larger-brained  Scotch- 
men of  his  time,  but  he  seems  to  have  been  well  fitted  for  his  posi- 
tion, which  he  honoured  by  faithful  work.  Hemoved  by  uuUkeness  to 
a  great  distance  from  all  these  faces,  are  the  pale  melancholy  features 
of  Solicitor-General  Wedderbum.  He  did  not  reach  the  final 
happiness  of  the  Bench,  but  he  seems  to  have  reached  the  much 
greater  happiness  of  marrying  a  beautiful  and  accomplished  wife, 
whose  portrait  is  one  of  the  gems  of  the  Gallery.    Coming  down  to 
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a  later  time  we  cannot  say  that  Lord  President  Hope  appears  to 
very  great  advantage.    He  must  have  been  a  pleasant  looking  man, 
of  rather  stately  presence.    But  he  is  painted  in  a  lounging  attitude, 
which  is  not  judicial.     Where  is  that  "dignified  deportment"  to 
which  Mr.  Tait  alludes  in  the  dedication  of  his  book  on  Evidence  ? 
Where  is  that  noble  spirit  which  in  revising  Lord  Jefl'rey*s  opinion 
in  Stevenson  v.  Hamilton  (11  Jur.  157)  suggested  the  deletion 
of  the  words  ''with  the  greatest  possible  submission"?    Among 
the  leaders    of   the    old  Whigs,   besides    Cockburn,   we    noted 
Jeffrey  and    Murray.      It    was    perhaps    impossible    to    paint 
Jeffrey.      He    was    nothing  if   not    acting.      Jeffrey  in  repose 
was   not  an   interesting    subject.      But    tlie  complacent   coun- 
tenance of  Lord  Murray  (when  Lord  Advocate)  has  been  painted 
with  very  great  skill      The  face    is    handsome,   well    shaped, 
and  very  well  fed ;  there  are  few  traces  of  the  "  laborious  nights 
and  days  "  which  generally  wait  on  eminent  position ;  the  eyes  are 
of  more  than  ordinary  strength  and  lustre.    He  had  high  principle 
and  a  warm  heart,  but  it  may  be  safely  laid  down  as  a  general 
principle  that  a  hon  vivant  has  not  within  him  the  elements  of 
greatness.    We  need  not  dwell  on  the  well-known  figures  of  Scott, 
sitting  with  his  dog  imder  the  arch,  or  of  George  Joseph  Bell,  that 
living  body  of  legal  principles.     But  one  farewell  word  is  due  to 
the  lanky  proportions  of  Thomas  Thomson,  for  the  enormous  in- 
dustry of  his  antiquarian  genius  is  becoming  rarer  in  these  days  of 
flippant  and  superficial  generalization. 

These,  then,  are  the  leading  lawyers  of  the  Eaeburn  Gallery. 
The  portraits  are  already  dispersed,  and  we  can  live  only  on 
recollections  of  some  of  the  greatest  ornaments  of  our  profession. 
This  should  make  us  careful  of  the  future.  We  venture  to  think 
that  the  Court  of  Session  still  contains  one  or  two  Judges  of  whom 
not  the  profession  merely,  but  the  country  also,  would  gladly  retain 
some  faithful  and  permanent  memorial 
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(See  No,  for  Augu$t  1676.) 

We  have  seen,  in  a  former  number,  that  the  Court  has  drawn  a 
well-marked  distinction  between  mutual  gables  of  houses  compos- 
ing a  street  and  all  other  party  or  division-walls,  and  has  founded 
this  distinction  upon  implied  contract,  enabling  the  builder  of  a 
house  in  the  line  of  a  street  to  erect  one-half  of  his  gable  across 
his  boundary  and  on  the  adjoining  unoccupied  stance.  It  is  easy 
to  conceive  how  this  anomalous  right  at  first  arose.  Space  in  a 
burgh  or  other  populous  place  is  of  great  value,  and  was  perhaps 
in  early  times  still  more  valuable  than  now,  in  proportion  to  pro- 
perty in  the  country,  on  account  of  the  necessity  of  crowding 
within  gates  and  ramparts.    The  device,  which  has  now  reached 
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the  dignity  of  a  rule  of  law,  admitted  of  the  safe  use  of  one  wall, 
where,  without  such  a  rule,  two  of  equal  thickness  would  have 
been  necessary.  Each  proprietor  would  have  been  constrained  to 
build  his  gable  of  sufficient  strength  to  resist  the  thrust  of  his 
joists,  to  admit  of  fireplaces  and  vents  being  slapped  out  with 
safety,  and  to  carry  the  roof.  The  only  case  in  which  the  same 
result  could  have  been  obtained  as  that  secured  by  the  law  of 
mutual  gables,  would  occur  when  two  adjoining  proprietors 
happened  to  build  simultaneously,  and  agreed  each  to  build  half 
of  the  wall  which  was  to  separate  their  properties  on  his  own 
land. 

The  mere  statement  of  the  rule  referred  to  shows  plainly  that 
it  is  an  anomaly  in  the  law  which  has  crept  in  from  motives  of 
expediency.  Nothing  can  be  clearer  than  that  the  erection  of  a 
building  on  land  belonging  to  another  is,  on  the  first  blush, 
encroachment  This  is  fully  recognized  by  the  law  of  Scotland! 
which  has  accordingly  been  specially  careful  that  the  rule  should 
be  carried  not  an  inch  further  than  expediency,  amounting  almost 
to  necessity,  demands.  It  may  be  interesting  to  follow  the  course 
of  decisions  in  order  to  show  the  care  with  which  this  valuable 
right  has  been  at  once  enforced  and  limited. 

The  earlier  cases  are  all  examples  of  special  stipulation.  Thus, 
in  the  first  reported  decision  (  Wallace  v.  Brotvyi,  1808,  M.  App.' 
Personal  and  Eeal,  No.  4),  the  superior  bound  all  purchasers  of  build- 
ing stances  in  Heriot  Row,  Edinburgh,  to  erect  mutual  gables,  with 
right  of  recourse  to  each  against  his  neighbour  on  the  latter  beginninc* 
to  build  on  his  own  sita    The  pursuer  built  a  house  and  mutual 

Eble,  but  the  purchaser  of  the  adjoining  lot  became  bankrupt 
fore  commencing  any  erection  thereon.  The  Court  held  that  the 
pursuer  had  a  preferable  claim  on  the  price  of  the  bankrupt's 
stance,  being  of  opinion  that  this  right  arose  from  the  necessity 
of  the  situation,  and  that  the  whole  gable  wall  belonged  to  the 
pursuer  till  the  other  had  paid  the  half  of  the  expense  due  by  him. 
In  the  next  case  a  similar  stipulation  in  the  feu-contracts  of  pro- 
prietors in  a  street  was  so  strictly  construed  that  where  the  first 
builder  erected  a  mutual  wall,  suitable  for  a  house  of  four  storeys 
in  height,  and  his  neighbour  made  use  of  the  same  only  to  the 
extent  of  three  storeys,  the  latter  was,  nevertheless,  found  liable 
for  one-half  of  the  whole  expense,  and  the  custom  of  the  burcrh 
was  not  allowed  to  control  the  operation  of  the  clause  (JVess^v 
Ferries,  May  13,  1825,  4  S.  7,  N.  E.  7).  It  is  impossible  t(i 
deduce  any  further  doctrine  from  the  decision  in  Mackenzie  v 
Mackenzie  (November  18,  1829,  8  S.  74),  which  was  expressly 
based  on  special  circumstances,  and  rested  by  each  Judge  on  a 
separate  ratio  decidendi  of  his  own.  The  case  of  Thorbum  v 
Frinffk  (July  11,  1832,  10  S.  822)  differed  only  from  that  of 
Wallace  in  payment  being  stipulated  for,  not  on  the  later  feuar 
commencing  to  build,  but  within  one  month  of  his  takin<y  the  feu. 
The  builder  of  the  gable  was  found  to  have  a  personal  claun  a^^ainst 
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the  latter  for  half  the  expense,  although  he  had  never  begun  to 
build,  and  had  renounced  the  feu  by  exchanging  it  for  another. 
The  next  case  {Hunter  v.  Luke,  June  2, 1876,  8  D.  787)  was  de- 
clared by  Lord  Jeffrey  to  be  "  exactly  the  converse  and  counter- 
part "  of  the  case  of  Wallace,  for  here  it  was  the  first  builder  hold- 
ing a  claim  for  one-half  of  the  price  of  the  gable  who  became 
bankrupt.  In  these  circumstances  it  was  found  that  this  claim 
padsed  to  a  creditor  holding  an  ex  facie  absolute  disposition  of  the 
subjects  as  they  stood,  without  express  mention,  being  a  real 
right  attaching  heritably  to  the  same* 

Hitherto  there  had  been  special  stipulation  as  a  feature  in  all  the 
decided  cases.  In  Law  v.  Menteith  (November  30, 1855, 18  D.  125) 
there  was  none.  A  feuar  built  his  house,  with  mutual  gable,  half 
on  the  adjoining  stance,  which  at  that  time  was  still  in  the  posses- 
sion of  his  superior,  but  there  was  no  agreement  as  to  the  expense. 
Thereafter  both  subjects  passed  into  the  hands  of  singular  successors^ 
and  the  owner  of  the  last-mentioned  stance  proceeded  to  build, 
making  use  of  the  gable.  In  a  question  between  the  two  neigh- 
bours, it  was  held  (1.)  that  the  original  builder  was  entitled  to 
pass  over  the  boundary  without  encroachment ;  (2.)  that  the  right 
to  claim  half  the  expense  of  the  gable  required  no  express  agree- 
ment, but  inhered  in  the  subjects ;  (3.)  that  being  a  real  right  it 
was  available  to  and  against  singular  successors;  but  (4)  only 
emerged  when  the  adjacent  site  actually  came  to  be  built  upon. 
The  same  general  doctrines  were  recognized  in  £arl  of  Moray 
V.  Aytown  (November  30,  1853,  21  D.  33),  and  in  Walker  v. 
Shearer  (February  4,  1870,  8  Macph.  494),  both  of  which  were, 
however,  very  special. 

In  Bodgtr  v.  Eussdl  (June  10,  1873,  11  Macph.  671)  we  find 
precisely  the  same  question  as  that  of  Wallace  decided  in  exactly 
the  same  way,  partly,  however,  on  the  further  ground  that  a  bank- 
ruptcy trustee  takes  over  the  insolvent's  estate  tarUum  et  tale,  as 
the  latter  had  it.  In  the  observations  which  fell  from  the  Bench, 
an  attempt  was  made  to  define  the  legal  relations  of  the  parties  to 
a  mutual  gable.  The  Lord  Justice-Clerk  defined  the  right  of  the 
builder  in  the  outer  half  as  a  right  of  property  qualified  by  an  im- 
plied trust  for  the  adjacent  feuar,  with  an  obligation  to  denude  on 
payment  of  the  price,  not  a  real  burden,  and  that  the  pro  indiviso 
right  in  each  neighbour  begins  by  mutual  use,  together  with  pay- 
ment of  half  the  expense.  Lord  Cowan,  on  the  other  hand,  thought 
it  a  real  burden  on  the  adjacent  property,  and  that  the  pro  indiviso 
rif'ht  did  not  require  payment  of  the  price  for  its  inception.  All 
the  Jud<yes  seemed  to  be  agreed  that  whensoever  or  howsoever  this 
ricrhi  of  ^common  property  came  into  existence,  it  did  so  without 
any  written  title  being  required. 

A  very  curious  and  instructive  case  was  adjudicated  on  by  the 
same  Division  in  the  following  year  (Sanderson  v.  Geddes,  July 

17  1874, 1  Eet.  1198).    Two  cottages  in  a  town,  built  apparently 
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at  different  times,  came  into  the  hands  of  the  same  owner,  who  dis- 
posed of  them  to  different  partiea  The  owner  of  the  westmost 
took  down  the  four  feet  thick  clay  gable  which  divided  the  cottages, 
and  replaced  it  with  a  stone  gable  two  feet  thick,  wholly  built  on  the 
eastern  side  of  the  medium  JUum  of  the  old  gable.  This  was  done 
with  the  knowledge  of  the  proprietor  of  the  eastmost  cottage.  The 
Court 'held  (1.)  that  it  did  not  matter  which  of  the  cottages  was 
first  built,  for,  by  being  granted  by  a  common  author,  the  clay 
gable  must  be  held  as  mutual ;  (2.)  that  the  owner  of  the  eastmost 
cottage  was  precluded  from  demanding  the  demolition  of  the  new 
gable,  though  wholly  situated  on  his  property,  by  his  own  acquies- 
cence, inferred  from  his  proved  knowledge  of  the  alterations  during 
their  progress,  and  his  non-interference ;  (3.)  so  long  as  the  latter 
used  the  new  gable  only  as  a  wall  for  his  old  cottage,  no  claim 
could  be  made  i^ainst  him  for  any  part  of  the  expense,  but  he 
would  become  liable  for  half  the  value  on  using  it  for  any  new 
building  he  might  erect  on  the  same  site ;  (4.)  that  he  was  entitled 
to  receive  the  value  of  the  space  appropriated  by  his  neighbour ; 
and  (5.)  that  the  medium  JUum  of  the  old  wall  was  to  regulate  the 
boundaries,  as  before,  of  the  plots  of  ground  attached  to  the  cottages. 
The  judgment  seems  to  reach  an  equitable  result  in  the  circum- 
stances, but  it  plainly  rests  on  the  slippery  ground  of  acquiescence, 
and  on  that  alona  A  piece  of  ground  is  transfeiTed  from  one 
party  to  another,  not  by  the  transferror's  express  consent,  which, 
according  to  a  trite  rule  of  law,  could  only  be  contained  in  a  written 
document,  nor  by  compulsory  powers  under  an  Act  of  Parliament, 
nor,  lastly,  under  the  well-established  exception  in  the  case  of 
mutual  gables  (for  the  partition-wall  was  wholly  on  one  side 
of  the  actual  boundary),. but  solely  by  tacit  acquiescence  implied 
from  circumstances.  This,  so  far  as  is  known,  is  the  fii'st  instance 
of  the  acquisition  of  property  by  the  force  of  acquiescence  short  of 
prescription.  Its  legitimate  office,  in  the  law  of  land  rights,  is  the 
removal  of  restrictions  or  burdens,  and  that  alone.  The  cases  of 
Begg  v.  Jack,  et  e  contra  (January  10,  1874, 1  Eet.  366,  and  October 
26,  1875,  3  Ret.  35),  referred  to  in  a  former  number,  presented  a 
better  field  for  the  operation  of  the  principle  of  acquiescence,  in  the 
conversion  of  what  was  originally  a  simple  division-wall  into  a 
mutual  gable.  While  the  one  party  was  busy  raising  the  division- 
wall  to  make  it  serve  for  a  gable,  the  other,  though  not  consenting, 
was  engaged  in  negotiating  for  a  share  in  the  benefits  of  the  altera- 
tion. The  Court,  in  the  circumstances,  refused  to  interfere  with 
the  conversion,  but  only  under  this  condition,  that  the  objector,  on 
coming  to  use  the  wall  as  a  gable,  should  do  so  without  compensa- 
tion, partly  because  this  had  been  at  one  time  offered,  partly  as 
being  fair,  and  partly  as  conforming,  as  far  as  circumstances  would 
permit,  to  the  dominant  rule,  " incBcHficatitm  solo  cedit  solo** 

The  only  other  case  is  one  with  which  this  discussion  may  fitly 
dose,  for  in  it  the  Lord  President  enters  upon  a  lucid  exposition 
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of  the  whole  doctrine  of  mutual  gables  {Lamont  v.  Camming,  June 
11,  1875,  2  Eet.  784).  The  point  specially  decided  was  that  one 
who  comes  to  use  an  already  existing  mutual  gable,  has  a  right  to 
insert  in  the  wall  joists  for  the  support  of  his  floors,  to  make  use 
of  an  existing  recess  as  a  fireplace,  to  slap  out  necessary  chimneys, 
for  which  no  provision  had  been  made  by  the  original  builder,  and 
to  raise  the  height  of  the  gable,  though  in  doing  so  he  made  a 
temporary  disturbance  of  his  neighbour's  slates.  It  was  not  decided 
whether  the  second  builder  could  make  these  alterations  at  his  own 
hand  without  communication  with  the  other  party.  Lord  Deas 
was  of  opinion  that  making  presses  in  the  gable  was  not  a  purpose 
"  inherent  in  its  nature,*'  and  accordingly  not  legal  without  mutual 
consent,  and  that  the  height  would  always  be  subject  to  judicial 
control.  In  the  operations  referred  to  the  sanction  of  the  Court 
will  always  be  necessary  if  objection  be  made  timeously,  not 
otherwise. 

It  need  only  be  further  remarked  that  the  rule  permitting  the 
first  builder  to  encroach  on  his  neighbour's  land  to  the  extent  of 
the  half  of  the  width  of  the  gable,  only  applies  to  the  wall  so  far 
as  necessary  to  separate  the  tenements.  Thus  it  is  not  legal  for 
him  to  extend  an  ornamental  cornice  further  than  the  middle  of 
the  gable,  and  encroachment  beyond  that  can  be  complained  of  and 
put  a  stop  to,  although  the  complainer  has  no  very  obvious  interest 
in  objecting  {MUn  v.  Mitdie,  June  12, 1828,  6  S.  967 ;  and  Hade 
v.  Turner,  May  22,  1840,  2  D.  886). 
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It  is  our  intention  to  give  in  the  following  pages  what  must  neces- 
sarily be  but  a  brief  sketch  of  the  state  of  prisons  in  Scotland  from  the 
time  when  they  existed  merely  as  places,  in  most  instances,  used  for 
the  detention  of  persons  who  would  probably  be  sent  eventually  in  a 
summary  way  out  of  the  world,  until  the  period  when  they 
came  to  be  looked  upon  as  a  means  of  actual  punishment  for 
eyil-doers,  and  the  system  gradually  elaborated  itself  into  the  com- 
plex machinery  of  the  present  day.  The  subject  is  an  interesting 
though  a  somewhat  sad  one ;  the  description  of  a  prison  has  been 
the  theme  of  many  a  distinguished  pen  at  many  different  periods. 
Sir  Thomas  Overbury,  the  unhappy  victim  of  the  machinations  of 
the  notorious  Countess  of  Essex,  characterizes  a  prison  as  "  the 
dunghill  of  the  law,  upon  which  is  thrown  the  ruins  of  gentry,  and 
the  nasty  heaps  of  voluntary  decayed  bankrupts,  by  which  means  it 
comes  to  be  a  perfect  medall  of  the  iron  age,  sithence  nothing  but 
gingling  of  keyes,  rattling  of  shackles^  bolts  and  grates  are  here  to 
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be  heard.  ...  It  is  an  university  of  poore  schollers,  in  which  three 
arts  are  chiefly  studied — to  pray,  to  curse,  and  to  write  letters." 
Geofl'ry  MinshuU,  an  author  who  wrote  "  Essays  and  Characters  of 
a  Prison  and  Prisoners"  in  the  early  part  of  the  seventeenth  cen- 
tury, but  whose  work  is  now  little  known,  says  of  a  prison  that 
"  the  greatest  courages  are  here  wracked,  the  fairest  revenues  doe 
here  come  aground ;  it  maketh  a  wise  man  to  lose  his  wits,  a 
foole  to  know  himself ;  it  tumes  a  rich  man  into  a  beggar,  and  leaves 
a  poore  man  desperate ;  he  whom  neyther  snowes  nor  Alpes  can 
vanquish,  but  hath  a  heart  as  constant  as  Hannibal,  him  can  the 
miseries  of  a  prison  overcome."  He  then  proceeds  in  a  strain  of 
plaintive  melancholy  to  give  at  some  length,  from  bitter  experience, 
the  character  of  a  prison ;  amongst  other  definitions  he  describes  it 
as  "  a  grave  to  bury  men  alive,  and  a  place  wherein  a  man  for  halfe 
a  yeare's  experience  may  learne  more  law  than  he  can  at  West- 
minster for  an  hundred  pound :  it  is  a  little  commonwealth,  though 
little  wealth  be  common  there :  it  is  a  desert,  where  desert  lies 
hoodwinckt :  it  is  a  famous  citie  wherein  are  all  trades,  for  here 
lies  the  alchymist,  than  can  rather  make  ex  auro  non  aurum  than 
ez  nan  auro  aurum  ;  it  is  an  exile  which  doth  banish  a  man  from 
all  contentments  wherein  his  actions  doe  so  terrific  him,  that  it 
makes  a  man  grow  desperate.  To  conclude,  what  is  it  not  ?  In  a 
word,  it  is  the  very  idea  of  all  misery  and  torments ;  it  converts 
joy  into  sorrow,  riches  into  povertie,  and  ease  into  discontentments." 
In  somewhat  similar  terms  does  Earle,  the  Bishop  of  Salisbury,  in 
his  well-known  book  "  Microcosmography,"  write  of  a  prison,  though 
he  had  not  such  familiar  acquaintance  with  the  place  as  the  last- 
mentioned  author  had ;  using  the  very  words,  however,  he  says  it 
"  is  the  grave  of  the  living,  where  they  are  shut  up  from  the  world 
and  their  friends ;  and  the  worms  that  knaw  upon  them  their  own 
thoughts  and  the  jaylor.  A  house  of  meagre  looks  and  ill  smells, 
for  lice,  drink,  and  tobacco  are  the  compound.  .  .  .  Mirth  here  is 
stupidity  or  hard-heartedness,  yet  they  (the  prisoners)  feign  it 
sometimes  to  slip  melancholy,  and  keep  off  themselves  from  them- 
selves. Men  huddle  up  their  life  here  as  a  thing  of  no  use,  and 
wear  it  out  like  an  old  suit  the  faster  the  better,  and  he  that 
deceives  the  time  best,  best  spends  it  .  .  ."  Thus  do  certain  old 
writers,  in  quaint  and  far-fetched  conceits,  portray  the  prison  of 
their  time ;  let  us  however  now  turn  our  attention  to  the  historical 
portion  of  our  subject,  and  endeavour  to  describe  whatever  of 
interest  we  light  upon,  in  more  faithful,  if  less  ornate  language. 

To  tell  the  truth,  however,  there  is  really  very  little  to  be  said 
about  Scottish  prisons  in  early  times.  He  who  turns  his 
attention  to  the  subject  is  in  fact  very  much  in  the  position 
of  the  Hibernian  historian  who  headed  a  chapter  of  his  work 
"Of  Snakes  in  Ireland,"  but  who  was  only  able  to  communi- 
cate to  his  readers  the  information  that  "  there  are  no  snakes  in 
Ireland."    The  fact  is  that  public  prisons  were  a  thing  almost 
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unknown  in  the  country  previous  to  the  sixteenth  and  seventeenth 
centuries.  No  doubt  the  great  barons,  who  had  almost  unlimited 
jurisdiction  within  their  own  domains,  had  generally  a  sort  of 
dungeon  or  place  of  detention  in  their  castles,  but  the  idea  of 
imprisonment  as  a  punishment  in  itself  was  for  a  long  time  almost 
unheard  of.  What  was  the  use  of  keeping  a  man  within  four  stone 
walls  doing  nothing,  and  being  at  the  expense  of  keeping  him  in 
life,  when  much  more  vigorous  and  terrifying  methods  of  punish- 
ment were  ready  to  hand  ?  An  evil-doer,  if  his  ofl'ence  were  serious, 
was  incontinently  hanged  '*  tae  please  the  laird,"  or  if  his  crime  were 
less  heinous,  and  not  thought  deserving  the  extreme  penalty  of  the 
law,  he  either  got  his  ears  cropped  close  to  his  head,  or  was  subjected 
to  the  less  lasting  but  equally  severe  punishment  of  a  sound 
whipping.  If,  however,  he  was  a  man  possessed  of  any  substance, 
a  fine  was  inflicted,  which  found  its  way  into  the  pockets  of  his 
Judge.  State  crimes  were  usually  punished  with  imprisonment 
in  the  first  instance,  but  even  in  such  cases  it  was  dispensed  with 
if  the  accused  could  produce  sureties.  If  no  surety  was  forth- 
coming, we  read  in  the  Leges  Burgorum  the  accused  person's  fellow- 
burgesses  were  bound  to  keep  him  safe  in  his  own  house  for  tlie 
space  of  fifteen  days,  and  then,  if  there  were  still  no  surety  to  be 
had,  he  was  to  be  given  over  to  the  king's  sergeant  or  **  beadle,*' 
who  was  bound  to  find  "  good  and  stalwart  fastening." 

As  might  be  expected,  it  is  in  the  metropolis  that  we  first  catch 
sight  of  anything  like  a  public  prison.  We  find  mention  frequently 
made  of  the  Tolbooth  in  the  middle  of  the  17th  century.  Even 
then  it  was  an  old  building,  though  in  former  times,  in  all  pro- 
bability, prisoners  had  been  among  its  rarest  occupants.  The  oldest 
part  of  the  building,  which  was  still  standing  in  the  beginning  of 
this  century,  was  probably  built  about  1466,  but  in  1438,  1449, 
and  1451,  we  read  of  Parliaments  being  held  in  the  Tolbooth,  which 
seems  to  point  to  the  fact  that  there  was  a  still  older  part  of  the 
building.  This  older  part  was  pulled  down,  so  far  as  is  known,  in 
1561  by  the  orders  of  the  queen,  and  a  newer  erection  raised  on 
another  site.  Besides  being  a  prison,  however,  the  Tolbooth  served 
for  many  other  purposes.  One  of  the  earliest  mentions  of  it  in  tlie 
Scots  Acts  is  in  1529,  when  all  measures  were  ordained  to  be 
brought  there  to  be  oflBcially  marked.  Within  its  gloomy  and 
comfortless  walls,  too,  the  Court  of  Session  held  its  sederunts, 
the  earliest  statutes  of  the  Court  requiring  that  "  all  the  lordis  sail 
entre  in  the  Tolbuth  and  counsall  houss  at  viij  howris  in  the 
momyng,  dayly,  and  sail  sit  quhil  xi  howris  be  strikin."  It  is  not 
improbable  that  they  then  turned  out  in  order  to  allow  the  Parlia- 
ment to  meet,  when  the  Estates  were  in  session,  as  that  body  used 
the  Tolbooth  as  their  place  of  meeting  until  they  got  into  their  own 
hall  in  1639.  The  magistrates  also  used  the  Tolbooth  for  the  pur- 
pose of  holding  Courts  in,  and  altogether  it  must  have  been  so 
thoroughly  utilized  that  the  accommodation  for  prisoners  must  have 
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been  but  scanty.  But,  as  we  remarked  above,  the  infliction  of  im- 
prisonment was  not  a  popular  punishment,  and  was  avoided  as 
much  as  possible.  The  worthy  burghers  of  Edinburgh  thought 
that  the  best  way  of  eliminating  a  criminal  population  was  to  get 
rid  of  it  altogether,  so,  accordingly,  we  find  that  a  very  common 
punishment  for  evil-doers  was  banishment  from  the  city,  sometimes 
preceded  by  a  few  hours'  exposure  in  the  "jougs"  at  the  cross. 
Still  it  was  necessary  to  keep  the  Tolbooth  in  such  a  state  of  repair 
that  it  would  hold  prisoners  ;  we  find  a  consultation  on  the  subject 
made  the  occasion  for  a  little  conviviality  in  1554-55,  as  there  is 
an  entry  in  the  Council  Records  stating  how,  on  the  16th  of  Febru- 
ary in  that  year,  thirteen  shillings  was  paid  for  "ane  disjune 
(dejeAner)  in  John  M'Dowgallis  hous,  to  all  the  masonis  and 
wryehtis  quhilks  wes  bed  upon  the  consultation  for  remeid  to  the 
Tolbuith."  That  such  "  remeid  *'  was  greatly  needed  is  evident,  as 
in  the  month  of  June  following  no  less  than  twenty-two  shillings 
(Scots  of  course)  were  paid  •'  for  mending  of  fy  ve  greit  loks  quhilks 
were  fylit  and  broken  with  presoneris."  The  magistrates  were  not 
content  with  repairing  the  locks ;  in  a  very  few  years  we  read  of 
four  pounds  thirteen  shillings  and  fourpence  being  paid  for  two 
iron  rods  with  twelve  iron  shackles  on  them  weighing  no  less  than 
7  stone  12^  lbs.  When  they  got  them,  however,  it  would  seem  as 
if  they  had  been  afraid  to  use  them,  at  least  on  any  prisoner  of 
gentle  blood.  Not  two  months  after  these  formidable  gyves  had 
been  procured,  the  Laird  of  Bestalrig  found  himself  a  tenant  of  the 
Tolbooth,  his  crime  being  that  he  had  written  a  somewhat  imperious 
letter  to  the  Town  Council  demanding  the  release  of  a  "  puir  fallow  " 
of  iiis  who  had  been  shut  up  for  some  misconduct  or  other.  It  is 
difficult  to  believe  that  he  was  secured  with  the  new  fetters,  as  five 
officers  were  to  remain  day  and  night  with  him,  and  eighteen  men 
were  to  hold  wateh  and  ward  outside  and  inside  the  prison  every 
night.  Notwithstanding  these  precautions,  either  a  rescue  was 
attempted,  or  the  Laird  in  some  way  proved  refractory,  as,  shortly 
after,  the  wateh  was  increased  to  thirty  armed  men,  his  bail  te  ten 
thousand  pounds,  and  only  two  boys  were  to  be  in  the  room  with 
him.  The  last  is  rather  a  singular  arrangement;  perhaps  the  boys 
were  considered  less  open  to  threats  or  bribery  than  men,  who 
knew  what  the  extent  of  the  Laird's  power  would  have  been.  The 
only  visitors  to  be  admitted  were  men  "  of  honour  and  judgment, 
quhasaibe  knawin  to  feir  God."  Such  was  the  amount  of  care  neces- 
sary to  keep  on  safe  ward  a  prisoner  of  any  note  iu  a  prison  of  the 
olden  time. 

It  was  not  only  landed  gentry  that  an  old  Scottish  prison  foiled 
to  secure  properly ;  many  less  influential  persons  were  got  out  of 
its  keeping.  Only  a  few  weeks  after  the  occurrence  just  narrated 
the  Council,  in  a  fit  of  reforming  zeal,  ordered  the  deacon  of  the 
fleshers  to  be  carted  for  adultery.  The  whole  trades  highly  re- 
sented this  proceeding,  and  broke  open  the  prison  where  the  erring 
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deacon  was  confined,  and  rescued  him.  The  magistrates,  however, 
were  not  going  to  allow  their  authority  to  be  contemned  in  such  a 
manner,  so  they  applied  to  the  Privy  Council,  who  committed  a 
number  of  the  rioters  to  the  Castle,  a  much  more  secure  place  of 
detention  than  the  town's  Tolbooth.  More  room  was  given  for  the 
accommodation  of  prisoners  in  the  Tolbooth  by  the  removal  of  the 
Court  of  Session  to  a  new  building,  which  occupied  the  site  of  the 
present  Library  of  the  Writers  to  the  Signet.  It  may  be  mentioned 
as  a  curious  fact  that  the  Court  had  great  difficulty  in  getting  this 
new  place  of  meeting,  and  eventually  only  succeeded  by  threatening, 
if  it  were  not  speedily  built,  to  remove  to  St.  Andrews  and  hold  their 
sittings  in  that  town.  Meanwhile  they  assembled  in  the  Holy  Blood 
Isle  in  St.  Giles'  Church. 

Evidences  of  stern  law  were  not,  however,  wanting  even  in  connec- 
tion with  the  Edinburgh  Tolbooth.  The  head  of  the  Eegent  Morton 
was  in  1581  ''sett  upon  a  prick  on  the  highest  stone  of  the  gavell 
of  the  Tolbuith,  toward  the  publick  street,"  and  all  through  the 
commonwealth  the  Marquis  of  Montrose's  head  formed  a  ghastly 
spectacle  in  the  same  place,  while  four  months  after  it  was  taken 
down  that  of  Argyle  occupied  its  place. 

Scottish  prisons  long  ago  were  not  only  insecure — there  were  in 
fact  very  few  of  them.  In  1597  an  Act  was  passed  in  Parliament 
for  prison  houses  to  be  built  in  all  buighs,  three  years  being  allowed 
as  the  time  in  which  they  might  be  built.  This  order  does  qot 
seem  to  have  been  strictly  carried  out,  as  in  1617,  in  an  Act  having 
reference  to  Justices  of  the  Peace,  we  are  told  that  they  shall  take 
notice  that  where  there  are  prison  houses,  they  shall  be  kept  up ; 
and  in  any  town  where  there  was  none,  information  was  to  be  given 
to  the  Privy  Council,  who  would  order  one  to  be  bmlt  at  the  head 
burgh  of  the  shire.  The  way  in  which  prisons  were  kept  up  in 
those  days  was  principally  by  means  of  fees  from  prisoners,  a  system 
which  seems  €is  incongruous  to  us  as  the  idea  of  assessment  for 
such  a  purpose  would  probably  have  seemed  to  our  forefathers.  In 
the  prison  of  Glasgow,  for  instance,  in  the  year  1627,  the  jailer 
received  from  each  prisoner,  being  a  burgess,  or  living  in  town, 
"  for  entry  and  booking,"  two  shillings,  and  a  like  fee  every  twenty- 
four  hours  thereafter  for  eight  days,  when,  if  the  prisoner  was  not 
released,  the  magistrates  determined  the  fee.  Such  prisoners 
answered  to  what  would  now  be  called  ''  iii^t-class  misdemeanants," 
and  were  lodged  in  the  best  part  of  the  prison.  Eor  prisoners  who 
were  not  inhabitants  of  the  town  the  rates  were  double.  Each 
prisoner  had  to  furnish  himself  with  meat,  drink,  bedding,  fire,  etc., 
•'free  ish  and  entry  being  given  twice  a  day,  at  least,  to  the 
furnishers  thereof  by  the  jailer  without  other  fee."  Beggars  and 
vagabonds'  fees  were  to  be  modified  or  remitted  at  the  pleasure  of 
the  magistrates.  With  such  fees  it  is  little  wonder  if  the  post  of 
jailer  was  generally  a  lucrative  one ;  in  fact  it  is  probable  that  the 
office  was  let  by  the  magistrates  to  the  highest  bidder.    Some 
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excuse  for  this  may  perhaps  be  found  in  the  circumstance  that  as 
the  buTghs  get  no  assistance  from  Government  in  the  erection  of 
prisons,  but  built  them  with  their  own  funds,  the  magistrates  pro- 
bably thought  themselves  justified  in  the  adoption  of  any  scheme 
which  would  save  the  funds  of  the  butgh.  The  phrase  "  entry  and 
booking,"  quoted  above,  refers  to  the  entry  of  the  prisoner's  name 
in  a  register  with  which  even  at  that  time  all  prisons  were, 
theoretically  at  least,  provided.  In  1632  the  jailer  at  Peebles  was 
bound  to  have  a  book  "  quhairuntil  he  sail  insert  everie  persons 
name  to  be  committit  or  arreistit,  the  particular  cans  or  sowme  of 
money  for  the  quhilkis  they  ar  or  salbe  arreistit,  as  also  the 
manor  of  thair  releifif  furth  of  ward,  beiring  the  name  of  the  magis- 
trat  and  pairtie  comraandar  or  causar  of  thair  releiff,  with  the  caus 
and  ressoun  thairof "  This  was  a  very  excellent  rule  if  properly 
applied ;  it  calls  up  to  the  mind's  eye  a  large  and  well-secured  jail, 
with  an  efficient  and  educated  jailer.  Alas  for  imagination !  The 
jail  at  Peebles  was  at  that  time  in  the  steeple,  and  the  guardian  in  all 
probability  combined  several  othejr  avocations  with  that  of  turnkey. 
But  if  the  wardhouse  of  Peebles  was  part  of  the  kirk,  it  did  not 
necessarily  follow  that  it  would  be  insecure ;  on  the  contrary,  if  the 
narrow  stair  leading  up  to  it  were  well  barred,  its  height  from  the 
ground  would  prevent  a  formidable  impediment  to  any  attempt  to 
escape.  Large  and  wealthy  burghs  possessed  of  regularly-built 
"  tolbooths,"  found,  in  the  most  literal  sense,  that — 

'*  Stone  walls  do  not  a  prison  makci 
Nor  iron  bars  a  cage," 

for  prisoners  escaped  not  unfrequently,  notwithstanding  all  seeming 
vigilance.  Here  is  an  interesting  and  romantic  account  of  au 
escape  from  the  prison  of  Aberdeen  in  1638,  the  particulars  of 
which  are  taken  from  the  town's  books  as  published  by  the  Burgh 
Record  Society.  On  the  24th  of  July,  in  the  year  just  mentioned, 
Elizabeth  Keith,  widow  of  William  Leask  of  that  ilk,  was  accused 
of  having  aided  the  escape  of  Alexander  Keith  of  Balmuir  from 
the  Tolboolh,  she  and  two  other  ladies  having  been  admitted  to 
visit  him.  She  at  first  refused  to  speak  until  before  the  Supreme 
Court.  The  magistrates  then  made  a  pathetic  appeal  to  her,  saying 
that  the  escape  was  a  scandal  to  the  burgh,  whereupon  the  lady 
replied  that  in  planning  the  details  of  the  prisoner  s  deliverance 
she  had  remarked — "  God  forbid  that  the  towne  of  Aberdeen  be 
wrangit,"  and  stated  that  no  one  knew  anything  of  the  plan  except 
herself  and  the  two  ladies  who  were  with  her.  The  way  in  which 
the  escape  would  appear  to  have  been  carried  out,  was  by  means 
of  a  box  into  which  the  prisoner  got  and  was  carried  out ;  one  of 
the  town's  Serjeants  acknowledged  "sleuth  and  negligence 
in  having  permitted  the  trunk  to  be  carried  out  of  the  prison 
without  au  order  from  the  magistrates."  In  consequence  of 
this    escape,    Keith's   creditors    sued    the   town   for   his    debts 
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(on  account  of  which  he  had  obviously  been  imprisoned),  alleg- 
ing negligence  and  culpa  on  the  part  of  the  magistrates,  they 
having  failed  to  provide  proper  means  for  securing  the  legally  in- 
carcerated debtor.  The  magistrates  were  evidently  conscious  of 
some  dereliction  of  duty,  for  they  appealed  to  the  burghers  for 
assistance  if  decree  were  given  against  them,  and  prayed  also  to  be 
allowed  to  send  a  commissioner  to  represent  them  at  Court.  The 
townspeople  however  refused  the  latter  request,  deeming  the 
ordinary  procurator  and  agent  in  Edinburgh  sufficient ;  but  they 
agreed  to  contribute  towards  the  expense  of  seeking  for,  and  if 
possible  capturing,  the  escaped  prisoner.  What  the  upshot  of  the 
suit  was  we  are  not  informed,  but  the  magistrates,  as  years  went  on, 
do  not  seem  to  have  gained  experience  by  the  warning,  as  in  1667 
we  find  the  Council  acknowledging  in  their  records  that  the  prison 
was  defective.  On  the  5th  of  June  in  that  year  we  read:  "The 
Councill,  taking  to  consideration  that  the  presone  hous  and  tol- 
buith  of  this  burgh  was  of  tin  breatchet  and  brockin  by  the  prisoneris 
thairin,  and  that  the  samen  was  much  occasioned  by  the  tounes 
serjeands,  keepers  of  the  said  prisone,  thair  neglect  and  sloth; 
thairfor,  to  the  effect  that  they  may  be  the  more  carefuU  in  tyme 
cumeing,  ordainis  that  all  breatchis  maid  in  the  said  prisone  hous 
throw  thair  neglect,  saU  be  maid  up  and  repaired  by  them  upon 
thair  awin  proper  charges  and  expenssis,  and  that  by  and  attour 
further  punishment  at  the  CouncelFs  plesour;  lykas  the  haill 
serjeandis  of  this  burgh  was  instantlie  convenit  before  the  Councell 
and  the  premisses  intimat  to  them." 

(To  he  continued,) 


A  PEOCURATOR-FISCAI^WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BE. 

Besides  being  interesting,  it  is  not  unprofitable  to  trace  the  history 
of  legal  names.  The  word  Procurator-Fiscal,  but  for  its  present 
associations,  would  undoubtedly  suggest  a  connection  between  the 
office  and  Fiscal  or  money  matters,  and  it  was  that  connection  which 
led  to  the  name.  Procuratoi-s-Fiscal  were  a  necessity  in  all  Courts, 
civil,  ecclesiastical,  and  criminal,  previous  to  the  days  of  salaried 
Judges,  because  the  fees  and  other  emoluments  required  collection, 
and  perhaps  even  management  Thus,  in  1666,  when  the  ecclesias- 
tical Judges  were  paid  by  the  quots  of  testaments,  the  instructions  of 
the  archbishops  and  bishops  to  their  commissioners  and  clergy  were, 
in  default  of  any  other  person  to  be  confirmed,  "  You  shall  confirm 
your  Procurator-Fiscal,  datives  being  always  duly  given  thereto 
before."  How  the  Fiscal  was  paid  in  such  matters  does  not  appear, 
but  it  is  not  to  be  doubted  that  he  looked  after  himself,  if  he  also 
looked  well  after  his  superiors  and  their  interests.  The  quot  must 
have  afforded  very  substantial  payments  to  both,  as  it  was  at  one  time 
the  twentieth  part  of  the  entire  and  afterwards  of  the  free  estates  of 
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all  deceased  persona  The  scandal  of  such  a  state  of  things  led 
ultimately  to  the  modification  of  the  quot  to  a  composition  to  the 
commissaries  on  confirmation,  which  was  only  abolished  so  lately  as 
1823  by  the  Act  4  Geo.  IV.  c.  97. 

That  civil  and  criminal  Judges  were  also  in  use  to  nominate  a 
Fiscal — most  generally  one  of  their  own  Procurators — to  attend 
to  their  money  matters  can  also  be  easily  shown.  Thus  it  was 
found  necessary  in  1746,  when  the  pacification  of  the  Highlands  and 
the  introduction  of  a  better  state  of  things  in  Scotland  generally 
demanded  the  attention  of  the  Legislature,  to  shut  up  what  was  too 
evident  a  door  for  the  entrance  or  perhaps  continuance  of  judicial 
corruption.  The  Heritable  Jurisdictions  Act  (20  Geo.  II.  c.  43) 
accordingly  enacted :  "  That  from  and  after  the  said  25th  day  of 
March,  in  the  year  of  our  Lord  1748,  no  fines,  forfeitures,  or 
penalties,  set,  imposed,  or  recovered  in  the  Sheriffs  or  Stewart's 
Court  of  any  county,  shire,  or  Stewartry  in  Scotland,  shall  accrue,  go, 
or  belong  to  the  Sheriff  or  Stewart,  or  any  Sheriff-Depute  or 
Stewart-Depute,  but  all  shares  of  such  fines,  forfeitures,  and 
penalties,  as  heretofore  went  to  the  Judge,  shall  accrue  and  belong 
to  His  Majesty,  his  heirs  and  successors,  and  shall  be  accounted  for 
and  paid  into  the  Exchequer  of  Edinburgh,  in  like  manner,  and  the 
like  process,  rules,  orders,  and  methods  of  proceeding  shall  be  issued, 
observed,  and  used  for  levying  the  same  and  compelling  the 
accounting  for,  bringing  in,  and  paying  the  same  into  tlie  said 
Exchequer  as  are  now  competent  by  law  for  the  accounting  for, 
lev3ring,  bringing  in,  and  paying  into  the  said  Exchequer  any  fines, 
forfeitures,  and  penalties,  accruing  or  becoming  due  to  His  Majesty : 
and  that  from  and  after  the  said  25th  day  of  March,  no  fees, 
poundage,  or  profits,  commonly  called  sentence  money,  shall  be 
received,  taken,  or  demanded  by  any  Sheriff  or  Stewart,  Sheriff- 
Depute  or  Stewart-Depute,  or  any  of  their  ministers,  officers,  or 
clerks,  but  all  such  fees,  poundage,  or  profits,  commonly  called 
sentence  money,  are  hereby  utterly  taken  away,  discharged,  and 
abolished,  any  law,  custom,  gift,  grant,  usage,  or  practice  to  the  con- 
trary in  any  wise  notwithstanding.''  The  salaries  substituted  for 
tiiese  exactions  were  first  fixed  and  granted  by  royal  warrant, 
dated  October  1786,  under  authority  of  20  Geo.  IL  c.  43,' sect.  29. 

It  is  very  difficult  for  us  now-a-days  to  realize  this  state  of 
matters,  but  it  is  undoubted  that  such  was  the  system  of  judicial- 
payment,  and  it  rested  both  on  statute  and  usage.  Among  these 
Acts  are  the  following :— 1456  c.  69,  1487  c.  100,  1491  c.  30,* 
1503  c  66  and  67, 1579  c  86  and  89,  1581  c.  113  and  114,  and 
1662  c.  6.  The  greater  part  however  of  the  emoluments  of  all 
dispensers  of  justice  (?),  during  the  period  of  which  we  are  writing, 
were  paid  out  of  those  amercements,  forfeitures,  and  issues  of 
Court,  which,  as  incident  to  their  office,  were  implied  by  the  grant 
And  in  addition,  a  share  of  the  fines  and  escheats  incurred  on  the 
contravention  of  penal  statutes  was  likewise  bestowed  on  the  Sheriff 
as  well  as  other  inferior  Judges  by  many  Acts  of  the  Scottish 
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Parliament.    Fiscals  thus  were  requisite,  even  after  1748,  for  the 
collection  of  what  of  these  exactions  remained  as  heretofore. 

The  Sheriff  and  his  Fiscal  also  received  payment  in  some  shape  or 
another  for  collecting  the  ancient  revenues  of  the  Crowa  As  their 
collector  the  Sheriff  was  always  accountable  yearly  in  Exchequer, 
according  to  regulations  prescribed  by  various  Acts  of  the  Legis- 
lature, and  the  Fiscal  was  his  officer  pro  hac  vice.  The  Sheriff's 
duties  in  this  respect  are  very  comprehensively  summed  up 
in  the  Scottish  Statute  1663  c.  15,  and  confirmed  by  the  Act  6 
Anne  c.  26:  the  latter  Act,  in  connection  with  the  Scotch  Act 
1503  c.  66,  recognizing  a  poundage  on  sums  recovered,  which 
was  not  taken  away  by  the  Heritable  Jurisdictions  Act.  Another 
pei*quisile  reserved  was  the  ancient  fee  of  a  sasine  ox,  as  it 
was  termed,  from  the  vassal  when  the  Sheriff  gave  infeftment  as  the 
King's  Bailie  in  lands  held  of  the  Crown :  while  he  was  also  held 
entitled  to  a  share  of  the  blench  and  petty  feu-duties  payable 
by  Crown  vassals,  as  recognized  by  the  regulations  made  in  1672 
(Art  3)  concerning  the  Exchequer.  The  sasine  ox  disappeared  in 
1848  with  the  abolition  of  infeftments,  and  the  others  meanwhile 
had  fallen  under  charge  of  Exchequer,  and  ultimately  qf  the  Com- 
missioners of  Woods,  &c.,  under  6  Anne  c.  26,  2  and  3  Will  IV.  c. 
112,  3  and  4  Will.  IV.  c.  69,  and  14  and  15  Vict.  c.  42. 

That  the  Fiscal  of  the  Sheriff  shared  these  perquisites  of  office, 
was  reported  by  the  Commissioners  in  the  Courts  of  Justice  in 
Scotland  in  their  third  Report  to  Parliament  in  1818.  They  said : 
"The  Procurator-Fiscal  likewise  receives  a  certain  proportion  or 
share  of  the  fines  levied  in  the  Sheriff's  Court  according  to  ancient 
usage.  One-third  of  the  fines  is  payable  to  the  King  as  coming  in 
place  of  the  Sheriff  by  the  Statute  20  Geo.  II.  In  some  counties 
the  Procurator-Fiscal  receives  the  whole  residue,  in  others  he 
receives  a  third  only,  and  the  remaining  third  goes  to  the  clerk. 
In  some  cases  also  he  receives  a  proportion  of  the  penalties  imposed 
by  special  statutes.  Where  he  lodges  the  information,  for  example, 
he  receives  the  share  allowed  to  the  informer,  the  residue  being 
divided  according  to  the  customary  rule  in  other  cases,  unless  the 
statute,  as  sometimes  happens,  shall  have  provided  for  its  applica- 
tion otherwise." 

{ToU  continiLed.) 


THE  POSITION  OF  THE  MASTERS  OF  PIFBLIC  SCHOOLS 
UNDEK  THE  EDUCATION  (SCOTLAND)  ACT,  1872. 

Eecent  legislation  has  in  various  ways  affected  the  position  of  the 
masters  of  schools  in  Scotland,  that  is  to  say,  schools  formerly 
parochial  and  now  public ;  but  the  most  material  changes  are  those 
which  have  been  introduced  by  the  Education  Act  of  1872,  and 
the  schoolmaster  is  called  upon  to  exercise  an  influence  much 
wider  and  more  general  than  he  possessed  prior  to  that  enactment. 
The  results,  which  are  but  now  beginning  to  show  themselves,  have 
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already  proved  eminently  beneficial  to  the  calling  of  a  schoolmaster 
in  the  extended  opportanities  for  advancement  and  the  largely  in- 
creased emoluments  of  the  office.  Of  course  the  object  of  legisla- 
tion has  been  to  obtain,  by  larger  salaries,  a  more  efficient  class  of 
men,  and  to  create  a  really  well-educated  and  intelligent  body  of 
teachers,  and  the  School  Boards,  it  must  in  justice  be  acknowledged, 
have  apparently  done  their  best  in  the  selection  of  new  masters 
wherever  vacancies  have  occun*eA  Still,  as  in  all  arrangements 
of  the  kind,  where  a  public  department  is  remodelled,  considerable 
difficulty  has  been  experienced  in  various  parts  of  the  country, 
owing  to  a  wish  on  the  part  of  the  schoolmasters  to  establish  for 
themselves  certain  rights  and  certain  security  of  tenure  not  pro- 
vided by  the  Act.  This  wish  is  not  to  be  wondered  at,  nor  is  it  by 
any  means  so  unreasonable  in  itself,  but  it  is  opposed  to  the  spirit 
of  modern  legislation  on  the  subject,  and  accordingly  cannot  but 
meet  with  condemnation ;  for  that  legislation  is  intended  to  guard 
against  those  evils  which,  growing  up  under  the  older  system  intro- 
duced by  the  Act  of  1861,  developed  not  merely  abuses  but  positive 
obstacles  to  the  proper  advancement  of  national  education,  as  it  was 
found  very  difficult  to  get  rid  of  a  man  once  appointed,  so  difficult  in- 
deed and  dangerous  that  few  heritors  liked  to  run  the  risk.  The 
schoolmaster  no  doubt  might  say  that  it  was  hard  upon  him  to  give 
no  security  of  tenure,  that  his  was  a  profession,  perhaps  not  absolutely 
disqualifying  from,  but  certainly  not  favourable  to,  a  change  of 
duties ;  that  under  the  former  Act  he  was  so  far  safe,  that  as  long 
as  his  life  lasted  fault  alone  could  deprive  him  of  office,  and  no 
one  could  turn  him  away  when  old  and  worn  out  by  work  done  in 
the  best  service  of  his  country.  All  this  no  doubt,  and  much 
more,  could  be,  and  has  been  said  for  the  schoolmasters,  but  it  must 
be  remembered  that  the  Act  of  1872  is  intended  to  extend  educa- 
tion to  every  child  in  the  country,  and  that  to  permit  a  man  to  go  on 
teaching  after  his  powers  are  exhausted  is  simply  to  condemn  a 
generation  in  a  certain  town,  or  parish,  or  school  to  ignorance. 
Then,  further,  these  teachers  have  larger  salaries  while  they  hold 
office,  and  in  the  School  Boards,  presumably,  we  have  at  least  re- 
presentative men  who  have  gratuitously  undertaken  the  responsi- 
bilities and  troubles  of  steering  the  educational  boat  in  their 
respective  districts,  and  upon  whose  fairness  and  consideration 
reliance  may  reasonably  be  placed.  But  the  wish  to  loosen,  if 
possible,  what  may  be  by  some  of  them  regarded  as  the  trammels  of 
the  Act,  has  led  to  various  actions  raised  by  schoolmasters  against 
the  School  Boards  by  whom  they  may  have  been  dismissed,  sometimes 
where  the  Boards  have  been  overbearing  and  have  strained  the 
provisions  of  the  law  against  their  victims,  at  other  times  even 
where  the  Board  has  shown  every  consideration  to  the  master. 

Of  course,  when  the  Act  of  1872  came  into  operation,  and  School 
Boards  were  established  all  over  Scotland,  in  most  instances  their 
authority  in  the  first  place  had  to  be  administered  with  reference 
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to  schools  of  which  the  teachers  had  been  appointed  prior  to  their 
own  existence,  and  whose  position  accordingly  had  been  fixed 
previously  by  the  Parochial  and  Burgh  Schoolmasters'  Act,  1861. 
This  fact  therefore  naturally  divides  the  crop  of  litigation  which 
has  arisen  between  School  Boards  and  schoolmasters  into  two 
classes  of  questions,  ^rs^/y,  those  having  relation  to  teachers  who 
were  appointed  prior  to  the  Education  Act,  and  secondly^  those 
where  the  teacher  had  been  appointed  by  the  Board  itself. 

The  case  of  Whyte  v.  The  School  Board  of  Haddington  in  1874 
is  the  first  reported  authority  in  which  a  schoolmaster  and  a  School 
Board  were  at  issue,  and  wherein  any  question  arose  as  to  the 
position  of  a  schoolmaster  appointed  prior  to  the  Act  of  1872. 
The  Act  of  1861  had  (apart  from  cases  of  heresy,  immorality,  and 
cruelty,  otherwise  dealt  with  by  sections  13  and  14)  provided  for 
the  dismissal  of  a  schoolmaster  (section  19),  on  a  report  by  one  of 
the  Inspectors  of  Schools,  made  by  request  of  the  heritors,  with 
concurrence  of  the  Presbytery,  and  it  was  necessary  that  the  report 
should  find  the  schoolmaster  "  disqualified,  because  of  infirmity  or 
old  age,  for  the  due  performance  of  the  duties  of  his  office,  or  that 
from  negligence  or  inattention  he  has  failed  efficiently  to  discharge 
such  duties."  This  was  the  state  of  matters  already  adveited  to 
when  the  Act  of  1872  came  into  operation,  and  the  School  Board 
of  Haddington,  availing  themselves  of  the  new  statute,  proceeded 
against  Mr.  Whyte  under  the  60th  section,  which  related  to  the 
removal  of  teachers  appointed  prior  to  1872.  The  leading  clause 
of  that  section  is  as  follows  (sub-section  2) : — "  If  the  School  Board 
of  any  parish  or  burgh  shall  consider  that  any  such  teacher  is  in- 
competent, unfit,  or  inefficient,  they  may  require  a  special  report 
regarding  the  school  and  the  teacher  from  Her  Majesty's  Inspector 
charged  with  the  duty  of  inspecting  such  school ;  and  on  receiving 
such  report  the  Board  may,  if  they  see  cause,  remove  such  teacher 
from  office,  provided  that  before  proceeding  to  give  judgment  on 
the  matter,  they  shall  furnish  to  the  teacher  a  copy  of  such  report, 
and  that  a  judgment  removing  the  teacher  shall  not  have  effect 
until  confirmed  by  the  Board  of  Education,"  etc. 

After  due  fulfilment  of  all  these  requirements,  Mr.  Whyte  was 
deposed,  but  on  being  called  upon  to  give  up  the  house  which  he 
occupied  as  teacher,  he  refused  to  do  so.  The  Board  presented 
a  petition  in  the  Sheriff  Court  for  warrant  summarily  to  eject,  and 
the  case  came  into  Court  by  way  of  suspension  at  the  instance  of 
the  deposed  teacher,  who  endeavoured,  at  the  same  time,  to  bring 
the  decision  of  the  Board  under  review.  In  disposing  of  the  action 
the  Lord  President  expressed  an  opinion  1/rith  reference  to  the 
dismissal,  that  the  sentence  of  the  Board  was  not  brought  under 
review  or  challenge  in  the  suspension,  or  by  any  other  proceeding. 
The  second  part  of  the  case,  however,  had  reference  to  another 
portion  of  the  new  Act,  sections  23  and  24,  where  certain  points 
were  decided  of  some  importance  to  the  position  of  teachers.    It 


POSITION  OF  THE  MASTERS  OF  PUBLIC  SCHOOLS.  29 

must  now  be  held  to  be  settled  law  that  where  a  master  is  dismissed, 
and  where,  as  at  Haddington,  his  dwelling-house  and  the  class- 
rooms are  under  the  same  roof,  the  School  Board,  qiui  owners,  are 
entitled  to  a  summary  warrant  for  removal  against  him,  whatever 
difficulty  might  be  raised  if  the  house  and  school  were  clearly 
separate.  The  objection  was  founded  upon  the  24th  section  of 
the  Act,  which  provides  that  "  every  burgh  school  shall  be  vested 
in,  and  be  under  the  management  of,  the  School  Board  of  the  burgh 
in  which  the  same  is  situated,  from  and  after  the  election  of  such 
School  Board."  On  the  other  hand,  section  23  mentions  teachers' 
houses,  which  are  not  referred  to  under  section  24,  and  it  was  main- 
tained for  Mr.  Whyte  that,  under  section  24,  the  dwelling-house 
remained  vested  in  the  magistrates  and  not  in  the  School  Board. 
To  this  objection,  however,  the  Court  refused  to  give  effect,  and  the 
word  "  school "  in  the  Act  must  be  deemed  to  be  inclusive  of  the 
teacher's  house  where  such  house  forms  a  part  of  the  same  tene- 
ment as  the  class-rooms.  "  I  am  clearly  of  opinion,"  Lord  Ardmillan 
said,  "  that  if  well  removed  from  the  office  of  schoolmaster,  he  is 
not  entitled,  against  the  will  of  the  School  Board,  to  retain  posses- 
sion of  the  house  of  the  schoolmaster — not  entitled  to  enforce  his 
residence  in  an  official  dwelling-house  which  is  under  the  roof  of 
an  institution  where  he  has  now  no  duty  to  discharge,  and  no  right 
to  interfere." 

The  case  is  a  most  instructive  one,  as  illustrating  the  very 
different  position  of  teachers  under  the  two  Acts.  Under  the 
older  statute  there  was  the  elaborate  machinery  of  heritors  and 
concurring  presbytery  all  to  be  set  in  motion  before  the  report  of 
the  inspector  could  be  obtained,  and  that  report  must  allege  failure 
from  old  age  or  infirmity,  or  else  from  negligence  or  inattention 
efficiently  to  perform  the  duties  of  his  office  before  the  teacher 
could  be  got  rid  of.  Under  the  Act  of  1872  all  that  is  requisite  is 
the  opinion  of  the  School  Board  that  the  teacher  is  incompetent. 
The  Board  apply  to  the  inspector,  get  his  report,  and,  acting  there- 
on, after  certain  intimations  to  the  master  himself  and  confirmation 
by  the  Board  of  Education,  themselves  dismiss  him,  and  eject  him 
summarily  from  his  house  if  that  house  be  a  part  of  the  school 
premises. 

This  judgment  was  not  long  given  before  another  set  of  questions 
affecting  the  position  of  a  schoolmaster  appointed  under  the  Act, 
arose  in  an  action  raised  by  the  schoolmaster  of  a  side  school — Bohh 
V.  The  School  Board  of  Logicahnond.  The  first  stage  of  this  case  was 
decided  in  February  1875.  In  1873  the  teacher,  who  had  been 
appointed  under  the  older  Act,  received  notice  that  the  procedure 
for  his  removal,  to  which  we  have  already  alluded,  had  been  com- 
menced, and  it  was  duly  carried  through  and  confirmed  by  the 
Board  of  Education  "  accepting  his  removal  as  lawful  and  effectual" 
No  attempt  was  in  any  way  made  to  call  in  question  or  to  review 
this  decision^  as  had  been  done  in  Whyte's  case^  but  Mr.  Eobb^  the 
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master,  applied  for  his  retiring  allowance  under  the  clause  in  the  60th 
section  of  the  recent  Act,  which  provided  that  teachers  appointed 
prior  to  the  passing  thereof  should  have  the  same  rights  to,  and 
School  Boards  the  same  powers  in  granting,  retiring  allowances,  as 
teachers  and  heritors  respectively  enjoyed  under  the  Act  of  1861 
when  a  schoolmaster  was  removed.    The  Board,  however,  refused 
the  allowance,  and  said  that  the  master  of  a  side  school  was  not  a 
parochial  schoolmaster  in  the  sense  of  the  Act,  and  also  that  a 
master  removed  for  inefficiency,  caused  by  his  own  fault,  was  not 
entitled  to  a  pension.     The  first  point  was  decided  in  favour  of  the 
schoolmaster,  but  on  the  second  some  difficulty  was  experienced, 
owing  to  the  language  of  the  earlier  Act  by  which  the  pursuer's 
rights  fell  to  be  regulated,  for  the  heritors  were  bound  by  that 
statute  to  grant  the  allowance  unless  there  was  "culpa"  occasioning 
the  removal,  and  the  Logiealmond  School  Board  had  acted  on  a 
report  by  the  inspector,  which  did  not  set  forth  any  fault.     The 
Court  allowed  Mr.  Eobb  to  amend  his  statements,  and  to  justify 
himself  if  possible,  for  they  regarded  the  Act  of  1872  as  a  remedial 
statute,  and  that  as  such  it  should  receive  a  benign  and  favourable 
construction,  and  they  were  of  opinion  that  while  under  the  1861 
Act  he  could  only  claim  a  pension  when  he  was  removed  for  old 
age  or  infirmity  (aU  other  causes  of  removal  involving  fault),  yet 
since  under  the  Act  of  1872  there  might  be  other  grounds  for 
removal  without  fault,  so  he  might  have  other  grounds  on  which  to 
claim  his  peiision.     The  whole  matter  was  summed  up  by  the  Lord 
President  in  these  words : — "  The  application  of  the  one  statute  to 
the  other  is  this — the  principle  that  a  retiring  allowance  is  to  be 
granted  as  a  matter  of  right  where  there  has  been  no  fault  is  con- 
tained in  the  older  statute.    That  principle  is  imported  into  the 
new  Act,  and  applied  in  terms  to  all  the  cases  under  it     The  teacher 
may  be  dismissed  if  inefficient,  whether  from  his  own  fault  or  not. 
If  there  is  a  fault  he  is  entitled  to  no  retiring  allowance;  if  there 
is  no  fault  he  is  entitled  to  one.     The  cause  of,  and  liability  to, 
removal  being  extended  by  a  new  enactment,  it  is  plain  that  the 
right  to  a  retiring  allowance  must  be  extended  in  a  corresponding 
rcctio"    Mr.  Eobb  accordingly  amended  his  statements,  and  alleged 
had  situation,  and  political  and  sectarian  feeling  as  the  cause  of  the 
failure  of  his  side  school,  but  the  School  Board,  on  being  called  upon 
to  specify  their  grounds  of  dismissal,  stated  that  the  inefficiency 
was  caused  by  extreme  indolence,  culpable  neglect  of  duty,  and 
general  misconduct.    The  Court  then  threw  out  the  schoolmaster's 
case,  but  refused  the  Board  their  expenses,  on  the  ground  that  at 
first  no  reason  for  refusing  a  pension  had  been  given  by  them. 
Just  a  week  later  followed  the  case  of  Morison  v.  School  Board  of 
Glenshiel,  in  which  the  question  involved  was  much  the  same,  save 
in  so  far  that  as  the  School  Board  actually  dismissed  the  teacher 
for  fault,  it  was  decided  that  this  action  on  their  part  excluded  his 
claims  to  a  pension,  and  also  that  their  judgment  on  such  a  matter 
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could  not  be  reviewed  by  any  Court  of  Law,  the  Act  having  pro- 
vided such  review  in  the  statutory  requirement  that  the  School 
Board's  decision  should  be  confirmed  by  the  Education  Board.  It 
was  observed  in  this  case  that  to  require  a  School  Board  to  conde- 
scend upon  and  prove  the  veritcLS  of  the  grounds  of  dismissal  or 
refusal  of  pension,  would  be  placing  them  in  tlie  position  of  defenders 
in  action  for  slander,  and  that  though  morally  certain  of  the 
snflficiency  of  the  reasons  to  their  own  minds,  reasons,  moreover, 
confirmed  by  an  inspector  and  by  the  Education  Board,  they  might 
have  difficulty  in  proving  these  in  a  Court  of  Law,  and  might, 
therefore,  be  deterred  by  fear  of  litigation  from  acting  for  the  best 
intetcats  of  the  community,  in  getting  rid  of  the  inefficient  or  the 
culpable  teacher. 

(To  he  continued,) 
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Looking  to  the  number  of  divorces  in  these  days,  the  decision  in 
the  case  of  Cook  v.  Cook  (November  4,  1876,  14  S.  L.  R.  43) 
deserves  notice.  That  case  turned  upon  a  construction  of  the  Act 
37  and  38  Vict  c.  64,  sect.  2.  That  section  renders  it  competent 
to  examine  the  parties  and  their  husbands  and  wives  as  witnesses 
in  any  divoix;e  suit  But  it  provides  that  they  shall  not  be  "  liable 
to  be  asked  or  bound  to  answer  any  question  tending  to  show  that 
he  or  she  has  been  guilty  of  adultery,  unless  such  witness  shall 
have  already  given  evidence  in  the  same  proceeding  in  disproof  of 
his  or  her  alleged  adultery."  Cook,  the  pursuer,  in  an  undefended 
action  of  divorce,  examined  as  a  witness  a  man  whom  he  alleged 
to  be  the  father  of  a  child  to  which  the  defender  had  given  birth. 
In  the  course  of  his  examination  this  person  was  asked  whether  he 
had  had  intercourse  with  the  defender  upon  a  particular  occasion. 
The  Lord  Ordinary  reported  the  point  of  the  competency  of  such  a 
question  to  the  Inner  House.  The  Lord  President,  in  giving  judg- 
ment, indicated  as  the  opinion  of  the  Court,  that  the  object  of  the 
statute  plainly  was  that  a  witness  should  not  be  put  in  the  position  of 
refusing  to  answer,  and  therefore  it  enacts  that  he  shall  not  be  liable 
to  be  asked.  This  is  not  quite  the  view  which  the  Court  took  in  the 
recent  case  of  Kirkwood  v.  Kirkwood  (December  9,  1875,  3  Ret. 
235).  The  objection  was  there  taken  to  the  question  by  the  defender, 
and  repelled  by  the  Lord  Ordinary,  and  the  Lord  President  said : 
"The  defender  appeals  to  the  statute.  But  first  let  us  suppose 
there  was  no  statuta  At  common  law  I  think  it  would  not  have 
been  the  duty  of  the  Judge  to  sustain  the  objection,  but  to  warn 
the  witness  that  he  need  not  answer  the  question  unless  he  chose. 
The  common  law  interposes  to  protect  the  witness,  not  to  give  an 
advantage  to  the  defender,  and  I  apprehend  that  this  statute,  like 
tbfi  common  law,  was  intended  only  for  the  protection  of  witnesses. 


32  NOTES  IN  THE  INNER  HOUSE. 

It  is  the  duty  of  the  Judge  to  explain  to  the  witness  that  he  is  so 
protected,  and  is  under  no  obligation  or  liability  to  answer  such 
questions  when  addressed  to  him."  In  Kirkwood's  case  the  Court 
dealt  merely  with  the  liability  to  answer  such  questions.  The 
Judge  was  to  warn  the  witness  that  he  was  not  bound  to  answer 
them.  But  now  the  Court  have  recognized  that  the  statute  goes 
further  than  the  common  law,  and  that  the  witness  is  under  no 
lidbility  to  he  asked  questions  of  this  sort.  From  a  decision  in  the 
English  Courts,  it  would  appear  that  there  the  witness  must  crave 
the  protection  of  the  Court. — HMlethwaUe  v.  HehblethwaUe 
(December  18,  1869,  2  L  R,  Prob.  and  Div.  29). 

The  case  of  Turnbull  v.  Muir  (3rd  November  1876, 14  S.'L.  R 
24)  was  a  petition  to  the  Commissary  of  Renfrewshire,  presented  by 
a  mother,  craving  to  be  confirmed  executive  qtta  next  of  kin  to  her 
son.  It  raised  two  questions,  viz.,  Ist,  whether  she  could  claim 
confirmation  in  the  character  of  next  of  kin  ?  or  2Dd,  assuming  that 
she  could  not,  whether,  since  the  passing  of  the  Intestacy  Act  of 
1855,  entitling  her  to  participate  in  the  succession,  she  might  be 
confirmed  in  virtue  of  the  interest  so  given  her.  The  Court,  with- 
out recognizing  the  mother's  claim  to  be  considered  one  of  th^next 
of  kin,  in  the  "  technical  sense  of  the  term,"  held  that  she  might  be 
confirmed  qtia  mother,  the  recent  statute,  by  rendering  her  a  bene- 
ficiary, having  done  away  with  the  only  ground  upon  which  she 
could  not  be  confirmed. 

The  case  of  Glass  v.  LaitgUin  (November  9,  1876,  14  S.  L.  R* 
64)  raised  a  somewhat  important  point  of  jurisdiction,  upon  which, 
however,  the  Inner  House  did  not  give  judgment  It  was  a 
suspension  of  a  decree  obtained  in  the  Small  Debt  Court  of  Glasgow 
in  February  last,  under  the  following  circumstances: — The  suspender. 
Glass,  had  more  than  a  year  before  succeeded  in  an  action  in  that 
Court  against  the  present  respondent  Laughlin.  The  latter  appealed 
to  the  Circuit,  and  after  the  appeal  had  more  than  once  been  remit- 
ted for  enquiry,  it  was  finally  disposed  of  in  his  favour  last  Christ- 
mas by  Lord  Young,  who,  however,  remitted  to  the  Sheriff  Court 
auditor  to  tax  the  expenses  incurred,  and  to  the  Sheriff  to  decern 
for  them  when  taxed.  The  Sheriff  accordingly,  in  obedience  to  this 
remit,  did  decern,  and  it  was  his  decree  which  Glass  now  sought  to 
have  suspended,  upon  the  ground  that  Lord  Young  had  exceeded 
his  powers  in  thus  remitting  to  the  Sheriff.  Lord  Young  was  again 
called  upon  to  dispose  of  the  matter  as  a  Judge  of  the  Court  of 
Session,  and  he  held  that  that  Court  could  have  no  jurisdiction, 
seeing  that  the  decree  in  question  proceeded  upon  a  remit  from  a 
superior  if  not  Supreme  Court,  which  must  be  assumed  to  have 
acted  within  its  own  jurisdiction.  When  the  case  came  before  the 
Inner  House  the  Judges  did  not  throw  it  out  upon  this  point  of 
jurisdiction,  as  to  which  they  gave  no  decided  opinion,  but  dealing 
with  Lord  Young  s  interlocutor  on  circuit,  as  if  they  had  the  power 
to  review  it,  they  approved  of  what  his  Lordship  had  done  as  not 
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being  in  excess  of  the  power  which  all  Courts  of  review  possess. 
We  humbly  think  that  the  Judges  might  have  dealt  with  the 
question  of  jurisdiction,  and  refused  to  consider  Lord  Young's 
proceedings  at  all  If  the  decree  sought  to  be  suspended  was  to 
be  viewed  as  an  ordinary  one  pronounced  in  the  Small  Debt  Court, 
then  by  the  30th  section  of  the  Act  the  Court  of  Session  could  not 
review  it.  If,  on  the  other  hand,  the  SherifiF  in  pronouncing  the 
decree  was  acting  in  a  special  capacity  as  the  delegate  of  the 
Circuit  Judge,  the  Court  of  Seseion  was  equally  excluded.  It  may 
be  observed,  too,  that  as  the  amount  of  expenses  was  not  disputed^  this 
suspension  must  have  been  brought  solely  for  the  purpose  of 
settling  points  of  law. 


dtorreBpffttbtnce, 


CLOSED    DOORS. 

{To  ih$  Editor  of  (he  Journal  of  Jurisprudence.) 

Sir, — ^In  his  "Rationale  of  Judicial  Evidence"  (bk.  ii.  c.  10),Bentham 
points  out  that  there  are  certain  exceptions  to  the  principle  that  all 
judicial  proceedings  should  take  place  in  public.  One  of  these  he 
states  to  be  the  **  prevention  of  needless  violation  to  the  reputation 
of  individuals  and  the  peace  of  families.  In  cases  in  which  punish- 
ment for  the  benefit  of  the  public  and  for  the  sake  of  example  is 
out  of  the  question,  the  subject  of  the  contest  being  some  matter  of 
private  right,  supposing  it  sufficiently  established  that  either  party 
was  desirous  of  substituting  the  private  to  the  public  mode,  and  the 
other  not  averse  to  it,  it  might,  generally  speaking,  be  of  use  that 
(unless  for  special  cause  to  be  assigned  by  himself)  the  Judge  should, 
on  the  petition  of  either  party,  substitute  to  the  ordinary  or  public 
the  private  mode."  The  possible  objections  to  such  an  exceptional 
system  he  enumerates  as  (1st)  that  one  party  might  be  intimidated 
into  joining  in  the  application  for  privacy ;  (2nd)  that  one  party 
might,  by  false  representations,  be  deceived  into  consenting  to  such 
an  application ;  (3rd)  that  by  privacy  the  use  of  a  Court  of  Justice 
as  a  theatre  of  moral  instruction  will  be  destroyed.  Against  the 
first  and  second  dangers  the  chief  security  lies  in  the  probity  of  the 
Judge,  who  might  have  power  to  order  publication  of  the  minntes 
of  evidence  at  the  expense  of  the  party  who  had  acted  wrongly  in 
the  application.  Or  the  injured  party  might  himself  be  allowed 
to  print  the  evidence  with  the  approbation  or  disapprobation  of  the 
Judge.  To  the  third  objection  it  is  answered  that  the  proposed 
exceptional  system  is  to  proceed  on  consent,  and  this  consent  might 
be  exercised  so  as  to  avoid  proceedings  altogether  or  to  compromise 
them.     The  public  certainly  has  no  vested  interest  in  the  publica- 
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tion  of  the  details  of  any  ease  whatever.  The  public  interest  is  in 
the  fair  administration  of  justice  by  means  of  a  truthful  and  com- 
plete testimony  laid  before  an  impartial  Judge ;  and  this  is  suffi- 
ciently secured  if  the  bulk  of  the  business  of  any  Court  be  transacted 
in  public.  And  where  in  the  opinion  of  the  Judge  there  was  a 
ground  for  private  proceeding,  this  might  go  far  in  many  cases,  as 
in  the  Beconciliation  Offices  of  Denmark,  to  bring  about  a  com- 
promise of  delicate  matters.  All  these  considerations  are  intensified 
by  that  regard  for  decency  which  is  often  violated  in  consistorial 
actions,  especially  since  it  became  possible  to  examine  the  parties. 
Here  it  would  seem  to  be  especiaUy  necessary  to  exclude  women 
and  minors;  an  object  which  in  an  age  of  penny  newspapers  could 
not  be  eflTectually  attained  except  by  making  the  proceedings 
privata  You  cannot  separate  the  right  to  be  present,  to  hear  and 
see,  from  the  right  to  take  notes  and  afterwards  publish  them. 
Privacy  might  be  necessary  only  in  some  parts  of  a  case,  and  not 
in  others ;  and  it  might  be  dangerous  to  determine  once  for  all  and 
without  right  of  appeal  that  the  whole  proceedings  in  a  suit  were 
perpetually  or  indefinitely  to  remain  private.  These,  however,  are 
points  for  practical  adjustment  About  the  principles  laid  down 
by  Bentham  I  do  not  suppose  that  any  serious-minded  person  can 
have  much  doubt.  But  the  long  duration  of  a  recent  divorce  case, 
Fairman  v.  Favrman  and  Sinclair,  and  the  minute  examination  of 
the  three  principal  actors,  and  of  some  of  those  who  were  nearest 
and  dearest  to  them;  and  the  great  popularity  of  this  case  which  for 
a  week  filled  the  Court  passages  with  a  crowd  of  young  and  old  of 
both  sexes,  and  supplied  the  local  journals  with  two  columns  a  day 
of  the  dreariest  scandal ;  all  these  facts  tempt  me  to  put  the 
question,  How  far  in  practice  the  principles  of  Bentham  have  been 
carried  out?  Let  us  look  first  at  two  neighbouring  countries. 
Under  the  Code  Napoleon,  the  provisions  of  which  on  this  subject 
were  substantially  re-enacted  under  the  Second  Empire,  the  deposi- 
tions of  witnesses  in  all  suits  for  divorce  were  to  be  received  with 
dosed  doors  (in  the  old  legal  French,  a  huis  clos).  Not  only  so,  but 
down  to  a  certain  stage  the  pleadings  also  took  place  in  private ; 
and  on  a  certain  day  before  making  up  a  record,  it  was  the 
duty  of  the  Judge  to  address  to  the  parties  such  remarks  and 
representations  as  might  bring  about  a  reconciliation.  The  object 
of  this  arrangement  M.  Boulay  states  to  be  twofold :  (1st)  to  save 
the  nation  from  the  contaminating  example  of  domestic  immorali- 
ties ;  (2nd)  to  save  the  parties,  their  relatives  and  friends,  from 
unnecessary  humiliation  and  exposure,  the  dread  of  which  might 
destroy  the  remedy  of  divorce  even  in  cases  of  the  greatest  hard- 
ship. The  judgment,  however,  was  always  pronounced  in  public. 
As  regards  England,  the  able  and  enlightened  President  of  the 
Probate  and  Divorce  Division  (Sir  James  Hannen)  is  in  this  un- 
fortunate positioa  Under  the  22nd  section  of  the  Divorce  Act 
1857,  the  new  Court  is  directed  to  give  effect,  as  far  as  possible,  to 
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the  principles  and  practice  of  the  old  Ecclesiastical  Courts.  These 
Courts  undoubtedly  had  a  practice  in  suits  for  nullity  of  marriage, 
and  indeed,  wherever  public  decency  and  morality  required,  of 
ordering  what  was  called  a  "hearing  in  camera"  viz.,  in  the 
Judge's  Chamber.  In  fact,  an  old  writer,  Oughton,  in  a  treatise  on 
the  practice  of  these  Courts,  maintained  that  all  witnesses  should 
be  examined  in  private,  but  on  the  erroneous  grounds  that  publicity 
gave  opportunities  for  confederation  among  witnesses,  and  facilities 
for  false  witnesses  escaping  detection,  while  it  exposed  truthful 
witnesses  to  the  resentment  of  parties.  And  to  this  practice  Sir 
James  Hannen  has  lately  {A.  v.  A.  L,  R,  1  P.  &  D.  230)  announced 
his  intention  to  adhere : — "  I  think  primd  facie  it  appears  from 
the  affidavits  before  me,  that  it  is  highly  probable  that  the  facts  in 
this  suit"  (one  for  restitution  of  conjugal  rights,  to  which  the 
defence  was  cruelty,  consisting  in  the  sending  of  a  letter  which 
charged  the  respondent  with  unnatural  practices)  **  ought  not  to  be 
investigated  in  public.  I  shall  therefore  order  that  the  enquiry 
shall  commence  with  closed  doors,  but  if  it  turns  out  that  the 
circumstances  are  not  offensive  to  public  decency,  I  shall  order 
them  to  be  opened."  But  then  the  46th  section  of  the  same  Act 
directs  generally  that  in  all  proceedings  witnesses  are  to  be  examined 
orally  in  open  Court ;  and,  as  regards  the  neio  jui'isdiction  of  divorce 
a  vinculoy  there  is  of  course  no  prior  ecclesiastical  practice  to  con- 
trol the  operation  of  the  general  rule.  And  it  seems  to  be  held 
that  a  power  to  preserve  public  decency  is  not  inherent  in  the 
noble  office  of  a  Judge,  because  the  public  interest  in  publicity  is 
80  strong.  But  as  precisely  similar  classes  of  facts  have  often  to  be 
investigated  in  suits  for  divorce  a  vinculo  to  those  in  suits  for  nullity 
and  judicial  separation  (the  new  name  for  a  branch  of  the  oli 
jurisdiction),  we  may  say  that  the  principle  of  the  English  law 
coincides  to  some  extent  with  that  of  the  French.  No  doubt 
"  decency  "  is  a  word  of  vague  connotation,  but  the  instincts  of  an 
English  Judge  are  probably  as  reliable  as  the  letter  of  a  French 
Code.  Turning  now  to  Scotland,  I  confess  I  do  not  know  whether 
the  Consistorial  Courts  had  any  distinct  practice  on  the  subject. 
Perhaps  Mr.  Eraser  could  enlighten  our  darkness.  There  is  certainly 
nothing  in  the  Acts  transferring  consistorial  jurisdiction  to  the 
Court  of  Session.  What  of  the  Court  of  Session  itself  ?  Under 
the  Act  of  Sederunt  of  1532  the  Court  sat  "  with  closed  doors,  none 
being  admitted  but  parties  and  their  procurators"  (Historical  Sketch, 
anU  vol.  xvi.  p.  237).  This  was  the  Continental  system  so  much 
denounced  by  Bentham,  and  no  one  regrets  that  it  was  demolished 
for  ever  by  the  Act  1693,  cap.  26,  "  anent  the  Lords  of  Session, 
their  advising  with  open  doors."  That  Act,  on  the  preamble  that 
"  the  advising  of  causes  with  open  door^  is  usual  in  the  Sovereign 
Judicatures  of  other  nations,  and  that  the  like  practice  here  will 
be  of  advantage  to  the  lieges,"  goes  on  to  enact  that  ''all  bUls, 
reports,  debates,  probations,  and  others  relating  to  processes  shall 
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be  consideTed,  reasoned,  advised,  and  voted  by  the  Lords  of  Session 
tpith  open  doors;  where  parties,  procurators,  and  all  others,  are 
hereby  allowed  to  be  present,  as  they  used  to  be  formerly  in  time 
of  debates,  but  with  this  restriction,  that  in  some  special  eases  the 
said  Lords  shall  be  allowed  to  cause  remove  all  persons,  except  the 
parties  and  their  procurators."  A  subsequent  Act  of  the  same  year 
(cap.  27)  makes  a  similar  provision  as  regards  the  advising  of 
criminal  processes  with  open  doors,  but  adds  that  "  in  cases  of  rape, 
adultery,  aud  the  like,  the  Commissioners  may  continue  their 
former  use  and  custom  by  causing  remove  all  persons  except  parties 
and  procurators  at  the  leading  of  the  probation  as  they  shall  see 
cause."  I  am  not  going  to  construct  any  argument  on  the  terms 
of  these  Acts,  but  I  beg  to  remind  your  readers  that  at  any  rate 
from  1830  to  1861,  while  proof  in  consistorial  causes  was  taken  by 
the  Sheriffs-Depute  under  Commission,  it  was  the  universal 
practice  that  the  evidence  should  be  led  in  private.  The  shame 
and  the  misery  of  the  present  procedure  were  introduced  by  the 
13th  section  of  the  Conjugal  Bights  Amendment  Act  1861,  which 
appointed  the  proof  in  consistorial  actions  to  be  led  before  the  Lord 
Ordinary  in  the  cause.  This  was  a  necessary  reform  ;  but  did  it  of 
necessity  imply  that  the  proceeding  was  to  become  public  ?  No 
doubt,  under  the  Act  of  1693,  if  it  applies  to  transferred  jurisdic- 
tion, cases  generally  are  to  be  considered  reasoned  and  advised  in 
public.  It  is  not  clear  that  this  applies  to  the  leading  of  evidence ; 
it  rather  assumes  the  evidence  taken.  But  suppose  it  does ;  there 
is  a  discretionary  power  given  by  the  same  Act  to  the  Court  to 
exclude  the  public  in  certain  cases ;  and  we  believe  there  is  at  least 
a  trace  of  this  power  having  been  exercised  in  cases  of  family  dis- 
pute. 

But  suppose  the  Act  contained  no  such  power,  or  that  the  Act 
did  not  apply  to  transferred  jurisdiction,  we  have  an  existing 
practice  from  1830  to  1861 ;  and  the  Conjugal  Bights  Amendment 
Act  gives  the  Court  of  Session  a  power  to  make  such  orders  and 
regulations  as  to  forms  of  process  as  are  necessary  for  carrying  the 
Act  into  execution.  It  may  no  doubt  be  said  that  a  Commissioner 
is  not  a  Judge,  and  that  it  is  when  the  evidence  is  brought  into  a 
regular  Court  of  Justice  (viz.,  the  Court  of  the  Lord  Ordinary)  that 
the  right  of  the  public  to  be  admitted  arises.  I  say,  on  the  other 
hand,  that  neither  under  the  Act  1693,  nor  at  common  law,  has  the 
public  any  such  right  where  the  public  interest  requires  that  the 
public  should  be  excluded.  Surely  no  one  has  an  interest,  unless 
it  be  the  legal  student,  to  hear  the  details  of  a  modern  sensational 
divorce  case.  The  publication  of  such  details  is  not  only  offensive 
to  decent  people,  but  it  tends  very  much  to  increase  the  class  of 
indecent  people,  which  is  already  large  enough.  The  parties  them- 
selves, unless  they  are  shameless  and  vindictive,  must  wish  for 
privacy ;  and  any  abnormal  desire  they  may  have  on  the  subject 
ought  not  to  be  allowed  to  conflict  with  the  public  interest    If  the 
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Bench  is  too  weak  to  deal  with  this  matter,  let  it  be  regulated  by 
Statute  soon.  There  has  recently  been  a  large  increase  in  the 
number  of  divorce  cases,  chiefly  from  the  poorer  classes.  Whether 
that  is  matter  for  regret,  or  not,  I  do  not  say.  Divorce  ought 
certainly  to  be  cheap ;  but  is  it  indispensable  to  public  justice  that 
it  should  be  nasty  ?  I  am  convinced  that  the  dignity  neither  of  the 
Court  nor  of  the  country  is  consulted  by  this  modern  practice  of 
collecting  a  crowd  to  grin  over  fallen  honour,  or  complacently  listen 
to  the  story  of  domestic  discord.— I  am,  etc. 

"Get  up  and  bar  the  door." 


^ebitbiis. 


Treatise  on  Husband  and  Wife  according  to  the  Law  of  Scotland. 
By  Patrick  Fraser,  LL.D.,  Advocate.  Second  Edition. 
VoL  L    Edinburgh :  T.  &  T.  Clark. 

It  is  now  thirty  years  ago  since  Mr.  Fraser  raised  himself  to 
the  first  rank  of  writers  upon  the  law  of  Scotland  by  the  publication 
of  his  ti*eatise  on  the  "  Domestic  Relations."  The  plan  of  the  work 
was  well  conceived  and  excellently  carried  out.  Twenty  years 
later  he  republished  the  portion  of  it  which  deals  with  the  relation- 
ship of  father  and  child.  That  was  followed  four  years  ago  by  the 
**  Master  and  Servant."  And  now  we  welcome  an  instalment  of 
what  formed  the  first  portion  of  the  original  volumes,  and  on  which 
we  imagine  the  learned  author  has  bestowed  peculiar  labour.  He, 
indeed,  tells  us  in  the  preface  that  he  has  found  it  necessary  not  so 
much  to  re-edit  the  first  edition  as  to  write  a  new  treatise,  and  that 
the  changes  and  additions  to  the  law  since  the  first  edition  was 
published  have  rendered  it  necessary  to  re-cast  the  whole  work. 
We  call  to  mind  that  since  1846  two  Koyal  Commissions  have 
reported  upon  the  marriage  laws,  and  such  cases  have  been  decided 
as  the  Yelverton,  the  Breadalbane,  and  the  Stuart,  with  many  others. 
The  present  volume  contains,  in  the  first  place,  an  admirable  in- 
troduction to  the  subject,  stating  from  the  author's  point  of  view 
the  sources  of  our  consistorial  law,  together  with  a  sketch  of  its 
history,  and  however  they  may  differ  from  the  views  which  he 
expresses,  all  will  admit  the  able  and  interesting  style  in  which 
this  is  done.  Part  First  treats  of  the  constitution  of  marriage — of 
the  impediments  to  it,  of  its  legal  character,  the  different  ways  by 
which  the  contract  may  be  entered  into,  and  the  nature  and 
qualities  of  matrimonial  consent.  Part  Second  deals  with  the  effect 
of  marriage  on  the.  persons  and  property  of  the  spouses,  the  con- 
tracts, delicts  of,  and  the  actions  by  and  against  married  women, 
and  the  husband's  rights  and  liabilities ;  while  in  Part  Third  we  find 
an  exposition  of  the  rights  and  obligations  of  the  spouses  inter  m 
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Such  is  a  mere  glance  at  the  contents  of  this  first  volume,  which 
extends  to  very  considerably  over  800  pages.  The  very  richness  of 
detail  may  perchance  hamper  the  hasty  lawyer  in  his  hunt  after 
some  point  of  practice,  but  to  the  student  this  book  cannot  fail  to 
afford  delight.  Here  are  no  mere  dry  principles  separated  from 
their  illustrations,  no  mere  essence  extracted  out  of  the  author's 
immense  research.  Knowing  that  his  subject  to  a  great  extent  rests 
upon  authorities  difficult  of  access,  he  has  felt  justified  in  giving 
the  results  of  his  own  studies  in  great  detail.  And  few  indeed  will 
regret  that  he  has  done  so.  The  branch  of  law  with  which  he  deals 
is  not  only  the  most  important,  but  the  most  interesting  and 
popular.  The  cases  which  illustrate  it  form  what  may  be  called 
the  romance  of  the  Forum,  and  could  afford  groundwork  for  endless 
sensational  novels.  It  was  but  recently  indeed  that  an  eminent 
English  novelist  found  material  for  his  tale  in  the  mysteries  of  our 
Scotch  marriage  law,  and  if  that  gentleman  takes  the  trouble  to 
read  the  present  work,  he  will  probably  come  to  the  conclusion  that 
the  whole  subject  is  involved  in  even  deeper  mystery  than  he  had 
imagined.  Mr.  Fraser,  in  his  views  of  the  constitution  of  marriage, 
takes  up  what  is  at  this  time  of  day  a  somewhat  peculiar  position ; 
he  repudiates  what  our  institutional  writers  have  laid  down,  and 
our  Judges  have  enforced  by  their  decisions,  or  less  directly 
supported  by  their  dicta,  ^med  with  the  musty  and  long- 
overlooked  records  of  the  Consistorial  Court,  he  fears  not  to 
encounter  such  giants  as  Stair  and  Erskine,  and  to  advance  his 
criticism  against  a  Judge  like  StowelL  Much  evil,  he  thinks,  has 
already  been  done,  but  he  seeks  to  prevent  that  evil  from  spreading. 
To  a  certain  extent  the  law  is  settled,  and  past  remedy.  On 
the  points,  however,  which  are  still  matters  of  controversy  he  hopes 
to  be  of  some  practical  use. 

To  gain  some  idea  of  Mr.  Fraser's  views  upon  the  subject  one 
need  only  read  the  introduction.  But  along  with  it  we  should 
recommend,  to  those  who  may  not  have  an  opportunity  of  studying 
the  whole  book,  a  perusal  of  the  chapters  upon  the  formation  of  the 
law  of  marriage.  A  considerable  portion  of  the  Introduction  is 
devoted  to  controverting  the  opinion  of  Lord  Stowell,  regarding 
the  foundations  of  Scotch  consistorial  law.  But  after  aU,  it  may  be 
asked  whether  the  difference  between  their  respective  views  is 
great  ?  For  while  Lord  Stowell  did  not  go  further  than  suggest  as  a 
fair  presumption  that  the  law  of  Scotland  followed  the  Canon  law 
where  it  was  not  proved  to  have  receded  from  it,  Mr.  Fraser, 
while  directing  us  to  go  for  our  consistorial  law  to  the  Scotch 
Provincial  Councils,  has  to  admit  that  /ailing  auOurrUy  there 
reference  may  be  made  to  the  Canon  law. 

A  difference,  much  wider  and  more  important,  exists  between  Mr. 
Fraser  and  the  supporters  of  another  theory  of  Scotch  marriage  law. 
There  are  those  who  look  with  indifference  upon  the  whole 
xnedi»val  qrstem,  whether  brought  direct  from  Borne,  or  manu- 
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fiwtured  by  our  own  Councils.  For  the  contract  of  marriage  they 
claim  a  greater  antiquity  than  papal  rescripts  can  confer  upon  it, 
and  in  their  opinion  the  law  relating  to  it  has  not  lost  its  primitive 
simplicity.  "  The  first  obligations  God  put  upon  man  towards  man," 
says  Lord  Stair,  "  were  the  conjugal  obligations,  which  arose  from 
the  constitution  of  marriage  before  the  Fall,'*  and  again:  "  The  public 
solemnity  is  a  matter  of  order  justly  introduced  by  positive  law  for 
the  certainty  of  so  important  a  contract,  but  not  essential  to 
marriage."  But  according  to  Mr.  Fraser,  on  the  other  hand,  the  public 
solemnity  is,  or  should  be,  the  essential  thing.  In  his  opinion  the 
doctrine  in  Dalrymple's  case,  to  the  effect  that  consent  de  prcRsenti 
constitutes  in  itself  marriage,  was  wrong,  and  that  of  the  Queen  v. 
MiUis  (which  decided  that  a  ceremony  not  in  facie  ecclesice  was  no 
marriage)  was  right.  He  cannot  of  course  maintain  that  a  contract 
de  prcesenti  is  not  now  a  valid  marriage  in  Scotland.  But  he 
submits  that  it  was  not  always  so,  nor  does  he  even  concede  to  the 
present  state  of  the  law  any  great  antiquity.  The  modem  doctrine 
received  the  stamp  of  authority  in  the  decisions  of  Dalrymple  and 
M'Adam. 

As  regards  the  evidence  brought  forward  in  support  of  his 
theory  by  Mr.  Fraser,  we  attach  the  most  importance  to  that  taken 
from  the  period  after  the  Eeformation.  Mr.  Fraser  has  perhaps  not 
attached  sufficient  importance  to  the  great  change  which  that  event 
must  have  brought  about  in  our  laws  and  institutions.  He  admits 
the  overturn  of  all  the  liomish  Consistorial  Courts,  and  the  general 
repeal  of  all  laws  contrary  to  the  new  religion.  But  because 
he  finds  no  new  code  he  looks  upon  the  sources  of  our  consistorial 
law  as  unchanged.  Now  that  consistorial  law,  whether  it  was 
of  home  or  foreign  manufacture,  certainly  breathed  the  spirit  of 
popes  and  councils,  and  savoured  of  the  past  state  of  things.  It 
could  hardly  be  quoted  without  giving  offence  to  the  Protestant,  filled 
as  he  then  was  with  the  fervour  of  a  new  faith.  Marriage  was  a  con- 
tract too  closely  connected  with  religious  beliefs  to  remain  unaffected 
by  what  had  taken  place,  as  if  it  had  been  an  institution  of 
mercantile  or  feudal  law.  We  know  that  one  great  blow  was  struck 
at  the  ancient  doctrine  of  marriage  by  the  speedy  introduction 
of  divorce  a  vinculo.  May  the  whole  Canon  law  not  have  been 
dealt  with  as  contrary  to  the  new  religion  ?  Nothing  was  more 
striking  in  the  new  way  of  thinking  which  the  Eeformation  in- 
troduced than  the  readiness  with  which  men  rushed  to  the  Scriptures, 
and  in  particular  to  the  Old  Testament,  for  their  authority  in  adl  im- 
portant matters.  We  know  how  our  criminal  law  is,  as  regards  various 
crimes,  directly  based  upon  the  Levitical.  To  that  law  also  we,  no 
doubt,  owe  our  liberty  of  divorce.  Now,  it  would  be  difficult  to 
show  from  the  Scriptures  that  marriage  was  a  contract  depending 
for  its  validity  upon  the  sacerdotal  blessing,  or  indeed  any  particular 
ceremony.  The  conjugal  obligation,  to  take  the  illustration  of  Lord 
Stair,  could  bardly  have  been  entered  upon  by  Adam  and  Eve 
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under  the  superintendence  of  a  priest.  The  change  from  the  Canon 
to  the  Levitical  law  would  sufficiently  account  for  an  entire  revolu- 
tion in  the  theory  of  marriage,  and  for  that  contented  state  of 
ignorance  concerning  the  former  legal  system  which  appears  to 
characterize  our  institutional  writers.  But,  on  the  other  hand,  Mr. 
Fraser  undertakes  to  establish  by  evidence  that  our  consistorial  law 
really  remained  unchanged  by  the  Eeformation.  In  the  first  place, 
the  reformed  clergy  assumed  the  same  power  in  dealing  with  con- 
sistorial matters  as  had  been  exercised  by  those  whom  they  had 
superseded.  "The  Consistorial  Courts  of  the  Archbishops  being 
closed,  the  Eirk  Sessions  in  various  parts  of  the  country  constituted 
themselves  into  Consistorial  Courts,  more  particularly  those  of  Edin- 
burgh, Glasgow,  and  St  Andrews."  It  does  not,  however,  follow 
that  they  administered  the  same  law,  and  indeed  we  learn  from  Mr. 
Fraser  that  the  Consistorial  Court  of  St.  Andrews  refused  to 
recognize  the  validity  of  a  sentence  of  divorce  pronounced  by  a 
Boman  official,  because  it  had  been  delivered  "  long  after  the  said 
city  was  reformed  by  sincere  preaching  and  hearing  of  God's  true 
Word;  adl  public  idolatry,  papistry  and  papistical  jurisdiction 
abolished  furth  the  same."  The  cases,  however,  reported  at  pages 
264-7  are  of  importance,  as  supporting  Mr.  Fraser*s  opinion,  that 
after  the  Eeformation  mere  spousalia  were  not  held  sufficient  to 
constitute  marriage.  These  cases  (assuming  that  the  records  of  the 
Consistorial  Courts  fairly  represent  them)  certainly  do  afiford 
instances  of  the  contract  of  marriage  being  subjected  to  stricter 
rules  than  in  more  modern  practice  we  find  to  be  the  case. 
Declarations  in  presence  of  witnesses,  promises  followed  by  copula, 
only  placed  the  parties  under  an  obligation  "to  compleit  and 
solemnizat  ye  band  of  matrimony."  After  all,  the  question  is  not  of 
any  great  importance.  Mr.  Fraser  cannot  alter  the  law  which 
rightly  or  wrongly  has  been  now  given  effect  to. 

Turning  to  another  subject,  we  find  that  Mr.  Fraser  has 
bestowed  much  ability  and  great  research  in  showing  that 
the  eammunio  Jxmorum  is  in  our  law  a  mere  misleading  phrase. 
The  thirty  pages  which  he  devotes  to  this  are,  like  the  rest 
of  the  book,  well  deserving  of  study,  but  it  can  hardly  be 
said  that  the  use  of  this  term,  with  which  Mr.  Fraser  finds 
so  much  fault,  has  been  the  source  of  any  great  evil  in 
practice.  The  writers  who  have  made  use  of  it  have  at  the  same 
time  so  explained  the  relative  position  of  the  spouses,  that  any  idea 
of  a  partnership  which  the  expression  communio  bonorum  might 
suggest  is  at  once  dispelled,  and  every  student  makes  an  early 
acquaintance  with  the  mysteries  of  the  jtis  mariti.  The  incon- 
sistencies of  Stair  and  Erskine  in  this  respect  are  pointed  out  by 
Mr.  Fraser.  Mr.  Bell,  in  his  "  Principles  "  (1546),  under  the  head 
of  ^^  communio  bonorum  or  common  stock,"  informs  us  that  the 
movable  property  of  the  parties  is  ipso  jure  assigned  to  the 
husband  as  a  fund  to  be  under  his  uncontrolled  power  during 
the  znarriage.    Mr.  Montgomerie  Bell,  in  his  lectures  upon  con- 
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veyancing,  states  that  a  *'  communion  of  goods  arises  by  the  marriage 
in  which  the  husband  and  wife  and  their  children^  if  any,  are 
jointly  interested."  Other  examples  might  be  quoted.  Some 
doubt  does  appear  however  to  have  arisen  where  the  marriage  has 
lieen  dissolved  by  divorce,  and  an  unsuccessful  attempt  was  recently 
made,  in  such  a  case,  to  recover  one-half  of  the  so-called  goods  in 
communion  upon  the  plea  of  this  supposed  partnership.  Lord 
Kinloch  upon  that  occasion  repudiated  the  idea  of  the  cammunio 
very  strongly,  and  observed  that  "  to  call  any  part  of  the  effects  the 
wife's  own,  during  the  subsistence  of  the  marriage,  is  a  legal 
solecism." 

We  find  our  author  advocating  legal  reforms.  The  following 
is  his  opinion  upon  the  vexed  question  of  the  deceased  wife's 
sister: — 

*'  It  is  quite  evident  that  the  law  upon  such  a  subject  must  undergo  some 
material  alterations.  It  cannot  be  allowed  that  a  subject  of  the  Queen,  who  is 
lawfully  married  in  the  colony  to  which  he  belongs,  should  be  held  on  his 
arrival  in  Scotland  to  be  living  in  incestuous  concubinage  with  the  woman 
whom  the  law  of  his  domicile  regards  as  his  wife,  and  that  his  children  should 
be  treated  in  Scotland  as  incestuous  bastards,  incapable  of  inheriting.  This 
is  the  necessary  result  of  the  state  of  the  law  of  Scotland  at  the  present  time. 
According  to  that  law  the  parties  to  such  a  marriage  are  criminally  punishable  ; 
and  the  connection  being  thus  contrary  to  the  policy  of  this  nation,  a  Scottish 
Court  of  law  could  not  recognize  as  valid  a  marriage  entered  into  under  the 
sanction  of  a  legislative  enactment  consented  to  by  the  Queen..  So  startling  a 
result  as  this  compels  attention,  and  must  necessarily  lead  to  some  modification 
of  the  prohibition.'' 

Again,  in  an  excellent  specimen  of  pleading  given  as  a  note  to 
his  chapter  upon  adultery  as  a  bar  to  the  marriage  of  the  guilty 
persons,  he  urges  that  the  Act  1600,  c.  20,  which  created  that  bar 
should  be  repealed.  Assuming  such  marriages  to  be  desirable,  we 
greatly  doubt  whether  its  existence  in  the  statute-book  really  acts 
as  a  check  upon  them.  The  statute  has  been  so  much  forgotten 
that  more  than  one  eminent  writer  has  held  it  to  be  in  desuetude. 
Its  violation  might  bring  down  Cliurch  censures,  but  the  only  class 
who  could  violate  it  care  little  for  these. 

While  we  have  thus  brought  under  the  notice  of  our  readers  one 
or  two  points  of  special  interest  in  Mr.  Eraser's  treatise,  we  can  only 
direct  them  to  go  for  themselves  to  the  mine  of  wealth  which  this 
truly  great  work  presents.  It  is  a  rare  contribution  to  our  legal 
literature,  and  one  which  satisfies  us  that  the  Scottish  lawyer  can 
still  use  his  pen  with  all  the  ability  of  former  days. 

The  Law  of  Process  under  the  Sheriff  Courts  (Scotland)  Act  1876. 
By  John  Dove  Wilson,  Advocate.  Edinburgh:  Bell  and 
Bradfute.     1876. 

Thk  Sheriff  Court  Act  of  1876,  passed,  as  Mr.  Wilson  justly  remarks, 
'*  somewhat  unexpectedly  and  somewhat  rapidly  in  the  end,"  had 
the  effect  of  at  once  rendering  his  very  recent  publication  (or 
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at  least  certain  chapters  of  it)  somewhat  out  of  date.  The 
numerous  practitioners  who  have  obtained  that  work,  and  found  by 
experience  its  value,  will  welcome  the  publication  of  the  present 
little  treatise,  in  which  Mr.  Wilson,  in  a  manner  worthy  of  his 
previous  achievements,  has  digested  the  new  Act,  and  presented  it  in 
a  practical  form.  He  is  so  well  known  to  the  leged  public  as  a 
writer  upon  Court  practice  that  he  is  in  need  of  no  recommendation 
from  us. 

Like  many  others  who  interest  themselves  in  the  Sheriff  Courts, 
Mr.  Wilson  views  the  new  Act  with  no  great  favour.  "  I  could 
have  wished,"  he  says,  **that  it  had  either  done  more,  or  left 
matters  alone  for  the  present"  The  hopes  of  many  had  been 
raised  by  the  prospect  held  out  to  them  of  an  extension  of  SherifiT 
Court  jurisdiction,  and  they  naturally  viewed  with  dismay  the 
mutilation  which  the  Bill  underwent  in  the  process  of  becoming  a 
statute.  They  are  well  aware  that  the  chances  of  speedily  obtain- 
ing what  they  wish  are  not  increased  by  the  passing  of  this  Act, 
as  in  the  present  state  of  Scotch  Parliamentary  business  it  is 
unlikely  that  Sheriff  Courts  will  again  occupy  the  attention  of  the 
Legislature  for  some  years  to  come.  Of  course,  the  expediency  of 
passing  such  an  Act  as  the  present  depends  entirely  upon  the 
urgency  for  reform  in  the  Sheriff  Court  procedure.  As  to  that 
matter  there  seems  to  be  a  difference  of  opinion.  Mr.  Wilson  is 
apparently  one  of  those  who  was  contented  to  continue  under  the 
late  system,  until  a  comprehensive  measure  could  be  passed. 
"  Smaller  reforms,"  he  thinks, ''  such  as  the  Act  has  made,  might 
have  stood  over  until  the  jurisdiction  could  have  been  dealt  with  at 
the  same  time." 

But  the  extension  of  jurisdiction  which  this  Act  had  it  passed  in 
its  integrity  would  have  caused,  does  not  meet  with  his  approval 
He  has,  indeed,  devoted  several  pages  of  the  first  chapter  to  a  con- 
sideration of  the  extension  proposed.  We  recommend  his  remarks 
to  the  consideration  of  all  interested,  lest  the  subject  should  again 
come  to  the  front  He  objects  to  the  extension,  both  because  it 
dealt  only  with  heritage,  and  because  the  jurisdiction  was  only 
of  consent  and  limited  in  amount.  He  supports  his  objections  with 
considerable  force,  but  briefly,  as  of  course  the  object  of  the  present 
treatise  is  not  to  criticise  the  discarded  draft  of  a  BiU.  The 
appendix  contains,  in  addition  to  the  text  of  the  Sheriff  Court  Act, 
the  jurisdiction  clauses  of  the  statute  relating  to  County  Courts,  the 
Small  Testate  Estates  Act  1876,  as  well  as  the  Act  of  Sederunt 
under  the  Employers*  and  Workmen's  Act 

Manual  of  Police  Law  and  Practice^  comprising  an  Analysis  of  the 
General  Police  and  Improvement  (Scotland)  Act  1862,  with 
Notes  of  Decided  Cases  and  Relative  Statutes,  &c.  By  James 
Ikons,  M.A.,  S.S.C.    Eevised  by  E.  Erskine  Hakper,  Advocate. 

This  is  a  useful  work,  and  its  execution  leflects  considerable  credit 
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on  Mr.  Irons.  It  has  necessarily  involved  a  great  amount  of  some- 
what irksome  labour,  which,  however,  has  not  been  thrown  away ; 
for  the  analyses  of  the  several  Acts  included  within  the  scope  of  the 
"  Manual  *'  have  been  made  with  a  care  which  renders  the  book 
specially  useful  to  those  who  have  to  administer  justice  in  the 
Burgh  Courts.  The  jurisdiction  which  the  magistrates  of  burghs 
possess  touches  the  community  in  so  many  different  points,  that 
any  aid  to  the  due  exercise  of  the  important  functions  entrusted  to 
them  ought  to  be  well  received.  The  General  Police  and  Improve- 
ment (Scotland)  Act,  1862,  has  been  carefully  paraphrased,  and  the 
meaning  of  the  clauses — 449  in  number — has  been  rendered  more 
intelligible  by  various  illustrations  and  references  to  decided  cases. 
It  may  perhaps  be  doubted  whether  a  more  satisfactory  plan 
would  not  have  been  to  have  merely  annotated  the  Act,  and  so  to 
have  avoided  the  risk  of  the  analysis  being  taken  in  place  of  the 
authoritative  words  of  the  statuta  However  carefully  such  a  work 
be  executed,  there  must  be  mistakes  in  rendering  the  meaning  of 
the  clauses,  and  these  may  sometimes  prove  serious.  The  only  one, 
which  80  far  as  we  have  observed  is  a  comparatively  trifling  one,  but 
which  still  illustrates  the  danger  above  alluded  to,  is  at  page  24,  where 
it  is  said  that  "co-partnerships  of  the  yearly  value  of  £4  and  upwards 
as  appearing  in  the  valuation,  so  as  to  afiford  more  than  one  qualifi- 
cation, etc.,"  while  the  Act  expressly  says,  *'  so  as  to  afford  one  or 
more  than  one  qualification."  Besides  the  analysis  of  "  The  Lind- 
say Act,"  a  very  full  account  is  given  of  the  jurisdiction  which 
magistrates  of  royal  and  other  burghs  possess  at  common  law,  as 
well  as  of  the  jurisdiction  conferred  on  them  by  the  numerous 
statutes  which  have  for  their  objects  the  regulation  of  trade,  the 
prevention  of  danger  to  life  and  property,  and  the  improving  the 
condition  of  urban  communities. 

Taking  into  consideration  the  number  of  these  Acts,  as  well  as 
the  amount  of  useful  n^atter  which  Mr.  Irons  has  incorporated  with 
his  explanation  of  the  scope  and  bearing  of  the  leading  Act,  we  are, 
on  the  whole,  not  disposed  to  question  the  propriety  of  the  form 
which  the  work  has  assumed,  though  in  some  views  notes  might 
have  been  preferable.  Indeed,  as  a  book  intended  in  the  main  for 
the  guidance  of  magistrates,  the  form  adopted  presents  the  several 
matters  upon  which  it  is  likely  to  be  consulted  in  a  more  accessible, 
and  certainly  a  more  readable,  manner  than  the  statute  itself  does. 
The  observations  on  the  common  law  are  pertinent  and  generally 
accurate.  Occasionally,  however,  the  author  uses  language  which 
may  be  misleading.  Thus,  in  treating  of  the  responsibility  of  super- 
intendents of  police  at  page  59,  he  says  that  they  are  "  not  liable  in 
damages  unless  they  act  illegally."  This  is  not  accurate.  Gross 
{Quality,  such  as  acting  beyond  the  bounds  of  his  district,  "^wdll  of 
course  render  a  superintendent  liable  in  damages,  but  although  all 
his  proceedings  be  perfectly  legal,  he  will  stiU  be  liable  if  he  have 
acted  maliciously  and  without  probable  cause.  The  cases  quoted 
under  this  heading  refer  to  the  amount  of  protection  given  by  local 
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Acts,  and  not  to  any  general  rule.  It  is  only  fair  to  point  out  that  the 
law  as  regards  the  liability  of  Procurators-Fiscal  is  correctly  stated 
at  page  301,  and  the  same  rule  ought  to  have  been  stated  as  applic- 
able to  superintendents  of  police.  The  law  affecting  public-houses 
is  explained  at  considerable  length,  and  is  illustrated  by  a  lai^e 
number  of  cases  decided  in  England.  This  part  of  the  book  is 
likely  to  be  of  much  use,  in  view  of  the  amount  of  public  attention 
which  is  at  present  being  directed  to  the  repression  of  drunkenness 
in  our  large  towns.  It  is  important  also  to  remember  that  hitherto 
in  Scotland  few  of  the  decisions  of  magistrates  and  justices  of  the 
peace  have  been  reviewed  by  the  Supreme  Court,  but  that  since 
the  passing  of  The  Summary  Prosecutions  Appeals  (Scotland) 
Act,  1875,  which  is  well  summarized  (pages  407-412),  many  ques- 
tions previously  undetermined  in  an  authoritative  way  will  probably 
be  settled  on  appeal.  In  this  view  the  English  decisions  quoted 
have  considerable  importance,  and  it  will  be  well  for  the  local 
magistrates  to  bear  in  mind,  that  though  these  decisions  do  not 
settle  the  law,  they  are  likely  to  be  of  great  weight  with  the  Judges 
of  the  Court  in  determining  any  appeal  which  may  be  taken  in 
terms  of  the  provisions  of  that  Act.  The  index  is  good,  but  might 
have  been  fuller  with  advantage.  In  such  a  work  the  fuller  the 
index  the  more  useful  will  the  book  be. 

Lectures  on  ConveyaTicing,  By  the  late  Alexander  Montgomerie 
Bell,  Writer  to  the  Signet,  Professor  of  Conveyancing  in  the 
University  of  Edinburgh.  Second  Edition.  With  Notes  on 
Eecent  Statutes  and  Decisions.     Edinburgh :  Bell  &  Bradfute. 

The  student  of  conveyancing  has  for  some  years  back  laboured 
under  a  disadvantage.  The  last  edition  of  this  work  was  published 
in  1866,  and  was,  until  the  other  day,  the  most  recent  treatise  upon 
conveyancing.  But  since  1866  there  have  passed  (not  to  speak  of 
others)  two  statutes,  and  which  have  effected  the  most  material 
changes  in  the  law  relating  to  our  land  rights.  The  student  there* 
fore  has  of  late  been  obliged  to  study  the  lectures  of  Menzies  and 
Bell  under  constant  reference  to  such  minor  works  as  the  hand- 
books of  Messrs.  Marshall,  Mowbray,  and  Cowan.  This  created  a 
want  which  must  have  been  much  felt,  and  which  is  now  sup- 
plied by  the  present  new  and  carefully  prepared  edition  of  Bell's 
Lectures.  It  is  quite  unnecessary  for  us  to  say  anything  as  to  the 
merits  of  a  work  which  has  been  before  the  legal  public  for  ten 
years,  and  has  proved  so  generally  acceptable. 

The  plan  adopted  by  the  present  editors  has  been  to  keep  sacred 
(except  in  one  instance)  the  original  text,  and  to  add  new  matter 
in  a  series  of  notes.  We  can  understand  the  delicacy  of  altering 
the  text  of  this  book,  looking  to  the  form  in  which  it  is  given,  but 
we  are  almost  inclined  to  thmk  that  it  would  have  been  better  had 
they  followed  the  plan  adopted  by  other  editors,  and  incorporated 
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the  new  mailer  with  the  text,  distinguishing  the  additions  hj 
means  of  brackets.  What  has  been  rendered  obsolete  might  either 
have  been  omitted  or  greatly  shortened.  A  footnote  is  apt  to  be 
overlooked.  That  the  editors  could  successfully  work  upon  the 
text  is  shown  by  the  lecture  upon  the  Stamp  Laws,  in  which  the 
plan  of  notes  has  been  departed  from. 

But  we  do  not  attach  much  importance  to  this  defect,  if  it  be  a 
defect,  in  the  present  work.  The  fact  remains  that  we  now  have 
the  able  and  clear  statements  of  Professor  Bell,  together  with  all 
the  additions  which  recent  statutes  and  decisions  have  now  ren- 
dered necessary.  To  the  learned  gentlemen  whose  united  labours 
have  produced  this  edition  the  thanks  of  all  conveyancers  are  most 
certainly  due. 


^ht  Month. 


Female  Latoyers  in  Anwrica, — The  ladies  desirous  of  a  pro- 
fessional career  do  not  appear  to  have  overcome  all  obstacles  to  their 
success  even  in  America.  We  quote  the  following  from  the  Albany 
Law  Joumai : — "  The  United  States  Supreme  Court  does  not  as  yet 
recognize  the  right  of  women  to  act  in  a  professional  capacity  before 
it  In  the  case  of  the  application  of  Mrs.  B.  A.  Lock  wood  for 
admission  to  practice,  Chief- Justice  Waite  announced,  on  the  6th 
inst.,  the  decision  of  the  Court  denying  the  application.  He  said 
that  *  by  the  uniform  practice  of  the  Court  from  its  organization  to 
the  present  time,  and  by  a  fair  construction  of  the  rules,  none  but 
men  are  admitted  to  practise  before  it  as  Attorneys  and  counsellors. 
This  is  in  accordance  with  immemorial  usage  in  England  and  the 
law  and  practice  in  all  the  States  until  within  a  recent  period,  and 
the  Court  does  not  feel  called  upon  to  make  a  change  until  such 
change  is  required  by  statute  or  more  extended  practice  in  the 
highest  Courts  of  the  States.'  This,  we  suppose,  settles  the  ques- 
tion for  the  present,  and  the  ladies  who  are  ambitious  for  the 
laurels  of  the  Bar  will  be  compelled  to  limit  their  labours  to 
local  Courts." 

Commenting  upon  this,  our  contemporary  remarks : — "  It  will, 
of  coarse,  to  some  seem  to  be  a  partial  and  unjust  rule  which 
excludes  women  from  practice  at  the  Bar ;  but  valid  reasons  for  the 
rule  unquestionably  exist.  To  those  seeking  admission,  one  view 
only  of  the  matter  is  apt  to  be  taken.  That  one  is  allowed  to  enter 
while  another,  who  is  equally  well  qualified,  both  morally  and 
intellectually,  is  forbidden  to  do  so  on  the  sole  ground  of  sex,  at  first 
thought  seems  wrong.  But  it  is  universally  conceded  that  some 
restrictions  must  be  put  upon  admission  to  practice  at  the  Bar,  and 
it  is  also  conceded,  though   not  always  appreciated,  that  these 
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restrictions  are  for  the  protection  and  benefit  of  clients  and  not  for 
that  of  Attorneys.    As  the  rule  now  stands  in  most  States  and 
countries,  the  candidate  must  be  (1)   a  male,  (2)  of  the  age  of 
twenty-one  years  and  upwards,  (3)  of  good  moral  character,  and 
(4)  must  possess  a  certain  amount  of  education,  the  standard 
regulating  the  last-mentioned  requisite  varying  according  to  the 
locality.     It  is  now  claimed  by  many  that  the  discrimination 
indicated  in  the  first-mentioned  requisite  should  be  done  away  with, 
because  it  is  unjust  to  females  who  desire  to  become  lawyers.     But 
the  discrimination  is  not  made  in  the  interest  of  those  who  practise 
or  wish  to  practice  at  the  Bar,   but  in  that  of  their  possible 
employers.     Therefore,  if  those  having  occasion  to  need  the  services 
of  lawyers  are  liable  to  be  better  served  if  none  but  males  are 
permitted  to  act  for  them,  females  should  be  excluded.    We  believe 
that  litigants,  as  a  rule,  even  female  ones,  will  be  found  to  favour 
the  existing  system  and  be  unwilling  for  a  change,  and  while  ex- 
perience under  a  different  system  is  limited,  such  as  we  have, 
does  not  encourage  us  to  hope  for  beneficial  results  therefrom.    Jt 
may  be  said  that  each  litigant  ought  to  be  allowed  to  judge  for  him- 
self or  herself  as  to  what  counsel  sliould  be  employed,  especially  as 
the  employer  is  the  one  who  takes  the  risk  and  not  the  public. 
Such  a  principle  carried  out  would  take  away  all  restriction,  and 
infants,  and  persons  of  infamous  character,  would  be  permitted  to 
practise.     It  is  conceded  that  conditions  must  be  laid  down  for 
admission  to  the  Bar.     What  those  conditions  should  be  is  a  ques- 
tion of  difficulty ;  but  keeping  in  view  the  main  reason  for  them,  we 
think  that  the  rules  laid  down  by  the  Courts  of  England  centuries 
ago,  and  for  the  most  part  acquiesced  in  by  our  own  Courts  up  to 
the  present  time,  should  not  be  hastily  altered."     But  perhaps  we 
are  more  advanced  in  England,  for,  according  to  the  Athenceicm,  the 
admission  of  women  to  the  Bar  amongst  us  is  a  mere  question 
of  tima 

A  Colonial  Magistrate, — The  following  anecdote  we  give  upon 
the  authority  of  the  New  Zealand  Jurist : — "  When  the  late  Mr. 
Poynter  was  Resident  Magistrate  of  Nelson,  he  was  famed  for 
being  a  *  split-the-difference  Judge ; '  and  in  those  primitive  days 
and  quiet  localities  could  do  a  deal  more  than  most  magistrates 
would  attempt  now.  A  case  of  trespassing  cattle  or  horses  was 
before  him,  and  the  prosecuting  officer  was  short  of  a  witness, 
whereupon  Mr.  Poynter,  ejaculating  *I  saw  them,'  came  down 
from  the  Bench,  entered  the  witness-box,  saying  to  the  Clerk  of 
the  Court — '  Swear  me,  Joe.'  '  Joe '  swore  his  worship,  who  gave 
evidence  to  an  empty  Bench,  returned  thereto,  and  fined  the  owner 
of  the  animals.  This  story  may  be  strange,  but  it  has  the  merit  of 
truth ;  and  so  has  another  connected  with  the  same  Magistrate, 
who  once  fined  himself  10s.  because  his  horse  had  strayed  about 
the  streets." 
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Fixtures. — Chancellor  Kent,  who  was  addicted  to  talking  over  his 
cases  with  his  wife,  and  has  himself  confessed  that  he  sometimes  ''took 
her  opinion,"  told  her  one  day  that  he  had  been  trying  a  trouble- 
some question,  whether  a  certain  cooking  stove  was  a  fixture. 
"Tell  me,"  said  the  practical  woman,  "  does  it  bake  wellV  "Yes, 
I  believe  so,"  was  the  reply.  "  Then,"  said  Betsey,  "  it's  a  fixture, 
or  ought  to  be."  It  is  to  be  regretted  that  the  problems  of  the  law 
of  fixtures  do  not  admit  of  such  a  facile  solution.  Had  it  been 
otherwise,  what  a  host  of  legal  perplexities  would  have  vanished, 
ever  since  that  famous  leading  case,  wherein  "  Elwes,  the  shrew,  was 
plaintiff,  and  Mawe,  the  thrifty,  defendant,"  when,  as  it  has  been 
recounted  in  "  Leading  Cases  done  into  English  by  an  Apprentice 
of  Lincoln's  Inn," 

"  Counsel  for  Elwes  and  Mawe  stood  forth  and  strove  with  examples. 
Showing  what  things  in  old  time  were  esteemed  ingrown  to  the  freehold, 
Rooted  past  lawful  removal,  what  kept  their  movable  nature. 
Much  they  debated  of  wainscot  and  window,  of  furnace  and  oven, 
Vats  of  the  dyer,  and  cider-mills,  and  boilers  and  salt  pans  ; 
Also,  not  least,  a  new  thing,  fire-endne,  a  blessing  to  coal  mines. 
Twice  in  two  terms  they  strove,  ana  the  Court  considered  its  judgment." 

— Central  Law  JaumaL 

Alteration  in  the  Blank  Days  of  the  Lords  Ordinary. — An  altera- 
tion has  taken  place  upon  the  rotation  of  the  blank  days,  which 
are  now  as  follows : — 


Lord  Young 
Lord  Craighill 
Lord  Curriehill     . 
Lord  Euthkrfurd  Clark 
Lord  Adam  . 


Tuesday. 

Saturday. 

Wednesday. 

Thursday. 

Friday. 


OBrruARY. 


Harry  Munro  Taylor,  Esq.,  SheriflT-Substitute  at  Tain  for  the 
counties  of  Boss,  Cromarty,  and  Sutherland,  died  9th  December 
1876,  aged  65.  For  forty  years  Town-Clerk  of  Tain,  an  office  filled 
in  the  early  part  of  the  century  by  his  father,  and  in  the  days  of 
Oliver  Cromwell  by  his  gi-eat-great-great-grandfather,  he  was  ap- 
pointed Sheriflf  in  1867  by  the  late  Mr.  Cook.  He  had  not  the 
slightest  political  claim  to  this  promotion,  and  had  not  even  made 
application  for  it  The  explanation  was  found  at  the  time  in  his 
unusually  accurate  knowledge  of  law,  combined  with  a  singular 
instinct  of  justice,  and  an  impressive  purity  of  character.  The 
qualities  which  had  thus  marked  him  out  for  the  office  distinguished 
his  tenure  of  it,  and  distinguished  it  increasingly  every  year  to  the 
close. 
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John  Eichabdson,  Esq.,  W.S.  (1823),  died  at  his  residence  in 
Edinburgh  on  17th  December  1876.  Mr.  Eichardson  was  formerly 
Substitute-Keeper  of  the  Signet,  an  office  which  he  resigned  shortly 
before  his  death. 

As  we  were  going  to  press  the  death  of  Lord  Neaves  has  been 
announced.  His  Lordship  died  upon  Saturday  23rd  December. 
We  reserve  our  notice  of  the  learned  and  distinguished  Judge  until 
next  issue. 

APPOINTMENTS. 

After  some  little  delay  the  Government  have  filled  up  the 
vacant  sheriffship  in  Lanarkshire  by  appointing  Mr.  Francis  W. 
Clark,  advocate,  Sheriff'-Substitute  in  Glasgow.  Mr.  Clark  was  called 
to  the  Bar  in  1851,  and  went  to  Glasgow  about  ten  years  ago. 

The  appointment  of  Mr.  Clark  has  brought  about  other  legal 
changes  in  Lanarkshire.  The  vacancy  amongst  the  Glasgow 
Substitutes  has  been  filled  by  Sheriff'  Spens,  who  in  his  turn  is 
succeeded  at  Hamilton  by  Sheriff  Birnie  of  Airdrie.  Mr.  Balfour, 
writer  in  Glasgow,  takes  the  place  of  Sheriff*  Birnie. 

Mr.  G.  H.  Pagan,  writer,  Cupar,  has  been  appointed  SherifT- 
Clerk  for  the  county  of  Fife. 

Lord  Shand  has  been  appointed  the  Bill  Chamber  Judge  during 
the  Christmas  vacation,  which  extends  to  Saturday  the  6th  of 
January. 

Mr.  Tyndall  Bruce  Johnstone,  Advocate,  1870,  has  been 
appointed  Sheriff-Substitute  at  Alloa. 


^\xt  Srotthk  $nto  Mnqnzint  mxb  Sheriff  ffl;0urt  IBizpoxttt. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Sheriffs  Dickson  and  Guthrie. 

o'rorke  V,  HUNTER.— Afarc/i  24, 1876. 

Beparatum — Master  and  Servant — Responnbility  for  Defects  in  Maekinerif — 
FeW/w-servants, — This  was  an  action  of  damages  for  injuries  received  by  the 
pursuer  by  the  breaking  of  part  of  a  crane  while  he  was  employed  in  the  service 
of  the  defender,  a  conti-actor,  at  the  formation  of  Stobcross  Dock  at  Glasgow. 
The  circumstances  are  explained  in  the  judgments. 

<<  OUugoWy  23rd  December  1875. — Having  heard  parties'  procurators  and  made 
avizandum  with  the  cause:  Finds  that  on  7th  September  1874  the  pursuer,  while 
in  the  employment  of  the  defender  as  a  labourer  in  the  construction  of  Stobcross 
Docks,  received  permanent  injury  by  the  fallinc  of  the  jib  of  a  crane,  which 
was  being  used  to  raise  blocks  of  concrete  :  Finds  that  the  accident  arose  from 
a  defect  in  the  pulley  at  the  top  of  the  mast  or  upright  of  the  crane,  which  did 
not  revolve  properly,  in  consequence  of  which  defect  the  chain  passing  over  it 
for  lowering  and  raising  the  iio  of  the  crane  was  subjected  to  an  undue  strain  : 
Finds  that  in  consequence  ol  this  undue  strain,  the  chain,  which  was  otherwise 
sufficient  for  the  use  to  which  it  was  put,  broke,  thereby  causing  the  said 
iniury  to  the  pursuer :  Finds  that  it  was  the  duty  of  the  defender  to  provide 
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and  maintain  his  machinery  in  good  working  condition,  and  that  the  defect  in  the 
said  pulley  was  one  which  might,  with  proper  supervision,  have  been  detected  and 
remedied :  Therefore  finds  the  defender  liable  to  the  pursuer  in  damages : 
Assesses  the  damages  at  £125  sterling,  for  which  sum  decerns  against  the 
defender  in  favour  of  the  pursuer  :  Finds  the  defender  liable  to  the  pursuer 
in  expenses  :  Allows  an  account  thereof  to  be  given  in,  and  remits  the  same 
when  lodged  to  the  auditor  of  Court  to  tax  and  report.  W.  Guthrie. 

"Note. — The  defender  has  made  no  attempt  to  overthrow  the  pursuer's 
theory  that  the  cause  of  the  accident  was  the  insufficiency  of  the  pulley  at  the 
top  of  the  upright  over  which  the  chain  that  broke  passed  ;  but  has  contented 
himself  with  proving  the  good  quality  of  the  cham,  and  that  the  crane  had 
been  recently  erected  and  left  in  ^ood  working  order  by  the  engineers  from 
whom  he  bought  it  The  defect  in  the  pulley  was  not  a  latent  one,  against 
which  an  employer  is  not  held  to  guarantee  his  workmen.  It  seems  to  have 
been  noticed  by  the  men  employed  in  working  the  crane,  although  it  is  true 
that  they  did  not  call  his  attention  to  it,  and,  I  think,  could  not  dc  aware  of 
the  danger  wSich  it  created. 

**  In  these  circumstances  the  question  arises,  whether  the  employer  is  liable 
for  the  accident  resulting  from  the  defective  piilley,  or  whether  he  shall  be  free 
from  responsibility  on  the  ground  that  the  defect  was  due  to  the  negligence  of 
fellow-servants  of  the  pursuer,  whose  duty  it  was  to  see  that  the  machinery 
used  in  the  conmion  emplo3rment  was  sufficient. 

**  It  must  be  remarked  that  it  is  not  very  clearly  proved  on  what  fellow- 
servants  the  duty  rested  of  providing  for  the  sufficiency  and  good  repair  of  the 
crane  ;  whether  on  Mr.  Mason,  the  general  manager,  or  on  the  foreman  mason, 
or  on  Cunan,  who  was  the  principal  workman  at  the  crane  itself,  or  indeed  that 
it  was  the  duty  of  any  one  m  particular.  I  think  that  an  employer  relvine  on 
this  defence  is  bound  to  be  somewhat  more  precise  in  showing  where  the  lault 
lies  than  this  defender  has  been. 

"  But  the  judgment  pronounced  may  be  rested  on  a  broader  ground.  It  is 
true  that  a  master  does  not  guarantee  the  sufficiency  of  the  machinery  he 
provides  for  the  use  of  his  workmen  {Weenu  v.  MathiesorCs  Beprs.,  H.  L.,  tfune 
S9,  1861,  4  Macq.  216,  33  Jur.  621;  OvingUm  y.  AP  Vicar,  May  12,  1864,  2 
Macph.  1066),  and  thus  is  not  responsible  for  accidents  occurring  through  latent 
defects.  But  though  there  appears  to  be  no  decision  precisely  corresponding 
to  the  facts  now  proved,  it  is  assumed  in  all  the  cases  that  he  will  be  responsible 
for  defects  of  which  he  knew,  or  was  bound  to  know,  and  cannot  ^t  ria  of  that 
liability  hj  transferring  it  to  his  managers  or  foremen  (see  WiUon  v.  Mtrry 
and  Cunningham,  May  31, 1867,  5  Macph.  807,  esp.  per  L.  J.  C.  Inglis  at  p.  811, 
affd.  May  29, 1868,  6  Macph.  H.  L.  84  ;  OvingUm  v.  M^  Vicar,  ciL  Macaulay  v. 
Buiit,  Dec  9,  1846,  9  D.  245  ;  WhiUlaw  v.  Moffat,  27  Dec.  1849,  12  D.  434 ; 
Maithew  r.  M'D(mald  and  Grieve,  Feb.  10,  1866,  3  Macph.  506). 

"  It  might  be  a  question  whether  this  liability  exists  when  the  defect  is 
known  to  the  injured  workmen  actually  engaged  in  using  the  defective 
machinery,  who  fail  to  make  it  known  to  the  employer  or  his  managers  ;  and 
indeed  it  was  the  defender's  case  here  that  the  condition  of  the  pulley  had  been 
apparent  to  Curran,  the  person  who  seems  to  have  been  in  charge  of  the  crane, 
to  the  pursuer  himself,  and  the  other  labourers  emploved  about  it  It  may  very 
well  be,  however,  that  they  were  aware  of  this,  and  yet  Wing  all  unskilled  persons 
(for  even  Curran  is  not  a  regularly-bred  engineer),  they  could  not  suspect  what  its 
consequences  might  be.  i  think  therefore  that  the  principle  of '  seen  danger ' 
does  not  apply  ;  and  indeed  the  defence  was  not  put  upon  that  ground,  out 
entirely  in  tne  doctrine  of '  collaborateur.' 

**  Where  there  is  a  patent  defect  in  such  machinery  as  this,  and  no  evidence 
that  there  was  any  supervision  or  inspection  on  the  part  of  the  master  after  it 
was  put  up.  but  where  it  appears,  on  the  contrary,  that  the  matter  was  left 
entirely  in  the  hands  of  ignorant  workman,  I  cannot  think  that  the  employer's 
dnty  haa  been  discharged  by  his  having  got  the  machine  properly  fitted  up 
some  weeks  or  months  before  an  accident  occurs.  He  is  bound  not  only  to 
YOU  XXL  NO.  CCXIX— JANUARY  1877.  D 


50  SHERIFF  COtJRt  RE^ORTEft. 

provide  machineTY  in  good  working  order,  but  to  see  that  it  is  kept  in  good 
working  onler.  It  is  contended  that  in  large  works  or  contracts  this  can  only 
be  done  by  employing  superintendents  or  inspectors,  who  are  fellow-workmen. 
But  (1)  it  is  not  proved  in  this  case  that  any  competent  persons  were  employed 
for  that  purpose  ;  and  (2)  even  if  it  had  been  so  proved,  I  should  not  be  pre- 
pared, until  otherwise  instructed,  to  say  that  such  a  case  falls  under  the  rule  of 
law  as  to  fellow-seryants.  On  the  contrary,  there  is  throughout  the  deciBions 
a  strong  tendency  to  hold  the  master  responsible  for  all  delects  of  machineiy, 
unless  perhaps  they  are  directly  and  immediately  due  to  some  actual  fault  of  a 
fellow-workman. 

"  These  observations  are  made  on  the  assumption  that  the  pulley  was  in 
good  working  order  when  the  crane  was  first  erected.  It  is  perhaps  not  quite 
conclusively  proved  that  it  was  so  ;  but  I  think  it  must  on  the  whole  be  held 
that  it  was.  After  its  erection  it  mav  have  become  stiff  from  rust  or  other 
causes,  for  it  appears  for  some  time  to  have  lain  unused. 

"  I  am  of  opmion  that  contributory  negligence  on  the  part  of  the  pursuer  has 
not  been  established. 

**  The  damages  are  assessed  on  the  principle  (1)  that  for  about  four  months, 
or  say  twenty  weeks,  the  defender  was  totally  unfit  for  work,  and  thus  lost  the 
whole  of  the  twenty  or  twenty-one  shillings  a  week  which  he  would .  otherwise 
have  earned,  besides  some  expense  for  medical  attendance  ;  and  two  (2)  that 
thereafter  and  during  the  rest  of  his  lii'e  he  will  be  so  far  disabled  as  to  eam 
four  or  five  shillings  a  week  less  than  he  otherwise  would  have  done. 

The  defender  appealed.  The  Sheriff  pronounced  the  following  interlocutor : — 
"  Glasgow,  2ith  March  1876.— Having  heard  parties'  procuratora  on  the  cross 
appeals,  and  considered  the  record  and  proof:  Adneres  to  the  judgment  appealed 
against,  and  decerns.  W.  G.  Dickson. 

**NoU. — The  evidence  shows  that  the  pursuer  was  injured  by  the  breaking  of 
a  chain,  in  consequence  of  the  strain  caused  by  the  pulley  over  which  it  passed 
having  been  out  of  order  and  not  being  able  to  revolve.  The  defender's  agent  contended 
that  he  was  not  liable  (1st)  because  the  crane  had  been  in  good  working  condition 
when  put  up  a  short  time  before ;  (2nd)  because  it  was  through  the  fault  of  the 
pursuer's  collobor&teurs  that  it  was  used  when  out  of  working  order ;  and  (8rd) 
because  the  pursuer  exposed  himself  unnecessarily  to  risk  by  being  below  the  'jib '  at 
the  time. 

"  1st,  The  crane  was  not  new  when  bought  b^  and  erected  for  the  defender  in  the 
middle  of  July,  but  it  does  not  appear  how  long  it  had  been  in  use  before.  It  appears 
to  have  been  in  good  working  order  when  erected,  but  during  the  interval  of  six  or 
seven  weeks  between  that  time  and  7th  September,  many  things  might  have  occurred 
to  put  it  out  of  order.  Yet  it  does  not  appear  to  have  been  inspected  by  any  person 
of  skill  during  that  time. 

"  When  the  accident  occurred  it  was  out  of  order,  and  that  not  suddenly  or  un- 
expectedly, but  in  a  way  known  to  the  defender's  foreman  Curran  for  a  considerable 
time  previously.  That  witness  even  swears  that  the  pulley  '  never  revolved  at  all 
until  the  crane  had  broken  down  ; '  and  '  that  he  noticed  it  was  not  working  at  the 
very  first  start.'  Had  it  been  inspected  by  any  qualified  person  the  defect  would 
have  been  discovered,  and  its  importance  would  have  been  appreciated.  It  was 
a  patent  and  a  serious  one  ;  but  its  Importance  seems  not  to  have  occurred  to  those 
to  whom  the  defender  entrusted  the  working  of  it,  none  of  whom  were  skilled 
mechanics. 

"  2nd,  The  accident  did  not  occur  from  carelessness  by  any  of  the  defender's  fellow- 
workmen  in  the  use  of  machinery  in  good  order,  but  from  their  using  machinery 
which  was  out  of  order.  It  may  be  that  there  was  a  want  of  due  care  in  some  of  the 
workmen  in  using  machinery  out  of  order ;  and  that  Curran  was  negligent  in  using  it 
with  the  pulley  creased  so  as  to  let  the  chain  slide  over  it,  instead  of  the  pulley 
revolving.  But  tne  danger  which  arose  from  this  might  well  not  have  been  known  to 
the  pursuer,  a  common  labourer,  without  skill  or  knowledge  in  such  matters.  The 
doctrine  of  collaborateur  has  not  (so  far  as  the  Sheriff  can  discover)  been  extended  to 
any  case  whers  a  workman  was  injured  by  patent  insufficiency  of  the  machinery 
suppliad  by  the  employer.     The  maator'a  du^  is  not  merely  to  leave^to  one  of  tiie 
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woTkmen  the  duty  of  seeing  that  the  machinery  is  in  good  condition,  hat  to  proride 
machinery  which  so  far  as  can  be  ascertained  is  so.  To  hold  that  he  relieves  oimself 
of  that  obligation  by  leaving  the  workmen  themselves  to  discover,  whether  the 
machinery  is  in  proper  order,  and  that  he  will  not  be  liable  for  the  consequences,  if, 
through  the  ignorance  or  carelessness  of  one  of  them,  in  that  respect  others  are 
injured,  is  practically  to  den^  to  the  workman  protection  in  a  large  if  not  the  larger 
number  of  cases  where  machinery  is  employed.  The  principle  on  which  the  doctrine 
of  collaborateur  is  founded,  viz.,  that  each  of  the  employees  undertakes  the  risk  of 
nefflect  in  any  of  the  others,  cannot  be  held  to  include  such  a  case.  On  the  contrary, 
each  workman  is  entitled  to  rely  on  the  master  using  all  proper  and  reasonable  means 
for  securing  sufficiency  in  the  machinery.  To  hold  that  each  workman  undertakes 
the  risk  of  the  machinery  being  defective  through  the  fault  of  fellow- workmen  infers 
that  all  are  able  to  judge  of  the  acquirements  of  the  persons  entrusted  with  a  duty, 
requiring  special  skill  and  knowledge.  It  cannot  be  supposed  that  a  workman  under- 
takes the  nsk  of  carelessness  as  to  the  performance  of  duties  which  in  many  cases  are 
quite  beyond  his  ken. 

'*  The  remarks  of  the  Judges  in  several  of  the  cases  as  to  collaborateur  indicate  that 
the  sufficiency  of  the  machinery  is  a  matter  for  which  it  is  the  duty  of  the  employer 
to  provide  (see  per  Lord  Colonsay,  in  WUsmi  v.  Merry  &  Cunningham,  1868,  H.  L. 
6  Hacph.  84.  Per  Lord  Campbell  Ch.,  in  Weems  v.  AtcUhieson,  1861,  4  Macqueen 
H.  L.  215. 

"  Supposing  however  (for  the  sake  of  argument)  that  the  doctrine  of  collaborateur 
includes  the  case  of  machinery,  which  has  become  defective  through  the  fault  of 
a  fellow-servant,  the  defender  would  not  be  free  in  this  case  ;  for  it  does  not  appear 
that  he  entrust^  the  duty  of  seeing  that  the  crane  continued  in  good  working  order 
to  any  person  duly  qualified  for  it.  The  only  one  who  seems  to  have  had  charge  of  it 
was  Carran,  who  was  not  a  skilled  engineer  or  mechanic.  The  defender  would,  there- 
fore, be  liable  on  that  hypothesis,  because  he  did  not  exercise  due  care  in  selecting  a 
qualified  person  for  the  duty  ( Wilson  v.  Merry  ds  Cunningham,  Weems  v.  MtUhieson, 
supra.  W.  G.  D." 

Act. — Gordon  Smith, Alt. — Alexander. 


Sheriffs  Dickson  and  Guthbib. 

BIBBT,  SONS  AND  CO.  V.  ANDEB8T0N  FOUNDBT  CO.,  et  €  COntrO. — AugUSt  Z,  1876. 

Breads  of  Contract — Damages—Bill  of  Lading— Price  of  Goods  to  he  paid  on 
^mentation  of  Bills  of  Lading. — The  nature  of  these  counter  actions  is  explained 
in  the  note  of  the  Sheriff-Substitute. 

"Glasgow,  16th  April  1876.— Having  heard  parties'  procorators  in  the  con- 
joined actions,  for  the  reasons  stated  in  the  note,  hereto  sustains  the  2nd,  3id, 
4th,  and  5th  pleas  for  defenders  in  the  action  at  the  instance  of  the  Anderston 
Foundry  Company  against  Bibby,  Sons  &  Co. :  Finds  further,  that  the  pursuers 
in  that  action  are  barred  from  recovering  the  damages  concluded  for  by  the 
contributoiy  negligence  of  those  representing  them  at  Liverpool :  Therefore 
aasoil/iefi  tne  defenders  in  said  action,  and  in  the  action  at  the  instance  of 
Messrs.  Bibby,  Sons  k  Co.  against  the  Anderston  Foundry  Company,  Decern? 
in  terms  of  the  conclusions  of  the  summons  :  Finds  the  parties,  Messrs.  Bibby, 
Sons  &  Co.  entitled  to  expenses  in  the  conjoined  actions  :  Allows  an  account 
thereof  to  be  given  in,  and  remits  the  same  when  lodged  to  the  auditor  of 
Court  to  tax  and  report,  and  decerns.  W.  Guthrdb. 

"Note, — In  October  1871  Messrs.  Bibby,  Sons  &  Co.  agreed  with  the  Ander- 
ston Foundry  Co.  to  carry  about  4000  tons  of  sleepers,  tie-bars,  and  cotters  in 
their  steamers  from  Liverpool  to  Alexandria.  These  were  to  be  delivered 
alongside  the  steamers  at  Liverpool  by  water  from  barges  or  other  vessels. 
The  Anderston  Foundry  Co.,  which  has  its  works  in  Glasgow,  shipped  the 
sleepers,  etc.,  by  the  regular  traders  from  Glasgow  to  Liverpool,  where  they 
were  transhipped  to  the  steamers.  Bills  of  lading  wete  granted  by  the  traders, 
and  on  delivery  by  them  to  the  steamers  other  bills  were  granted  for  the 
carriage  from  Liverpool  to  Alexandria  by  Messrs.  Bibby,  Sons  &  Co.  There 
are  here  two  actions.  In  that  at  the  instance  of  Messrs.  Bibby,  Sons  &  Co., 
which  is  for  a  balance  of  freight  due  to  them  for  the  carriage  of  the  sleepers, 
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etc.,  in  qnefition,  it  is  admitted  that  they  are  entitled  to  decree  for  the  balance 
sued  for,  unless  it  can  be  held  that  the  Anderstou  Foundry  Co.  is  entitled  to 
plead  compensation  in  respect  of  a  claim  of  damages  wliich  they  make  in  their 
counter  action  against  Messrs.  Bibby,  Sons  &  Co. 

"  This  claim  ia  of  a  somewhat  unusual  character.  The  action  concludes  for 
the  price  of  a  certain  quantity  of  sleepers  and  tie-bars  on  the  ground  that  Messrs. 
Bibby,  Sons  &  Co.  either  wrongfully  failed  to  deliver  that  quantity  at  Alexandria, 
though  they  duly  received  them  at  Liverpool ;  or  that  if  they  delivered  them 
they  wrongfully  failed  to  obtain  and  produce  to  the  Anderston  Foundry  Co. 
Buthcient  evidence  of  such  delivery  so  as  to  enable  them  to  recover  the  price 
thereof  from  the  consignees ; '  or  otherwise  (as  it  is  said)  for  damages  through  the 
defenders  wrongfully  confusing  and  understating  the  numbers  and  quantities ' 
at  various  times  received  at  Liverpool  for  shipment,  whereby  the  pursuers  (the 
Anderston  Foundry  Co.)  were  under  the  necessity,  in  order  to  complete  the 
quantities  specitied  in  a  contract  which  they  had  with  the  Egyptian  Qovem- 
ment,  of  shipping  the  quantity  specified  in  excess  of  the  actual  number  for 
which  they  were  paid  by  the  said  Government,  thereby  making  a  double  ship- 
ment of  sleepers  and  tie-bars  to  the  number  and  quantity  in  respect  of  which  the 
claim  is  maae. 

"  A  proof  before  answer  was  allowed  by  the  Sheriff-Substitute,  now  the 
Sheriff  of  the  county,  on  16th  October  1873,  and  during  the  last  two  years  and 
a  half  evidence  has  been  adduced  by  both  parties  both  here  and  under  com- 
missions at  Liverpool  and  Alexandria. 

*'  A  considerably  larger  quantity  of  sleepers  and  tie-bars  than  is  contained  in 
either  the  Glasgow  or  Liverpool  bills  of  lading  appears  to  have  been  put  out  at 
Alexandria,  and  received  by  the  consignees.  In  any  view  it  is  clear  that  the 
Anderston  Foundry  Co.  have  no  claim  for  short  delivery  against  Messrs. 
Bibby  &  Co.  Indeed  the  question  at  the  debate  appeared  to  be  narrowed  to 
this,  whether  by  miscounting  and  giving  erroneous  bills  of  lading  the  ship- 
owners had  made  themselves  liable  in  damages  to  the  shippers  for  their  having 
to  make  a  double  shipment  to  a  certain  extent  It  is  said  oy  the.shi{)per8  tluit 
their  contract  with  the  Egyptian  Government  entitled  theni  to  be  paid  for  the 
.  sleepers,  etc.,  on  presentment  of  the  bills  of  lading  and  policies  of  insurance,  as 
the  shipments  were  completed  in  this  country,  and  tnat  by  the  shipowners' 
failure  to  furnish  such  bills  of  lading  they  could  get  their  contract  completed 
and  a  settlement  made  only  by  making  the  double  shipment.  For  several 
reasons  of  different  degrees  of  cojfency,  I  think  that  the  Anderston  Foundry 
Co.  cannot  succeed  in  tnis  contention. 

"  1.  There  is  no  evidence  beyond  the  contract  itself  that  the  Anderston 
Foundry  Co.  were  in  fact  under  any  necessity  to  make  this  double  shipment. 
It  does  not  appear  either  that  any  pressure  was  put  upon  them  by  the  Egyptian 
Government,  for  which  the  sleepers  were  made,  or  tnat  that  Government  had 
in  fact  refused  to  make  a  settlement  for  want  of  bills  of  lading  for  the  fuU 
quantity.  It  does  not  appear  that  they  asked  the  Egyptian  Government  for 
payment,  or  that  they  attempted  to  ^et  a  settlement  by  offering  the  production 
of  other  evidence.  The  double  shipment  was  made  at  Liverpool  on  March 
23,  after  Messrs.  Bibby,  Sons  &  Co.  nad  stated  good  reasons  for  believing  that 
more  than  the  missing  quantity  of  sleepers  had  already  been  put  out  at 
Alexandria  from  one  of  their  steamers.  This  being  the  state  of  the  facts,  the 
Foundry  Co.'s  case  appears  to  want  an  essential  element. 

"  Moreover,  their  case  seems  to  be  radically  defective  in  the  way  in  which 
they  propose  to  measure  their  damages,  or  rather  (for  the  two  things  are 
here  hardly  distinguishable)  in  respect  to  the  ground  on  which  they  base  their 
claim  for  damages.  It  is  not  a  case  where  a  seller  by  the  loss  of  his  goods 
through  the  carrier's  fault  is  compelled  to  replace  them  by  others.  It  is  quite 
possible,  indeed  probable,  that  the  consignees  or  purchasers  in  this  case  would 
nave  paid  the  contract  price  of  the  goods  after  some  delay,  either  on  being 
satisfied  by  receipt  of  them,  or  by  bills  of  lading  eventually  granted  by  Messrs. 
Bibby,  Sons  &  Co.    Not  only  have  the  Foundry   Company,  in  the  action 
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which  they  have  brought,  flailed  to  show  that  they  were  compelled  to  make 
any  double  shipment ;  but  it  would  even  seem  that  in  making  that  double 
shipment,  they  mistook  their  proper  remedy,  or  at  least  they  had  recourse  to 
it  prematurely.  They  might  possibly  have  had  a  good  claim  against  Messrs. 
Bioby,  Sons  &  Co.  for  the  delay  in  getting  payment  under  their  contract  with  the 
Khedive  caused  by  the  want  of  the  bills  of  lading  ;  thev  might  have  claimed 
interest  and  damages  for  the  instalments,  the  payment  of  which  was  thus  delayed. 
But  it  is  not  easy  to  see  how  they  can  be  entitled  to  go  against  them  for  the 
value  of  goods  shipped  to  make  up  a  supposed  deficiency,  without  any 
requisition  having  been  made  by  the  purchasers  and  in  the  face  of  the  ship- 
owners' statements,  that  the  output  at  Alexandria  would  be  all  right. 

"  2.  The  greater  part  of  the  proof  bears  on  the  question,  whether  there  was 
fault  on  the  part  of  Messrs.  Bibby,  Sons  &  Co.  in  respect  of  the  bills  of 
lading  for  the  full  amount  shipped  not  having  been  grantea,  and  if  so,  whether 
there  was  also  contributory  fault  on  the  part  of  the  Anderston  Foundry 
Co.,  or  those  for  whom  they  were  responsible. 

^  It  is  somewhat  difficult  to  imagine  a  case  in  which  a  claim  of  damages  against 
a  shipowner  for  an  error  in  drawing  up  a  bill  of  laiiing  would  not  be  excluded 
by  the  plea  of  contributory  negligence,  or  at  least  by  reasons  of  an  analogous 
kind.  The  bill  of  lading  is  granted  simultaneously  with  the  deliverv  of  the 
goods  on  board  ;  it  is  adjusted  between  the  parties,  being  filled  up,  where  the 
transactions  are  large,  perhaps  as  often  by  the  shippers  as  by  the  shipmaster 
or  shipowner.  It  appears  indeed  to  be  the  business  of  the  shipper  in  the 
general  case  to  see  at  the  tirtu  that  he  gets  a  correct  document,  and  if  he  fails 
to  do  80  he  must  bear  the  consequences  himself.  It  is  very  much  the  same  as 
when  a  party  buys  a  quantity  of  eggs  or  apples,  pays  for  them,  and  takes 
delivery  of  them  at  the  time.  The  circumstances  must  be  very  peculiar  and 
exceptional,  if  indeed  such  a  case  can  be  conceived,  to  entitle  him  to  open  up 
the  bargain  and  claim  damages  or  a  deduction  from  the  price  on  the  ground 
that  there  bad  been  a  mistake  in  counting  the  eggs  or  apples.  He  was  himself 
there  to  look  to  that,  and  if  there  was  an  error  it  was  his  duty  to  check  it  at 
the  time.  In  the  present  case  it  is  not  admitted  that  the  Anderston  Foundry 
Co.  were  represented  by  any  agent  at  the  transhipment  at  Liverpool,  or 
that  the  tallying  into  the  steamers  was  watched  by  any  one  on  their  behalf. 
It  does  not,  however,  appear  to  admit  of  any  doubt  that  Messrs.  Gilchrist  &  Co., 
the  managers  of  the  Qlasgow  and  Liverpool  traders,  were  their  agents  to  this 
effect  They  were  charged  with  the  goods  to  be  delivered  into  Messrs.  Bibby, 
Sons  k,  Co.'s  steamers.  They  watchol  the  tallying,  no  doubt,  for  their  own 
lafety,  and  to  dischaige  themselves  of  their  responsibility  to  the  owners  and 
consignors ;  but  also,  I  must  hold,  as  their  representatives  and  agents.  If, 
then,  there  was  negligence  on  their  part,  materially  conducing  to  the  mistake 
which  undoubtedly  occurred,  the  defenders  in  this  action  of  damages  must  be 
assoilzied.  Now,  it  was  the  duty  of  Messrs.  Qilchrist's  tallymen  to  tally 
correctly  just  as  much  as  that  of  the  men  employed  by  Messrs.  Bibby,  Sons 
&  Co.,  and  it  is  perfectly  plain  that  the  errors  committed  were  due  to  the  fault 
of  both  alike.  For  example,  they  were  perfectly  aware  of  short  shipment  by 
the  *  Meg  Merrilees '  on  December  7th,  wnich  was  the  root  of  all  the  evil ;  and 
if  their  employees  had  been  acquainted  with  it,  it  is  probable  that  they  would 
not  have  fallen  into  the  carelessness  or  blunders  which  led  to  the  cargo  short- 
shipped  by  the '  Meg  Merrilees '  not  being  credited  in  the  steamer's  bills  of  lading, 
when  it  was  afterwards  discharged  from  the '  Termagant.'  It  may  be  that  there 
were  still  more  serious  faults  than  this  on  the  part  of  the  traders  \  but  their 
carelessness  in  tallying  seems  to  be  enough  to  exclude  the  claim  made  against 
Messrs.  Bibby,  Sons  &  Co. 

"  3.  It  w  not  proved  that  the  shipowners  were  made  acc^uainted  with  the 
condition  as  to  payment  in  the  contract  with  the  Egyptian  Government. 
On  the  contrary,  it  seems  that  they  were  left  entirely  ignorant  of  it  The 
Anderston  Foundry  Co.,  indeed,  in  their  letter  of  13th  December  1871, 
requested  them  after  the  first  shipment  was  made  to  give  detailed  bills  of 
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ladiiig,  dutiii^:iiiflliiiig  the  qnantities  of  the  different  kinds  of  iron  shipned,  bnt 
that  ktter  assigns  as  a  leason  that  such  bills  of  lading  were  requirea  not  in 
order  to  the  settlement  of  the  contract  price,  bat  merely  to  prevent  'endless 
confhsion  and  dispute  at  the  discharge.'  Now  it  is  a  well-known  role  of  law 
that  a  daim  of  damages  for  breach  of  contract '  includes  only  the  loss  foreseen 
or  naturally  in  the  contemplation  of  the  parties  ;  but  not  collateral  or  conse- 
quential damage,  unless  such  damage  has,  by  special  stipulation  of  parties, 
been  brought  into  view'  (BelPs  Principles  s.  31,  and  cases  cited  there, 
especiallv  HadUy  v.  BaxendaU,  9  Ex.  341,  23  L.  J.  Ex.  179 ;  2  Smith's  L.  C, 
(MX) ;  Addison  on  Contracts,  pp.  360,  $ea,  778,  779,  7th  ed.). 

**  A  bill  of  lading  fixes  the  goods  on  tne  ship,  ascertains  their  condition,  and 
gives  a  title  to  demand  delivery.  These  are  its  primary  and  ordinary  purposes, 
and  it  may  be — though  I  find  no  authority  for  tne  proposition — that  a  shipper 
could  recover  damages  for  being  unable  to  sell  his  goods,  or  a  consignee  for 
being  unable  to  get  proper  delivery  of  them,  through  the  shipowner's  negligence 
in  giving  a  blundered  bill  of  lading.  But  it  is  not  one  of  the  normal  and 
usual  purposes  of  a  bill  of  lading,  though  it  is  one  for  which  it  may  be 
legitimately  used,  to  be  the  condition  and  measure  of  the  payments  to  be  made 
by  the  buyer  to  the  seller  of  the  goods  which  it  represents.  Beyond  the 
natural  properties  and  uses  of  the  bill  of  lading,  the  qualities  known  to  be 
attached  to  it  by  the  law  and  practice  of  merchants,  the  maker  of  it  can  be 
made  responsible  only  by  special  stipulation  and  agreement  The  use  of  the 
bills  of  lading  granted  for  the  sleepers  and  tie-bars  in  question,  for  the  purpose 
of  getting  payment  of  their  price,  cannot,  I  think,  have  been  in  the  contem- 
plation of  the  shipowners  when  they  entered  into  the  contract  to  carry  them 
to  Egypt,  and  I  think,  therefore,  that  they  cannot  be  held  liable  in  damages 
arising  from  these  documents  not  having  been  available  for  that  purpose. 

%.  Q." 

The  Anderston  Foundry  Company  appealed.  The  Sheriff  pronounced  this 
judgment : — 

"  Glasgow,  SM  AuguM  1876.~Having  heard  parties'  procurators  at  great  length 
on  the  cross  appeals,  and  considered  the  records  and  proof  in  the  conjoined  actions : 
(1.)  In  the  action  The  Anderston  Foundry  Co,  v.  Bibby,  Sons  is  Co.^  Finds  that  the 
pursuers  delivered  on  board  of  the  defenders*  vessels  at  Livernool  for  carriage  to 
Alexandria,  and  delivery  to  the  pursuers'  consignees  there  on  beWf  of  the  Efiyptian 
Government,  a  quantity  of  iron  sleepers  and  tie-bars  :  Finds  it  not  proved  that  the 
defenders  failed  to  deliver  any  of  the  said  goods  to  the  said  consignees  :  Finds  that 
one  lot  of  the  said  goods  was  in  excess  of  certain  goods  which  the  pursuers  were  bound 
to  deliver  under  contract  with  the  said  Government,  and  which  nad  been  previously 
forwarded  by  them  to  the  said  consignees  in  the  defenders'  vessels :  Finds  that  the 
pursuers  forwarded  the  said  second  lot  of  goods  on  account  of  ^iUs  of  lading  for  a 
previous  lot  not  having  been  made  out  by  the  defenders  and  handed  to  the  pur- 
suers, and  of  the  pursuers  having  experienced  some  difficulty  in  consequence  in  obtain- 
ing payment  from  the  said  Government  for  the  said  previous  lot :  Finds  it  not  proved 
that  the  defenders  had  undertaken  to  furnish  bills  of  lading  with  reference  to  the 
said  contract,  or  that  it  was  necessary  for  the  pursuers  to  forward  the  said  second  lot 
of  goods  :  Finds,  on  the  contary,  that  shortly  after  the  same  had  been  forwuded  a 
certificate  was  granted  by  the  agents  of  the  said  Government,  that  the  whole  of  the 
first  lot  of  goods  had  been  duly  delivered :  Finds  that  the  pursuers  were  not  paid  for 
the  said  double  deliveries  ;  but  it  does  not  appear  that  they  will  not  hereafter  be  paid 
therefor  :  Finds  that,  on  the  contrarv,  there  u  good  reason  to  expect  that  they  will  be 
paid  therefor :  Therefore,  and  for  the  reasons  stated  by  the  Sheriff-Substitute,  and 
under  reference  to  the  note  hereto.  Adheres  to  the  judgment  appealed  against,  so  far 
as  it  relates  to  the  said  action,  with  this  exception  that  the  detenders'  second  plea  in 
law  is  not  sustained  but  repelled.  (2.)  In  the  action  Bibby,  Sonad:  Co.  v.  The  Ander- 
ston Foundry  Co,,  in  respect  the  freight  libelled  on  therein  has  been  earned  by  tiie 
pursuers,  and  the  only  defence  maintained  to  the  action  was  the  counter  claim  of  the 
defenders,  which  has  been  held  unfounded,  Adheres  to  the  judgment  appealed  against, 
and  decerns.  W.  S.  Dickson. 

**NoU. — ^The  very  full  and  exhaustive  note  to  the  interlocutor  under  review 
renders  it  unnecessary  for  the  Sheriff  to  state  with  much  detail  the  grounds  of  his 
judgment. 
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"The  parties  were  agreed  that  the  only  questions  involyed  arise  under  the  action 
by  the  Anderaton  Co.  v,  Messrs  Bibby,  and  that  if  the  pnrsaers  in  that  action  are 
nnsuccessfal,  decree  falls  to  be  given  against  them  as  defenders  in  the  action  by 
Bibby  &  Co. 

'*  The  summons  in  the  former  case  libels  alternatively  on  the  following  grounds  of 
action  : — 1st,  That  the  defenders,  Bibby  k  Co.,  failed  to  deliver  the  number  and 
weight  of  sleepers  and  other  goods  at  Alexandria,  which  they  received  at  Liverpool 
for  carriage  to  that  port.  2nd,  That  they  failed  to  obtain  and  produce  to  the  pur- 
suers sufficient  evidence  of  such  delivery,  so  as  to  enable  the  pursuers  to  recover  the 
price  of  the  goods  from  the  Egyptian  Government  as  consignees.  3rd,  That  they 
wrongfullv  confused  and  understated  the  quantities  of  the  goods  received  at  Liver- 
pool for  shipment  to  Alexandria,  whereby  the  pursuers  were  under  the  necessity  of 
shipping  goods  to  the  Egyptian  Government  in  excess  of  the  quantities  for  which 
they  have  been  paid  by  that  Government. 

"  Isi,  There  is  no  doubt  that  this  ground  of  action  is  wrong  in  point  of  fact. 

"  2nd,  On  this  head  it  is  plain  that  there  can  have  been  no  failure  on  the  part  of 
Bibby  &  Co.  to  obtain  and  produce  the  evidence  referred  to,  unless  they  were  under 
an  obligation  to  do  so.  But  as  the  Sheriff-Substitute  observes,  the  primary  and 
ordinary  use  of  a  bill  of  lading  is  to  enable  the  shipper  or  the  consignees  to  get 
delivery  of  the  goods,  or  payment  of  their  value  if  not  delivered.  However  useful  it 
may  be  subsidiarily,  as  evidence  of  deliveries  in  a  contract  between  the  shipper  and 
the  consignee,  the  shipowner  is  not  answerable  if  it  is  not  available  for  that  purpose, 
unless  he  undertakes  that  it  shall  be.  If  in  this  case  Bibby  k  Co.  had  been  aware 
not  only  that  they  were  bound  to  deliver  to  the  Egyptian  (Government  all  the  goods 
which  they  received,  but  that  they  were  expected  to  preserve  evidence  of  that 
delivery,  to  enable  the  shippers  to  recover  from  the  Egyptian  Government  under  the 
contract  in  question,  they  would  probably  have  taken  special  care  that  the  bills  of 
lading  should  have  been  complete ;  whereas,  without  such  knowledge,  all  they  had 
to  do  was  to  show  that,  as  in  a  question  with  the  shippers,  they  delivered  to  the 
Government  all  the  goods  they  received  for  the' purpose. 

"Farther,  the  averment  that  Bibby  ft  Co.  failed  to  obtain  sufficient  evidence  of 
such  delivery  is  not  true.    The  evidence  on  that  head  is  admittedly  complete. 

"  Lastly,  the  Egyptian  Government  was  long  ago  satisfied  that  the  first  lot  of  the 
goods  in  question  was  duly  delivered ;  and  although  it  appears  not  yet  to  have  paid 
the  pursuers  therefor,  there  is  no  reason  to  suppose  that  it  means  to  refuse  payment, 
or  tnat  if  it  shall  refuse,  the  Courts  of  the  country  will  not  give  judgment  for  the 
price,  according  to  law  and  justice. 

"The  Anderston  Co.  have  therefore  failed  to  make  out  a  case  of  loss  of  the  price, 
upon  which  their  claim  of  relief  from  Bibby  k  Co.  could  be  maintained. 

*'  3rti,  It  was  upon  the  third  ground  of  action  that  their  case  was  pressed  before  the 
Sheriff.     He  thinks  it  has  failed  iu  point  both  of  law  and  of  fact  on  this  head. 

**  In  point  of  law,  The  averments  on  which  the  Company  rely  are  (1)  that  Bibby 
k  Co.  wrongfully  confused  and  understated  the  quantity  of  the  goods  ;  (2)  that  in 
consequence  the  Anderston  Co.  were  under  the  necessity  of  sending  goods  in  excess 
of  the  contract  quantity  to  complete  their  contract  with  the  Egyptian  Government ; 
and  (S)  that  they  have  not  been  paid  by  the  Government  for  the  aouble  shipment. 

"  These  elements  of  the  case  imply  that  Bibby  k  Co.  have  hot  fidled  to  deliver  any 
of  the  goods  which  they  undertook  to  deliver,  and  consequently  that  their  primary 
obligations  under  their  contract  have  been  fulfilled.  They  cannot  be  held  to  have 
wrongfully  confused  the  quantities  of  the  goods  (the  idea  of  fraud  being  out  of  the 
question),  so  as  to  affect  the  Anderston  Co.'s  interest  as  with  the  Egyptian  Govern- 
ment, unless  they  were  under  some  secondary  or  accessorjr  obligation,  to  assist  the 
latter  company  in  proving  the  quantities  to  the  satisfaction  of  that  Government. 
But,  as  alieadv  observed,  tnere  was  not  such  an  obligation  on  them  at  common  law» 
and  the  foundation  for  holding  that  it  existed  by  special  agreement,  viz.,  Bibby 
k  Co.'s  knowledge  of  the  terms  of  the  contract  with  the  Egyptian  Government  is 
awantine 

"Farther,  the  averments  are  insufficient,  because,  supposing  the  pursuers  had  a 
good  claim  on  the  defenders  for  the  price  of  the  excess  of  goods,  it  could  only  be  on 
the  ground  that  it  was  irrecoverable  from  the  Clovemment  referred  to.  This,  how- 
ever, is  not  averred.  It  is  only  said  that  they  have  not  been  paid  the  price.  There 
ii  nothiog  in  tiie  summons  to  show  that  it  is  certain,  or  even  probable^  they  will 
not  be  paid  it  On  the  contrary,  it  follows  from  the  averments  that  t^  Egyptian 
Gof9nimeut^  having  received  and  appropriated  these  goods^  are  liaUe  fat  ^  prios 
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of  them.  If  it  shall  recognize  that  obligation  (as  the  law  mast  assume  it  will),  the 
Anderston  Company  would  be  paid  twice  for  the  goods  in  question,  if  they  recovered 
under  this  head  of  the  summons.  If,  on  the  other  hand,  the  Government  shall 
refuse  to  pay,  the  law  will  assume  that  there  are  Courts  in  which  the  pursuers*  right 
to  payment  can  be  made  good.  If,  unhappily  (as  was  suggested  by  the  pursuers' 
agent),  the  Courts  in  Egypt  are  so  corrupt  that  the  pursuers  will  be  unable  to  recover 
through  them,  they  must  take  the  consequences  of  having  entered  into  a  contract  in 
which  they  are  so  completely  at  the  mercy  of  the  other  party.  Bibby  and  Company 
could  not  be  held  responsible  for  a  foreign  Government  refusing  to  discharge  its 
obligations  arising  out  of  mercantile  transactions,  or  of  a  foreign  Court  neglecting  its 
plain  duty  of  enforcing  them. 

*'The  Sheriff,  therefore,  considers  that  this  branch  of  the  Anderston  Company's 
case  is  bad  in  law,  even  supposing  their  averments  had  been  proved. 

"/n  point  off  act,  also,  it  has  failed.  The  Anderston  Company  were  not  under  any 
necessity  to  forward  the  second  set  of  goods.  The  Government  had  not  refused  to 
pay  for  the  first  set.  Bibby  &  Company's  inquiries  led  them  to  expect  that  the 
dimculty  would  be  cleared  up,  and  that  the  Government  would  be  satisfied  upon  the 
point.  They  communicated  their  expectations  to  the  Anderston  Company,  which 
were  soon  realized.  It  was  during  the  delay  of  a  few  weeks,  between  the  mistakes 
being  discovered  and  the  Government  being  satisfied  as  to  the  first  deliveries,  that 
the  Anderston  Company  chose  to  despatch  the  second  lot.  For  this  there  was  no 
"necessity,"  as  the  summons  avers  there  was.  If  the  Company  had  acted  with 
ordinary  prudence,  they  would  have  waited  the  result  of  Bibby  k  Company's  in- 
quiries.  It  was  both  unwise  and  (as  the  result  has  shown)  unnecessary  for  them  to 
make  the  additional  shipment 

**  It  is  not  required  for  the  decision  of  the  cause  to  pronounce  on  Bibby  &  Com- 
pany's plea  of  contributory  negligence,  which  would  only  have  arisen  upon  the 
Foundry  Company  making  out  a  case  of  negligence  inferring  liability  against  Bibby 
&  Company.  Dealing,  however,  with  the  point  on  the  assumption  (for  the  sake 
of  argument)  of  there  being  such  liability,  the  Sheriff  concurs  with  the  Sheriff- 
Substitute  that  there  was  contributory  negligence  on  the  part  of  the  Foundry 
Company,  or  those  representing  them. 

"  Upon  this  point  it  is  immaterial  whether  R.  Gilchrist  &  Company  did  or  did 
not  act  as  agents  for  the  Foundry  Company  in  Liverpool  during  the  transhipment. 
If  they  did  (which  the  Sheriff  thinks  is  proved),  their  negligence  would  be  equivalent 
to  that  of  their  employers  ;  if  they  did  not,  the  Anderston  Company  must  be  held 
as  having  acted  negligently  in  leaving  the  transhipment  and  the  verifying  of  the 
bills  of  lading  to  be  arrangeid  by  Bibby  &  Company,  without  any  person  to  attend  to 
the  interests  of  the  shippers.  Leaving  the  issuing  of  the  bills  of  lading  to  the  repre- 
sentatives of  the  owners  of  the  vessels,  without  proper  check  or  verification,  was 
careless  and  unbusinesslike,  and  was  pretty  sure  to  lead  to  mistake.  To  act  thus 
when  the  settlement  with  the  Egyptian  Government  was,  by  the  contract,  to  be 
made  upon  bills  of  lading,  was  doubly  reprehensible,  and  the  Foundry  Company 
have  themselves  chiefly  to  blame  for  the  disappointment  which  was  the  natunu 
result  of  such  mismanagement  on  their  part 

"  Supposing,  howevei^  negligence  inferring  damages  had  been  proved  against  Bibby 
&  Company  in  their  not  having  issued  proper  bifls  of  lading,  and  that  there  had 
been  no  contributory  negligence  on  the  part  of  the  Anderston  Company,  the  claim 
of  the  latter  to  the  price  of  the  goods  shipped  without  bills  of  lading  would  be  bad, 
being  for  consequential  damages.  The  direct  result  of  the  want  of  such  bills  has 
only  been  the  expense  and  delay  occasioned  in  obtaining  other  proof  of  the  delivery 
to  the  consignee.  The  refusal  of  the  Government  to  pay  for  the  goods  actually 
delivered  is  not  a  matter  with  which  Bibby  &  (Company  have  any  concern,  arising^ 
as  it  does,  out  of  a  contract  to  which  that  firm  is  not  a  party. 

*'  On  these  grounds  the  Sheriff  has  no  difficulty  in  holding  that  Bibby  k  Oimpany 
have  succeeded  on  all  the  questions  under  dispute. 

'*  The  Sheriff-Substitute's  judgment  is  erroneous  on  a  small  and  unimportant  matter 
of  form,  in  having  sustained  Bibby  k  Company's  second  plea  in  defence,  viz.,  that 
the  claim  of  the  Anderston  Company  being  unliquidated,  the  action  at  the  instance 
of  the  latter  should  not  be  conjoined  with  the  action  at  Bibby  k  Company's  in- 
stance, and  that  the  action  by  the  Anderston  Company  should  be  dismissed.  The 
actions  were  conjoined,  and  the  circumstances  of  the  Anderston  0>mpany's  claim  not 
having  htm  liquid  coxdd  be  no  reason  for  dismissing  their  action  to  have  it  liqui- 
dated. W.  O.  D.* 
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THE  MERCHANT  SHIPPING  ACT  OF  1876. 

The  Merchant  Shipping  Act  of  1854  was  a  codification  of  the 
greater  part  of  the  Maritime  Law  of  this  country.  In  it  the  func- 
tions of  the  Board  of  Trade  were  accurately  defined ;  new  and  com- 
prehensive rules  as  to  the  ownership  and  registry  of  British  ships 
were  laid  down ;  the  relations  between  owners,  masters,  and  seamen 
were  carefully  adjusted;  and,  at  the  same  time,  safety  and  the  pre- 
vention of  accidents  occupied  the  attention  of  the  Legislature.  But 
in  one  thing  the  Act  was  deficient.  The  provisions  for  the  preven- 
tion of  accidents  were  wholly  inadequate.  The  same  remark 
applies  to  the  amending  Acts  of  the  years  1862  to  1873.  This  is 
not  to  be  wondered  at.  Till  recently  the  utmost  possible  attention 
was  paid  by  shipowners  to  the  state  of  their  vessels.  Before  the 
commencenaent  of  every  voyage  the  ship  was  thoroughly  over- 
hauled, and  no  expense  was  spared  to  make  her  as  seaworthy  as 
possible.  But  the  growth  of  facilities  for  insurance  gradually 
brought  about  a  changa  The  loss  of  a  ship  is  no  longer  the  terrible 
calamity  it  once  was.  The  money  which  sinks  to  the  bottom  of 
the  sea  may  be  recovered  from  the  underwriters  at  Lloyd's.  No 
matter  in  what  condition  a  ship  is  sent  to  sea,  the  owner  has  it  in 
his  power  to  secure  himself  against  all  loss,  in  the  event  of  a  • 
casualty,  by  the  expenditure  of  probably  a  smaller  sum  than  would 
be  needed  to  render  the  ship  thoroughly  seaworthy.  That,  in  these 
circumstances,  the  thoughtlessness  or  cupidity  of  owners,  combined 
with  the  recklessness  of  seamen  to  produce  a  very  dangerous  state 
of  affairs,  was  only  natural  The  seaman's  security  against  loss  of 
life  diminished  as  the  owner's  security  against  loss  of  gain  became 
greater.  The  theory  of  legislation  for  the  safety  of  employees  has 
already  been  long  ago  adopted  in  the  case  of  miners,  factory 
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workers,  and,  to  some  extent,  of  seamen.  But  the  protection  ex- 
tended to  seamen,  both  by  statute  and  at  common  law,  fell,  previous 
to  1876,  far  short  of  that  enjoyed  by  other  classes  of  workmen. 

In  1873  a  measure  (The  Merchant  Shipping  Act  of  1873)  was 
passed  which  dealt  in  a  more  stringent  manner  than  any  previous 
statute  with  the  evils  arising  from  overloading,  and  the  dangerous 
custom  of  sending  to  sea  vessels  which  are  defective  in  hull,  equip- 
ment, or  machinery.  Under  this  Act  the  Board  of  Trade,  if  a  com- 
plaint was  made  to  them,  had  the  right  of  surveying  any  ship  which 
was  suspected  of  being  unseaworthy ;  and  if  the  report  of  the  sur- 
veyor was  unfavourable,  they  could  order  the  ship  to  be  detained 
or  released,  either  absolutely  or  upon  the  performance  of  such  con- 
ditions with  respect  to  the  execution  of  repairs  or  alterations,  or 
the  unloading  or  reloading  of  cargo,  as  they  might  choose  to  impose. 
The  owner  might  appeal  from  the  decision  of  the  Board  of  Trade 
in  England  and  Ireland  to  any  Court  having  Admiralty  jurisdiction, 
and  in  Scotland  to  the  Sheriff  or  Sheriff-Substitute  of  the  county. 

Subsequently  to  1873  the  exertions  of  Mr.  PlimsoU,  and  the 
facts  disclosed  by  persons  who  were  acquainted  with  the  seaports  of 
the  United  Kingdom,  excited  popular  interest  in  the  subject.  It 
was  proved  from  statistics  that  the  loss  of  life  by  shipping  casual- 
ties was  far  greater  than  the  public  had  been  aware  of;  that  this 
loss  of  life  was  in  a  great  measure  preventible ;  and  that  the  oppo- 
sition to  a  thorough  measure  of  reform  proceeded  from  those  who, 
in  too  many  cases,  had  actually  profited  by  the  disasters  which  it 
was  intended  to  prevent.  At  the  close  of  the  session  of  1875, 
Government  yielded  to  the  storm  of  popular  indignation  aroused 
by  what  was  regarded  as  an  unsatisfactory  policy  on  the  subject, 
and  a  temporary  measure  was  passed  containing  provisions  against 
sending  unseaworthy  ships  to  sea,  and  for  the  use  of  a  load-line. 
This  measure  wcw  repealed  by  the  Merchant  Shipping  Act  of  1876. 
The  Act  of  1876  may  be  divided  into  four  parts: — 1.  Certain 
powers  are  conferred  on  the  Board  of  Trade  for  the  purpose  of 
diminishing  the  risk  of  casualties.  2.  Courts  are  established  for 
appeals  against  orders  made  by  the  Board  of  Trade  in  the  exercise 
of  these  powers.  3.  Bules  are  laid  down  for  investigations  into 
shipping  casualties.  4  New  provisions  are  made  with  regard  to 
loading. 

1.  Sending  a  ship  to  sea  in  an  unseaworthy  condition  is  a  mis- 
demeanour, unless  the  person  responsible  for  sending  her  can  prove 
that  he  used  all  reasonable  means  to  insure  her  being  in  a  sea- 
worthy condition,  or  that  her  going  to  sea  was  under  the  circum- 
stances justifiable.  The  master  as  well  as  the  owner  is  responsible 
for  the  state  of  the  ship,  and  they  can  both,  when  tried,  give  evi- 
dence on  their  own  behalf.  In  England  a  prosecution  for  sending 
an  unseaworthy  ship  to  sea  can  only  be  instituted  by  or  with  the 
consent  of  the  Board  of  Trade  (sec.  4).  This  provision  does  not 
apply  to  Scotland,  where  prosecutions  will  take  place  in  the  ordi- 
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nary  manner,  at  the  instance  of  the  Procurator-Fiscal.  With  regard 
to  seaworthiness,  the  Act  introduces  an  entirely  new  rule  of  law; 
The  seaworthiness  of  the  ship  has  always  been  a  condition  of  con- 
tract between  the  shipowner  and  the  underwriter  or  shipper.  It  is 
stipulated  for  in  the  charter-party,  and  implied  in  the  hill  of  lading. 
There  was,  however,  nothing  of  the  sort  as  between  shipowner  and 
seaman.  There  was  no  implied  warranty  on  the  part  of  a  ship- 
owner contracting  with  a  seaman  that  the  vessel  was  seaworthy. 
A  seaman  having  once  engaged  to  serve  on  board  a  ship,  and  after- 
wards suffering  from  its  unseaworthy  condition,  could  not  claim 
damages  on  the  ground  that  under  his  agreement  the  fitness  of  the 
ship  for  the  voyage  was  implied.  This  point  was  clearly  settled 
in  the  case  of  Couch  v.  Sted  (3  E.  &  B.  402).  But  the  law  is  now 
altered.  In  every  contract  of  service,  express  or  implied,  between 
the  owner  of  a  ship  and  a  master  or  seaman,  and  also  in  every  in- 
strument of  apprenticeship,  there  is  now  an  implied  condition  that 
all  reasonable  means  have  been  used  to  render  the  ship  seaworthy 
when  she  sails,  and  that  similar  care  will  be  taken  to  keep  her  sea- 
worthy during  the  voyage  (sec.  5).  Not  only  is  this  the  case,  but 
no  agreement  to  the  contrary  is  valid.  A  shipowner  or  master  can- 
not, therefore,  take  advantage  of  the  recklessness  which  might 
induce  seamen  to  sign  articles  to  the  effect  that,  in  the  event  of  the 
ship  being  sent  to  sea  without  due  precautions  having  been  taken 
to  insure  her  seaworthiness,  they  would  waive  their  claim  to  hold 
the  owner  or  master  responsible  for  the  consequences.  It  is,  how- 
ever, specially  provided  that  no  liability  shall  attach  to  the  owner 
of  a  ship  which  is  sent  to  sea  in  an  unseaworthy  state,  where,  owing 
to  special  circumstances,  sending  her  to  sea  in  such  a  state  was 
**  reasonable  and  justifiable/'  It  yet  remains  to  be  seen  what  cir- 
cumstances will  be  held  to  be  "  reasonable  and  justifiable"  under 
the  Act. 

Very  extensive  powers  are  conferred  upon  the  Board  of  Trade 
with  regard  to  the  detention  of  unsafe  ships.  There  are  four 
^unds  on  which  a  British  ship  may  be  detained : — (1)  The  defec- 
tive condition  of  her  hull ;  (2)  the  defective  condition  of  her 
equipments  or  machinery;  (3)  overloading;  (4)  improper  load- 
ing. If  it  appears  to  the  Board  of  Trade  that  on  any  of  these 
grounds  a  ship  could  not  proceed  to  sea  without  serious  danger  to 
human  life,  they  may  detain  her  in  port  for  the  purpose  of  being 
surveyed.  A  distinction  must  here  be  noticed  in  the  law  regarding 
foreign  and  British  ships.  British  ships  may  be  detained  on  any 
of  the  four  grounds  just  stated.  Overloading  and  improper  loading 
are  the  only  two  valid  grounds  for  detaining  a  foreign  vesseL 
When  the  Board  of  Trade  decide  on  detaining  a  foreign  ship,  a  copy 
of  the  order  for  detention  must  be  forthwith  served  on  the  nearest 
consular  officer  for  the  state  to  which  the  ship  belongs.  The  con- 
sular officer,  on  the  request  of  the  owner  or  master  of  the  ship,  may 
require  that  the  person  appointed  by  the  Board  of  Trade  to  survey 
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shall  be  accompanied  by  some  one  selected  by  him.  But  it  is  evi- 
dent that  the  representatiye  of  the  consular  officer  can  have  no 
voice  in  the  matter,  as  the  Act  provides  (sec.  13)  that  if  he  and  the 
Board  of  Trade  surveyor  do  not  agree,  the  Board  of  Trade  "  may 
act  as  if  the  requisition  had  not  been  made."  The  remedy  of  an 
appeal  to  the  Courts  of  Survey,  the  powers  and  duties  of  which  will 
be  presently  explained,  is  open  to  the  owner  or  master  of  a  foreign 
ship.  As  foreign  vessels  cannot  be  detained  on  the  ground  of 
defective  hull,  equipment,  or  machinery,  the  Act  may  so  far  be 
evaded  by  transferring  the  ship,  by  means  of  a  fictitious  sale,  to  a 
foreign  owner.  But  the  fact  of  such  a  change  of  nationality  should 
be  intimated  to  the  underwriters.  In  a  case  decided  in  May  1876, 
the  Court  held  that  failure  to  intimate  <  the  change  of  nationality, 
when  proposing  for  a  new  insiurance  to  a  company  with  whom 
the  ship  had  been  previously  insured,  was  material  concealment, 
although  as  a  matter  of  fact  the  ship  was  seaworthy  (Hutchinson 
Jk  Co,  V.  The  Aberdeen  Sea  Insurance  Co.,  13  S.  L.  R  456). 

The  Act  contains  stringent  provisions  for  enforcing  an  order  for 
detention  (see  sec.  34).  When  a  ship  has  been  ordered  to  be  de- 
tained, any  officer  of  the  navy  (on  fuU  pay),  of  the  Board  of  Trade 
or  Customs,  or  of  the  consular  staff,  may  detain  her.  A  penalty 
not  exceeding  £100  is  imposed  on  a  master  or  owner  taking  a 
detained  ship  to  sea  before  she  has  been  released  by  competent 
authority.  On  more  than  one  occasion  during  the  last  two  years, 
when  ships  have  proceeded  to  sea  against  the  orders  of  the  Board 
of  Trade  (under  the  Act  of  1873),  they  have  carried  with  them  the 
officials  sent  by  the  Board  of  Trade  to  detain  them.  To  do  so  is  an 
offence  under  the  Act  of  1876,  punishable  by  a  penalty  not  exceed- 
ing £100,  to  which  the  owner  and  the  master  are,  each  of  them, 
liable.  They  are  also  liable  for  all  expenses  incidental  to  the  officer 
or  surveyor  being  taken  to  sea. 

The  Board  of  Trade  is  liable  to  the  shipowner  for  costs  and 
damages  if  it  appears  that  there  was  not  reasonable  cause  for  the 
detention  of  the  ship.  If,  on  the  other  hand,  it  appears  that  the 
ship  at  the  time  of  detention  was  unsafe  within  the  meaning  of  the 
Act,  the  owner  is  liable  to  the  Board  of  Trade  for  the  expenses 
incurred  in  connection  with  the  detention  and  survey  of  the  ship. 
When  a  complaint  is  made  to  the  Board  of  Trade  that  a  ship  is 
unsafe  and  ought  to  be  detained,  the  complainant  may  be  required 
to  give  security  for  all  costs  and  compensation  which  the  Board 
may  incur  by  detaining  the  ship.  But  an  exception  to  this  rule  is 
made  in  favour  of  seamen.  If  the  complaint  is  made  by  one  fourth, 
being  not  less  than  three,  of  the  seamen  belonging  to  the  ship,  and 
is  not,  in  the  opinion  of  the  Board  or  detaining  officer,  frivolous  or 
vexatious,  no  such  security  is  to  be  required  (sec.  11).  But  the 
complaint  must  be  made  '*  in  proper  time  "  before  the  sailing  of  the 
ship. 

2.  Courts  of  Survey. — A  Court  of  Survey  consists  of  a  Judge, 
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sitting  with  two  assessors.  The  Act  left  to  the  Lord  Chancellor 
the  duty  of  deciding  who  should  act  as  Judges  in  the  newly- 
established  Courts.  Twenty-two  Courts  of  Survey  have  been  con- 
stituted in  Scotland  under  rules  issued  on  the  29th  of  September 
1876.  The  Chancellor  has  performed  his  duty  with  an  evident  view 
to  economy.  He  has  utilised  the  Sheriffs  and  Sheriff-Substitutes. 
Whether  the  Judges  of  the  Courts  of  Survey  will  regard  this 
accession  of  jurisdiction  with  great  satisfaction  admits  of  doubt. 
To  take  one  particularly  hard  case,  the  Sheriff  of  Caithness  may 
at  any  moment  be  summoned  by  his  Sheriff-Clerk  to  leave  the 
comforts  of  Edinburgh  in  mid-winter,  and  proceed  to  the  shores  of 
the  Pentland  Firth  to  preside  in  the  Survey  Court  at  Wick  !  He 
may  possibly  arrange  with  the  Substitutes  in  Caithness  or  Suther- 
laadshire  to  perform  this  duty.  But,  failing  them,  he  cannot 
authorize  his  Substitute  at  Kirkwall  to  act  for  him,  as  he  is  not 
one  of  the  Judges  nominated  by  the  Lord  Chancellor. 

The  Courts  of  Survey  are  instituted  for  the  purpose  of  deter- 
mining appeals  of  two  classes  : — First,  Appeals  against  an  order  of 
the  fioaid  of  Trade  that  a  ship  shall  be  finally  detained  under 
section  6  of  the  Act,  which  provides  that  *'  where  a  British  ship, 
being  in  any  port  of  the  United  Kingdom,  is,  by  reason  of  the 
defective  condition  of  her  hull,  equipments,  or  machinery,  or  by 
reason  of  overloading  or  improper  loading,  unfit  to  proceed  to  sea 
without  serious  danger  to  human  life,  having  regard  to  the  nature 
of  the  service  for  which  she  is  intended,  any  such  ship  (herein- 
after referred  to  as  *  unsafe ')  may  be  provisionally  detained  for  the 
purpose  of  being  surveyed,  and  either  finally  detained  or  released^ 
as  follows :  —(1)  The  Board  of  Trade,  if  they  have  reason  to  believe 
on  complaint,  or  otherwise,  that  a  British  ship  is  unsafe,  may  pro- 
visionally order  the  detention  of  the  ship  for  the  purpose  of  being 
surveyed  ;  (2)  when  a  ship  has  been  provisionally  detained,  there 
shall  be  forthwith  served  on  the  master  of  the  ship  a  written  state- 
ment of  the  grounds  of  her  detention,  and  the  Board  of  Trade  may, 
if  they  think  fit,  appoint  some  competent  person  or  persons  to  sur- 
vey the  ship,  and  report  thereon  to  the  Board ;  (3)  the  Board  of 
Trade  may  either  order  the  ship  to  be  released,  or,  if  in  their  opinion 
the  ship  is  unsafe,  may  order  her  to  be  finally  detained,  either 
absolutely,  or  until  the  performance  of  such  conditions  with 
respect  to  the  execution  of  repairs  or  alterations,  or  the  unload- 
ing or  reloading  of  cargo,  as  the  Board  think  necessary  for  the  pro- 
tection of  .human  life,  and  may  from  time  to  time  vary  or  add  to 
any  such  order."  Secondly,  Appeals  against  the  refusal  of  certain 
certificates,  namely,  (1)  certificates  under  the  Merchant  Shipping 
Act  of  1854;  (2)  certificates  of  clearance  under  the  Passengers 
Act  of  1855;  (H)  certificates  as  to  lights  or  fog-signals  under 
the  Merchant  Shipping  Act  of  1862.  In  the  first  class  of  appeals 
the  surveyor  appointed  by  the  Board  of  Trade  to  examine  a  ship 
which  has  been  provisionally  detained,  having  made  an  adverse 
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report  on  the  state  of  the  ship,  the  Board  of  Trade  may  make 
an  order  for  final  detention,  either  absolutely,  or  until  such  repairs 
are  made  in  the  ship,  or  alterations  in  her  loading,  as  will  render 
her  safe ;  but  before  doing  so  they  serve  upon  the  master  of  the 
ship  a  copy  of  the  report  which  has  led  to  the  order  for  final 
detention.  Within  seven  days  after  being  served  with  the  copy 
report,  the  master  or  owner  may  appeal  to  the  Court  of  Survey. 
This  is  done  by  filing  at  the  office  of  the  Begistrar  of  thQ  Court  of 
Survey  (who  in  Scotland  is  the  SherifiT-Clerk  of  the  county  in 
which  the  Court  is  held)  a  notice  of  appeal.  As  soon  as  this 
notice  has  been  filed,  the  registrar  must  communicate  the  fact, 
both  by  telegram  and  letter,  to  the  Board  of  Trade,  who  will  inform 
him  if  they  intend  to  have  the  appeal  heard  by  the  Wreck  Conr- 
missioner,  as  may  be  done  in  any  case  in  which  the  Board  think  it 
expedient,  and,  if  so,  on  what  day.  If,  however,  he  is  informed 
that  the  appeal  will  not  be  heard  by  the  Wreck  Commissioner,  the 
registrar  will  communicate  with  the  Judges  of  the  Court,  and 
ascertain  which  of  them  will  hear  the  appeal,  and  on  what  day. 
On  ascertaining  when  the  hearing  will  take  place,  the  registrar,  if 
there  is  a  list  of  assessors  for  the  Court,  will  select  from  it  the  per- 
son who  is,  in  his  opinion,  best  qualified  to  act  as  one  of  the  as- 
sessors. If  there  is  no  list,  the  Judge  will  instruct  him  whom  to 
appoint.  The  Board  of  Trade  will  appoint  the  other,  and  send  his 
name  and  address  to  the  registrar.  The  registrar  must  now  sum- 
mon the  Court.  This  should  be  done,  if  practicable,  not  later  than 
fourteen  days  from  the  filing  of  the  notice  of  appeal  The  parties 
before  the  Court  are — (1)  The  Board  of  Trade;  (2)  the  appel- 
lant {i.e.  the  owner  or  master  of  the  ship  detained) ;  and  (3) 
any  other  person  who  may,  by  permission  of  the  Judge,  be  made 
a  party  to  the  proceedings. 

In  the  second  class  of  appeals  the  appellant  is  a  shipowner 
who  feels  aggrieved  on  any  of  the  three  following  grounds: — 
(1)  A  declaration  of  a  shipwright  surveyor,  or  an  engiijeer  sur- 
veyor, respecting  a  passenger  steamer,  under  sections  309  and  312 
of  the  Merchant  Shipping  Act  of  1854,  or  by  a  refusal  of  a  sur- 
veyor to  give  such  a  declaration ;  (2)  the  refusal  of  a  certificate 
of  clearance  for  an  emigrant  ship  under  sections  11  and  50  of 
the  Passengers'  Act,  1855 ;  or  (3),  the  refusal  of  a  certificate  as 
to  lights  or  fog-signals  under  the  Merchant  Shipping  Act  of 
1862.  The  appeal  is  made,  as  in  the  first  class  of  appeals,  by 
filing  a  notice  at  the  registrar's  ofiica  But  no  appeal  is  com- 
petent if,  as  may  be  done,  some  person  appointed  by  the  shipowner 
accompanied  the  surveyor,  and  agreed  in  the  report  by  which  the 
shipowner  feels  aggrieved  (sec.  14). 

The  Court,  in  deciding  appeals  of  both  classes,  is  to  follow,  so 
far  as  possible,  the  same  rules  of  procedure,  *  These  are  laid  down 
in  "  General  Rules  for  Courts  of  Survey  in  the  United  Kingdom, 
1876,"  issued  in  pursuance  of  the  Act 
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When  the  appeal  is  heard  the  procedure  in  Court  is  as  follows: — 
The  Board  of  Trade  first  call  their  witnesses.  Having  done  so, 
they  state,  in  writing,  what  order  they  require  the  Court  to  make. 
The  evidence  for  the  complainant,  if  present,  is  heard,  and  he  states 
in  writing  the  order  he  requires  (Rules  of  Court,  23  and  24). 
The  appellant  then  does  the  same.  The  witnesses  for  the  appellant 
having  been  examined,  the  Board  of  Trade  and  the  complainant 
may,  in  cause  shown  to  the  satisfaction  of  the  Judge,  call  further 
witnesses  in  reply.  After  all  the  witnesses  have  been  examined, 
the  Court  hears  first  the  appellant,  then  the  complainant  (if  any), 
and  afterwards  the  Board  of  Trade  (Rule  26).  The  Judge  may 
adjourn  the  Court  from  time  to  time  and  from  place  to  place.  He 
may  deliver  the  judgment  of  the  Court  either  vivd  voce  or  in  writ- 
ing. If  in  writing,  it  may  be  sent  to  the  parties.  A  Court  need 
not  be  held  merely  for  the  purpose  of  giving  the  decision.  As 
soon  as  possible  after  the  Court  has  come  to  its  decision,  the  Judge 
will  issue  an  order  for  the  detention  or  release  of  the  ship,  and 
report  to  the  Board  of  Trade. 

With  regard  to  expenses  and  damages,  the  Court  may  either 
decide  whether  they  are  due,  to  whom  and  from  whom,  and  assess 
the  amount,  or  the  parties  may  refer  the  question  to  the  Commis- 
sioner of  Wreck.  In  either  case  the  consent  in  writing  of  parties 
is  requisite  (Rule  of  Court,  32). 

3.  Investigations  into  Shipping!  Ccisualties, — Hitherto  investiga- 
tions into  shipping  casualties  have  been  held,  under  the  Merchant 
Shipping  Act  of  1854,  by  two  Justices,  or  a  stipendiary  magistrate, 
in  England,  with  or  without  assessors.  In  Scotland  the  Board  of 
Trade  may  remit  the  investigation  to  the  Lord  Advocate  to  be  pro- 
secuted in  such  manner  as  he  might  direct, "  and  in  case  he  so 
requires,  with  the  assistance  of  such  persons  of  nautical  skill  and 
knowle^e  as  the  Board  of  Trade  may  appoint  for  the  purpose." 
Under  the  new  Act,  power  is  conferred  on  the  Lord  Chancellor 
to  appoint  a  "  Wreck  Commissioner  *'  for  the  purpose  of  holding 
investigations  into  shipping  casualties.  The  Commissioner  has  all 
the  powers  conferred  on  Justices  by  the  Act  of  1854.  Section  30 
changes  the  law  as  to  assessors.  Their  assistance  is  now  required 
in  every  case,  and  they  are  appointed  by  the  authority  holding  the 
investigation  out  of  a  list  of  persons  approved  by  the  Home  Secretary, 
instead  of  by  the  Board  of  Trade. 

Section  432  of  the  Act  of  1854  provides  that  an  investigation 
may  be  held  in  any  of  the  following  cases : — (1)  When  a  ship  is 
lost,  abandoned,  or  materioMy  damaged  on  or  near  the  coasts  of  the 
United  Kingdom.  (2)  When  a  ship  causes  loss  or  material  damage 
to  another  on  or  near  the  coasts  of  the  United  Kingdont  (3) 
When  loss  of  life  ensues  from  such  a  casualty.  (4)  When  such  a 
casualty  happens  elsewhere,  and  any  competent  witnesses  are  found 
or  arrive  in  the  United  Elingdom.  Section  32  of  the  Act  of  1876 
extends  these  provisions.     An  inquiry  may  be  ordered  by  the 
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Board  of  Ti*ade  whenever  (1)  any  ship  on  or  near  the  coasts  of 
the  United  Kingdom,  or  any  British  ship  elsewhere,  has  been 
stranded  or  damaged  (the  word  *'  materially "  used  in  the  Act  of 
1S54  is  omitted),  and  any  witness  is<  found  at  any  place  in  the 
United  Kingdom ;  (2)  "  whenever  a  British  ship  has  been  lost,  or 
is  supposed  to  have  been  lost,  and  any  evidence  can  be  obtained  in 
the  United  Kingdom  as  to  the  circumstances  under  which  she  pro- 
ceeded to  sea  or  was  last  heard  of."  This  new  and  important  pro- 
vision as  to  missing  ships  is  evidently  intended  to  meet  the 
numerous  cases  in  which  it  is  alleged  that  ships  are  sent  to  sea  in 
circumstances  of  great  danger  €Lnd  never  heard  of  again.  The 
many  obstacles  now  pnt  in  the  way  of  unscrupulous  owners  may 
possibly  be  evaded,  and  ships  may  be  allowed  to  sail  in  an  unsafe 
condition.  We  happen  to  know  of  one  case,  subsequent  to  the  Ist 
of  October  1876,  when  this  Act  came  into  force,  in  which  a  vessel 
sailed  from  a  port  in  the  Firth  of  Forth  so  deeply  laden  that  fifty 
tons  of  coal  had  to  be  thrown  overboard  before  she  could  face  a 
moderate  gale  of  wind  with  even  a  reasonable  chance  of  safety. 
We  think  that  in  some  instances  exaggerated  statements  have 
been  made  as  to  the  mercenary  conduct  of  shipowners,  and  the 
extent  to  which  large  insurances  have  been  effected  on  unsafe 
vessels.  But  there  can  be  no  doubt  that  the  recklessness  of  sea- 
men affords  a  strong  temptation  to  a  needy  and  unprincipled 
owner.  A  seaman  on  being  paid  off  frequently  receives  a  sum  of 
money  sufficient  to  maintain  him  in  comfort  for  six  months  or 
more.  He  very  often  spends  it  in  six  days  or  less.  Half  drunk, 
with  empty  pockets,  and  perfectly  careless,  he  signs  articles  and 
goes  to  sea  in  any  ship  he  can  get.  The  ship  sails,  heavily  laden, 
and  heavily  insured,  and  is  never  heard  of  again.  In  course  of 
time  she  is  given  up  as  lost,  and  the  owner  receives  a  large  sum 
from  the  underwriters.  Many  such  cases  have  occurred  in  which 
evidence  of  an  extraordinary  kind  would  have  been  forthcoming 
had  an  investigation  into  the  circumstances  under  which  the  miss- 
ing  vessels  sailed  been  competent.  The  Board  of  Trade  may  ap- 
point an  investigation  to  be  held  anywhere,  and  the  doubt«  which 
have  been  expressed  as  to  whether  a  magistrate  had  power  to  act 
at  any  other  place  than  in  his  own  Court  are  removed  by  section 
33.  The  procedure  at  investigations  into  shipping  casualties  is  at 
present  regulated  by  "  General  Eules "  issued  by  the  Lord  Chan- 
cellor in  September  1876,  a  copy  of  which  is  kapt  at  every  custom- 
house and  mercantile  marine  office. 

4.  Provisions  as  to  Cargo,  Load-lines,  etc. — (1)  Orain. — Under 
section  22  grain  cargoes  must  be  contained  in  sacks  or  barrels,  or 
secured  in  some  way  from  shifting.  A  penalty  not  exceeding 
£300,  recoverable  upon  summary  conviction,  is  imposed  on  owner, 
master,  or  agent  charged  with  the  loading  and  despatch  of  the  ship 
breaking  this  rule.  In  the  Draft  Bill  the  penalty  was  £100,  which 
was  increased  to  £300  in  Committee.    This  penalty  is,  as  has  been 
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mentioned,  "to  be  recovered  upon  summary  conviction."  On 
referring  to  the  Act  of  1854,  section  518,  subsection  (3),  it  will  be 
found  that  the  amount  of  penalty  recoverable  by  summary  pro- 
cedure is  limited  to  £100.  So  that  it  is  questionable  whether  the 
legal  procedure  provided  in  Part  X.  of  the  Act  of  1854  can  be 
applied  in  England  to  the  recovery  of  £300  by  summary  procedure. 
But  section  518  does  not  apply  to  Scotland.  The  rules  for  legal 
procedure  in  Scotland  are  contained  in  sections  530  to  543,  and 
there  is  nothing  in  them  which  limits  the  penalties  to  be  recovered 
by  summary  procedure.  Section  543  certainly  enacts  that  the 
general  rules  with  respect  to  jurisdiction,  procedure,  and  penalties 
contained  in  the  Act  are,  "  so  far  as  applicable,"  to  extend  to  Scot- 
land. But  not  only  does  the  first  clause  of  section  518  exclude 
Scotland,  but  subsection  (3)  expressly  provides  that  offences 
punishable  by  a  penalty  "  not  exceeding  £100,  shall,  in  England 
and  Ireland,  be  prosecuted  summarily,"  etc.  The  difficulty  of 
reconciling  the  procedure  sections  of  the  Act  of  1854  with  section 
22  of  the  Act  of  .1876  is  therefore  limited  to  England  and  Ire- 
land. In  Scotland  prosecutions  for  carrying  grain  in  bulk  will 
take  place  at  the  instance  of  the  Procurator-Fiscal,  or  of  any 
person  aggrieved  with  concurrence  of  the  Procurator-Fiscal,  before 
the  Sheriff  of  the  county,  or  two  Justices  of  Peace  of  the  county 
or  burgh  where  the  cause  of  the  prosecution  arises  (see  Merchant 
Shipping  Act  of  1854,  17  &  18  Vict.  c.  104,  section  531). 

(2.)  Beck  Cargoes, — Dues  are  paid  in  proportion  to  the  registered 
tonnage  of  a  ship,  but  there  are  spaces  on  deck  which  are,  in  point 
of  fact,  used  for  carrying  caigo.  The  practice  at  seaports  has 
hitherto  been  for  the  officer  receiving  dues  to  receive  from  the 
master  the  certificate  of  registry,  and  charge  on  the  basis  of  the 
registered  tonnage.  Under  section  23  all  dues  payable  on  the 
ship's  tonnage  are  now  to  be  charged  as  if  there  were  added  to  the 
ship's  tonnage  any  deck  space  occupied  by  goods  at  the  time.  The 
tonnage  of  deck  space  is  to  be  ascertained  in  the  same  manner  as 
that  of  a  poop  or  other  permanently  closed  in  space  on  deck  is 
ascertained  under  section  21,  subsection  (4),  of  the  Act  of  1854. 
When  ascertained  it  is  to  be  entered  by  a  Board  of  Trade  or 
Customs  officer  in  the  official  log-book.  But  as  a  dock  company 
collecting  dues  could  not  insist  on  the  production  of  the  log-book, 
the  master  is  to  be  furnished  .with  a  memorandum  of  the  tonnage, 
which  he  will  produce  along  with  the  certificate  of  registry  when 
the  dues  are  demanded.  These  provisions  do  not  apply  to  deck 
cargo  carried  by  a  ship  while  engaged  in  the  coasting  trade  of  any 
British  possession  (section  44). 

(3)  Deck-loads  of  Timber  in  Winter. — ^If  any  ship,  British  or 
foreign,  arrives  from  abroad  at  a  port  in  this  country  between  the 
31st  of  October  and  the  16th  of  April,  carrying  as  deck  cargo  "  (a) 
any  square,  round,  waney,  or  other  timber,  or  any  pitch,  mahogany, 
oak,  teak^  or  other  heavy  wood  goods  whatever,  (b)  any  more  than 
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five  spars  or  store  spars,  whether  or  not  made,  dressed,  and  finally 
prepared  for  use,  or,  (c)  any  deals,  battens,  or  other  light  wood 
goods  of  any  description  to  a  height  exceeding  three  feet  above  the 
deck,"  the  master  and  also  the  owner,  if  privy  to  the  offence,  are 
liable  to  a  penalty  not  exceeding  £5  for  every  hundred  cubic  feet 
of  wood  so  carried.  The  penalty  is  not  incurred  if  the  timber  has 
been  put  on  deck  during  the  voyage  for  the  purposes  of  safety,  or, 
if  the  voyage  has  been  prolonged  beyond  October,  by  stress  of  weather. 
The  offence  consists  in  arriving  in  port  between  the  31st  of  October 
and  the  16th  of  April,  and  the  penalty  is  avoided  if  it  can  be  proved 
that  the  ships  arrived  before  the  16th  of  April  in  consequence  of 
an  exceptionally  favourable  voyage.  A  somewhat  strange  pro- 
vision, as  it  can  only  operate  when  the  very  event  which  the  section 
is  intended  to  prevent,  namely,  carrying  deck-loads  of  timber  in 
winter,  must  have  taken  place  (section  24).  The  Act,  it  must  be 
observed,  makes  foreign  as  well  as  British  ships  liable  to  this 
penalty.  It  may  be  said  that  a  country  is  entitled  to  make  any 
regulations  as  to  any  ships  entering  her  ports,  but  it  would  be  a 
matter  of  considerable  difticulty  to  decide  how  far  the  owners  and 
masters  of  vessels  can  be  subjected  to  a  criminal  process  for  arriving 
at  a  foreign  port  with  cargo  loaded  in  a  manner  consistent  with  the 
municipal  law  of  their  own  country. 

Deck  and  Load-lines. — All  British  ships,  except  coasters  of  lesi 
than  eighty  tons  burden,  fishing  vessels  and  yachts,  must  now  be 
marlced  with  lines  twelve  inches  long  and  one  inch  broad,  painted 
longitudinally  on  each  side  amidships,  so  as  to  show  the  position 
of  each  deck  which  is  above  water.  These  lines  are  called  deck- 
lines  (section  25).  The  load-line,  which  must  be  painted  on  all 
British  ships,  except  coasters  of  less  than  eighty  tons'  burden, 
fishing  vessels,  and  yachts,  is  a  circular  disc,  twelve  inches  in 
diameter,  with  a  horizontal  line  eighteen  inches  long  drawn  through 
its  centre.  This  is  painted  amidships  on  each  sida  The  centre  of 
the  disc  indicates  the  maximum  load-line  in  salt  water  to  which 
the  owner  intends  to  load  the  ship  for  each  voyage.  In  the  case  of 
foreign  going  ships,  it  must  be  marked  on  every  ship  before  it  is 
entered  outwards  for  each  voyage,  and  the  form  of  entry  must 
contain  a  statement  of  the  instance  in  feet  and  inched  between  the 
centre  of  the  disc  and  the  upper  edge  of  each  of  the  deck -lines.  A 
copy  of  this  statement  is  inserted  in  the  agreement  with  the  crew 
before  they  sign  it.  No  superintendent  of  a  mercantile  marine 
office  may  proceed  with  the  engagement  of  a  crew  until  this  entry 
is  made,  and  the  load-line  must  not  be  changed  until  the  ship 
returns  to  a  port  of  discharge  in  the  United  Kingdom.  The  rule  is 
nearly  the  same  as  to  coasting  vessels  (of  more  than  eighty  tons' 
burden),  but  as  their  crews  are  not  engaged  at  mercantile  marine 
ofiices,  the  provision  as  to  signing  articles  does  not  apply.  More- 
over, the  statement  as  to  ti[ie  distance  between  the  centre  of  the 
load-line  disc   and  the  deck-line  is  only  to   be   made  once  a 
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year  in  the  case  of  coasters,  instead  of  previous  to  each  voyage. 
The  penalty  on  owners  neglecting  to  comply  with  these  rules  as  to 
deck  and  load-liues  is  one  not  exceeding  £100  (sections  27  and  28). 
It  will  be  noticed  that  while  the  marking  of  a  load-line  is  compul- 
sory, the  Act  allows  the  owner  to  put  it  as  low  or  as  high  as  he 
pleases. 

The  four  points  to  which  we  have  adverted  compiise  the  most 
important  provisions  of  this  Act  It  consolidates  the  law  as  to  the 
detention  and  survey  of  ships  suspected  of  being  unseaworthy,  and, 
though  falling  short  of  what  was  desired  by  Mr.  Plimsoll  and 
others,  is  perhaps  as  stringent  a  measure  as  coidd  have  been  carried 
through  the  present  House  of  Commons. 


A  PEOCURATOE-FISCAL— WHAT  HE  WAS,  WHAT 
HE  IS.  AND  WHAT  HE  WILL  BE. 
n. 
The  Act  1581,  c.  114,  already  mentioned,  is  one  of  the  class  alluded 
to  by  the  Commissioners  of  1818  providing  for  the  division  of  its 
penalties  as  among  the  authorities  and  other  beneficiaries.  The 
Act  is  interesting  as  showing  the  then  state  of  society,  and  what 
Sheriffs  and  other  magistrates,  and  their  Fiscals,  were  asked  and 
expected  to  do.  The  Act  was  passed  "  for  stanching  of  quhilk  abuse 
and  disorder,"  that  being  "  the  great  excesse  and  superfluitie  used  in 
Bridelles  and  utheris  Banquettes  amangis  the  meane  Subjectes  of 
this  Sealme  alsweil  within  Burgh  as  to  Landward."  "  The  paine  of 
twentie  pund  "  was  "  to  be  payed  be  everie  persone  doer  in  the  con- 
traire  asweil  of  the  Maister  of  the  House  quhair  the  effect  of  this 
Act  is  contravened  as  of  all  uther  persones  that  sail  be  found  or 
tryed  partakeris  of  sik  superfluous  Banquetting."  The  existing 
machinery  of  the  law  is  then  appealed  to  to  carry  these  provisions 
into  effect ;  and,  if  need  be,  the  appointment  of  special  searchers  is 
authorized,  and  in  their  favour  a  general  warrant  of  open  doors  is 
granted,  quite  in  the  fashion  of  a  modem  Forbes  Mackenzie  or  local 
Police  Act.  The  part  of  this  Act  of  James  VI.  which  relates  to  the 
Fiscals  is  the  concluding  provision :  "  the  saidis  pecunial  paines  to 
be  employed  the  ane  halfe  to  the  behoove  of  the  Ordinar  Officiares 
and  Searchers  and  the  uther  halfe  to  the  pure  of  the  Parochine." 
These  ordinary  officers  must  have  embraced  the  Fiscals  of  "  the 
Provest  and  Bailies  within  Burgh,  and  the  Schireffes,  Stewarts, 
Bailies,  and  Lords  of  Begalities  and  their  Baillies,  to  Land-ward," 
although  they  had  not  risen  to  the  position  of  being  specially  named 
as  legal  functionaries.  One  reason  of  this  may  have  been  the  re- 
proach they  had  brought  on  the  Sheriffs  by  being  too  lax  in  their 
attention  to  some  departments  of  duty.  Anyhow,  an  Act  is  found 
passed  in  1592,  which  (c.  26)  narrates  said  default  by  "  Schireffes 
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and  nthers  jadges  ordinar,  alsweill  to  hurgh  as  to  land  within  re- 
gality as  royalty,  their  deputies  and  clerks,"  firstly,  in  criminal 
matters ;  secondly,  "  in  execution  of  justice  in  all  civil  causes  belong- 
ing to  their  judgement  without  partiality  or  needles  delayes;"  thirdly, 
**  in  extracting  of  processes,  decreets,  and  giving  of  seasinges  and 
retours  at  reasonable  pricey  without  exorbitant  extorsion;"  and 
fourthly,  "in  bringing  of  their  court  buikes  with  the  compt  of 
escheittes  and  liiLlawes  intrometted  with  be  them  zearly  to  the 
checker."  The  remedy  applied  is  a  ratification  of  all  their  "  liberties, 
priviledges,  registrationes,  fees  and  commodities/'  on  condition  that 
the  Sheriffs  and  other  Judges  found  caution  '^  in  his  Hienes'  next 
checker  for  discharging  of  their  oflSce  dewtifully  and  making  of 
their  compts  zeirly  in  the  checker  at  the  diettes  appoynted  thereto 
— with  certification  to  them  that  gif  the  said  soverty  be  not  found 
betwixt  and  the  end  of  the  nixt  checker,  they  sail  be  denounced 
rebelles  and  put  to  the  home,  and  thence  furth  aU  his  Hienes' 
subjects  within  their  jurisdictions  sail  be  exeemed  fra  their  ofiices 
and  jurisdiction." 

The  same  state  of  matters  is  found  to  exist  again  in  1663,  and 
Charles  the  Second's  third  Parliament  are  at  the  pains  to  pass  an 
Act  (c.  15)  narrating  the  previous  legislation  on  the  subject — that 
prejudices  and  obstructions  have  arisen  to  his   Majesty's  affaira 
*'  through  the  not  timely  payment  of  His  Rents — and  that  the  ne- 
glect of  the  exact  putting  of  the  saidis  Acts  to  execution  hath  been 
the  only  fountain  from  whence  these  have  sprung  " — which  renewed 
the  old  Acts,  and  ordained  them  to  be  put  in  force.    These  dates, 
irrespective  of  the  Acts,  will  recall  to  every  one  the  civil  disorders 
then  abounding  in  Scotland,  caused  in  great  part  by  the  folly  and 
prelatical  zeal  of  the  kings,  who  from  1603  to  1688  were  busy  fighting 
their  bad  battle  with  the  people  and  the  country.    An  apt  specimen 
of  their  tactics  is  found  in  the  Acts  (1670,  chapters  6,  6,  and  7) 
against  conventicles,  disorderly  baptisms,  and  withdrawing  from 
the  publick  meetings  of  divine  worship,  and  (1672,  c.  11)  against 
those  who  do  not  baptize  their  children.     The  Sheriffs  were  of 
course  called  on  to  upUft  and  account  for  the  penalties  thereby  im- 
posed, and  they  and  their  Fiscals  were  incited  to  energetic  action 
by  the  provision  "  that  His  Majesty,  for  the  further  encouragement 
of  the  saids  Sheriffs  and  others  foresaids  to  do  their  duty  herein, 
doth  allow  them  to  retain  for  their  own  use  the  fines  of  the  several 
persons  above  mentioned,  except  these  of  the  Heretors  for  which 
they  are  to  be  comptable  to  the  Commissioners  of  His  Majestie's 
Treaauiy."     It  was  very  probably  because  the  Sheriffs  and  their 
Fiscals  either  extended  their  supposed  remissness  to  these  fines,  or 
did  not  render  accounts  (see  1672,  c.  17  for  the  annual  penalty 
imposed),  that  in  1672  it  was  enacted  (c.  16 — ^part  concerning  the 
Exchequer)  "  that  upon  payment  by  the  vassals  of  their  saids  Feu 
and  Blench  duties,  the  Sheriffs  or  their  deputes  shall  be  oblidged  to 
grant  to  them  discharges  thereof  without  any  money  or  gratification 
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to  be  given  therefore,  either  to  the  Sheriff  or  his  Servants,  excerpt  a 
Merk  Scots  only." 

While  Sheriffs  and  their  Fiscals — very  likely  from  their  popular 
sympathies — were  thus  proving  remiss,  the  King  and  his  advisers 
resolved  to  import  into  Scotland  the  English  institution  of  Justices 
of  the  Peace  and  Constables,  to  supply  what  coercive  civil  measures 
were  awanting.  This  was  very  likely  thought  by  the  Stuart  Kings 
and  their  advisers  to  be  the  thin  edge  of  the  wedge  successfully  in- 
serted into  our  Scottish  institutions,  which  would  enable  them  to 
drive  it  home  until  they  got  Justices  in  Scotland  invested,  as  they 
are  in  England,  with  power  to  fine  Sheriffs.  Anyhow,  the  importa- 
tion was  effected  by  the  Acts  1609  c.  7,  1617  c  8,  1633  c.  25. 
and  1661  c.  38,  and  these,  according  to  use  and  wont,  authorized 
the  Justices  to  levy  "fines  and  mulcts  for  payment  of  the  Constables', 
Clerks',  and  other  officers'  fees,"  from  persons  prosecuted  in  the 
Courts  to  be  held  by  them.  It  looks  very  much  as  if  the 
Crown's  advisers  were  suspicious  that  Scotch  Justices  might  be  as 
unwilling  tool3  as  Scotch  Sheriffs,  for  these  Acts  direct  "  the  Lords 
of  his  Majestie's  Privy  Council  to  set  down  and  impose  penalties 
upon  "  refractory  and  remiss  Justices.  The  Fiscal  machinery  pro- 
vided by  these  Acts  was  the  appointment  of  "  a  sufficient  Collector 
for  uplifting  the  fines  and  penalties  which  they  have  power  to  im- 
pose upon  any  offender,  and  are  to  take  caution  of  him  for  making 
due  accompt."  It  does  not  appear  from  any  materials  within  our 
reach  whether  this  new  Fiscal  officer  had  much  to  do. 

But  there  was  one  set  of  the  Fiscal  officers  then  in  existence  who 
were  making  hay  while  the  prelatical  sun  was  shining,  and  these 
were  attached  to  the  Commissary  Courts,  and  the  importance  of 
these  officials,  or  rather  the  favour  in  which  their  masters  were  held, 
secured  for  them  the  first  legislative  recognition  of  the  title  "  Pro- 
curator-Fiscal." This  occurs  in  the  Act  1621  c.  12,  or  rather  in  the 
Act  of  Secret  Council  dated  4th  February  1606,  which  was  then 
ratified  by  Parliament,  and  which  proceeds  on  this  narrative: 
**  The  Lordes  of  Secret  Council  and  Session,  considering  the  great 
extortion  used  by  the  Writers  and  Clerkes  of  all  Judicatories  within 
this  Bealme  in  extorting  from  the  subjects  of  the  country  such  un- 
reasonable and  exorbitant  piyces  for  their  writtes  as  ought  not  to  be 
suffered  in  a  well-governed  commonwealth ;  procuring  thereby  not 
onely  private  grudges  but  publicke  exclamation  against  the  withgate 
and  libertie  granted  unto  such  shameful  scafferie  and  extortion, 
highlie  to  his  Majestie's  offence  and  contempt,  hurt  and  prejudice 
of  his  Majestie's  good  subjects,  and  to  the  reproach  and  slaunder  of 
the  Judges  under  whose  office  and  judicatories  the  saids  Clerkes 
and  Writers  serve."  The  Lords  thereafter  declare  statute,  and  or- 
dain the  following  as  the — 

'*  Piyces  set  down  to  the  Procurators-Fiscal,  to  be  taken 
hereafter  for  forming  of  Testaments : — 

''For  small  Testaments  wherein  there  is  little  Geare  and  a  meane 
Quote, xiii  shill  iv  p 
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"For  Testaments  wheieiii  there  is  much  Geare  and  a  great 
Quote, XX  shiU 

"  For  the  Testaments  of  Earles,  Lordes,  and  great  Barrones,  for 

everie  sheet, xxx  shill " 

With  so  much  latitude  still  left  to  the  extortionate  Procurators- 
Fiscal,  the  poor  victims  would,  it  is  thought,  not  be  better  off  in  the 
future  than  the  past 

The  next  l^;islative  mention  of  a  Procurator-Fiscal  is  in  1661, 
c.  61,  and  1663,  c.  28,  these  Acts  being  both  Commissions  in  the 
reign  of  Charles  IL  for  the  Plantation  of  Kirks  and  Valuation  of 
Teinds,  and  the  reference  is  not  the  most  complimentary.  After  a 
declaration  that  valuations  formerly  adjusted  are  not  to  be  called  in 
question,  both  Acts  proceed  to  except  the  case  of  *'  collusion  used 
betwixt  the  Titulars  and  Heretors,  or  betwixt  the  Procurator-Fiscal 
and  Heretors  and  Titulars."  As  no  other  Procurator-Fiscal  had 
been  hitherto  recognized,  and  this  matter  is  in  the  ecclesiastical  line, 
it  is  rather  to  be  feared  that  this  reference  is  to  our  friends  of  the 
Commissary  Courts,  whose  virtue  had  been  previously  declared  by 
Parliament  not  to  be  unimpeachabla 

{To  U  amHnuid,) 


THE  SHERIFF  COURT  ACT  1876,  AND  SOME  CON- 
SIDERATIONS  WHICH  IT  SUGGESTS  AS  TO  THE 
CONDUCT  OF  SCOTCH  LEGISLATION. 

SiB  William  Stibling  Maxwell  recently  said,  in  addressing  his 
constituents  at  Perth,  that  the  Sheriff  Court  Act  of  last  session  had 
been  received  with  general  approbation  by  the  legal  profession  in 
Scotland,  and  claimed  credit  on  behalf  of  Parliament  and  the 
Scotch  members  for  having  passed  it 

On  the  other  hand,  Mr.  Duncan  Maclaren  has  given  the  following 
history  of  the  mode  in  which  it  was  carried : — "  The  Sheriff  Courts 
Bill,  a  very  important  measure  for  Scotland,  was  postponed  and 
postponed  till  Parliament  was  nearly  over,  and  there  was  no  chance 
of  getting  on  with  it  At  last  it  was  suggested  to  the  Lord  Ad- 
vocate that  the  part  of  the  Bill  most  opposed,  relating  to  the 
extension  of  the  jurisdiction,  should  be  left  out,  and  that  the  part 
respecting  the  reform  of  the  procedure  of  the  Court  should  be  gone 
on  with.  This  was  at  once  agreed  to,  and  the  Bill  was  allowed  to 
go  through  Committee,  but  only  at  one  o'clock  in  the  morning, 
when  two  or  three  Scotch  members  were  present  Mr.  Leith, 
member  for  Aberdeen,  made  one  or  two  suggestions,  and  got  one  or 
two  trifling  amendments  on  the  BilL  The  Bill  might  turn  out  a 
very  good  one,  but  Scotch  members  had  no  more  to  do  with  its 
atructureor  approving  of  its  clauses  than  the  members  for  Ireland  had; 
there  was  no  time  allowed  for  it"  While  this  is  the  way  in  which 
$W)i:r.h  members  refer  to  this  measure,  iox  similar  utterances  to 
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those  of  Sir  W.  Maxwell  and  Mr.  M'Laren  might  be  quoted  if  it 
were  worth  while,  a  very  difiFerent  and  quite  decided  verdict  of 
condemnation  is  pronounced  by  an  experienced  Sheriff  Court 
Judge : — "  Somewhat  unexpectedly,  and  somewhat  rapidly  in  the 
end,  the  Sheriff  Court  (Scotland)  Act  of  1876  was  passed.  Though 
it  contains  many  improvements,  I  could  have  wished  that  it  had 
rather  done  more,  or  left  matters  alone  for  the  present." 

A  Scotch  lawyer,  who  has  had  occasion  to  examine  the  provisions 
of  the  measure,  may  be  permitted  to  express  his  concurrence  in 
Mr.  Dove  Wilson's  opinion,  to  deny  absolutely  Sir  W.  Maxwell's 
assertion  that  the  Act  has  received,  or  can  receive,  the  approbation 
of  lawyers,  and  to  doubt  whether  there  is  even  any  ground  for 
Mr.  Maclaren's  hope  of  its  turning  out  well,  while  repudiating  all 
responsibility  for  it  on  behalf  of  the  Scotch  members. 

Beyond  its  legal  bearings,  which  will  be  first  adverted  to,  the 
history  of  this  Bill  su^ests  some  reflections  with  regard  to  the 
conduct  and  capacity  of  Parliament  with  regard  to  Scotch  legislation, 
and  the  mode  in  which  such  business  is  conducted,  with  which  this 
paper  will  be  concluded 

It  does  not  augur  well  for  the  draftsmanship  of  the  Bill  that  its 
heading  contains  a  misnomer.  It  is  entitled  "  An  Act  to  Alter  and 
Amend  the  Law  relating  to  the  Administration  of  Justice  in  Civil 
Causes  in  the  ordinary  Sheriff  Courts  in  Scotland,  and  for  other 
purposes  relating  thereto."  There  are  no  Sheriff  Courts  in  Scot- 
laud  but  the  ordinary  SherifiF  Courts.  What  is  probably  meant  is 
that  the  Bill  deals  with  the  jurisdiction  of  the  Sheriff  Court  in 
ordinary  causes,  and  not  in  causes  under  the  Small  Debt  Act  1837, 
1  Vict  c.  41,  or  in  causes  under  the  Debte  Recovery  Act  1867, 
30  &  1  Vict  c.  96,  for  by  section  2,  "  unless  where  otherwise 
expressly  provided,  the  Act  shall  only  apply  to  civil  proceedings  in 
the  ordinary  Sheriff  Courts."  But  if  this  is  the  correct  construc- 
tion, and  it  would  be  difficult  to  find  another,  a  series  of  questions 
is  sure,  sooner  or  later,  to  arise  whether  the  provisions  as  to  service 
of  writs,  as  to  actions  of  multiplepoinding,  as  to  the  new  jurisdiction 
given  to  the  Sheriff  under  sections  46  and  47,  and  as  to  a  number  of 
otherpointsdo  or  do  not  apply  tocauses  brought  under  the  Small  Debt 
Act  or  under  the  Debts  Recovery  Act  If  they  do  not,  and  this 
appears  to  be  the  correct  construction  of  the  Act,  the  singular 
result  follows  that  the  amendments  of  the  law  relative  to 
Sheriff  Court  procedure  do  not  apply  to  the  class  of  cases  which 
are  both  the  most  numerous,  and,  by  general  admission,  the  most 
appropriate  to  the  local  Courts. 

This  blunder  further  indicates  the  want  of  any  statesmanlike  or 
comprehensive  view  of  Sheriff  Court  proceedings  by  the  framers  of 
the  BilL  Had  such  been  taken,  the  first  step  would  have  been 
clearly  to  distinguish  ordinary  and  summary  procedure,  and  to 
rq^ate  each  mode  of  procedure  according  to  the  requirements  of 
the  cases  respectively  falling  under  it    There  can  be  little  doubt, 
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also,  that  the  unnecessaiy  introduction  of  a  third  fonn  of  pro- 
cedure for  certain  cases  under  the  value  of  £40  by  the  Debts 
Becovery  Act  should  have  been  corrected  by  the  repeal  of  that  Act. 
The  fact  that  in  a  majority  of  the  Sheriff  Courts  no  cases  have 
ever  been  raised  under  its  provisions,  is  a  pretty  conclusive  proof 
of  its  uselessness.  Even  in  those  counties  vhere  it  has  been 
adopted,  the  cases  under  it  are  of  the  utmost  rarity. 

The  provisions  of  the  present  Sheriff  Court  Act  as  to  the 
sessions  of  the  Sheriff  Court  call  for  no  remark  (sections  4  and  5). 
The  change  naade  is  trivial,  for  the  Court  will  sit  for  almost  the 
same  period  as  it  now  does,  and  the  substitution  of  two  sessions  for 
three  cannot  affect  the  amount  of  work  done,  though,  to  some 
extent,  it  alters  the  incidence  of  the  vacation.  The  change  made 
by  the  sixth  and  following  sections,  by  which  actions  are  now  to 
commence  with  a  writ  called  Petition,  instead  of  a  writ  called 
Summons,  seems  a  wholly  unnecessary  change  made  for  the  sake  of 
change,  and  likely  to  cause  confusion.  **  The  new  petition,"  says 
Mr.  Dove  Wilson,  "with  some  change  of  shape,  and  with  the 
addition  of  pleas-in-law,  will  contain  much  the  same  as  the  old 
summons."  Why  then  alter  what  Parliament  had  fixed  by  an  Act 
passed  so  recently  as  1853  ?  That  Act  kept  carefully  in  view  the 
distinction  between  ordinary  and  summary  procedure,  and  re- 
stricted the  use  of  the  petition  to  the  latter.  The  alteration  now 
made  has  already  given  rise  to  the  doubt  whether  all  petitions,  of 
however  summary  a  nature,  in  the  Sheriff  Court  must  now  be 
accompanied  by  condescendence  and  pleas-in-law.  If  brought 
under  the  Act  it  would  appear  that  they  must ;  but  as  the  existing 
procedure  is  not  abolished  by  section  52,  probably  the  most  con- 
venient course  will  be  to  follow  it,  and  to  ignore  the  Act  of  1876  as 
r^ards  petition  procedura 

There  is  nothing  specially  valuable  in  the  form  of  summons,  and 
the  old  Scotch  summonses  in  both  the  Court  of  Session  and  Sheriff 
Court  are  not  very  artistic  writs,  but  they  were  at  all  events  well 
understood  by  practitioners,  and  it  was  a  clear  advantage  to  have 
some  means  of  discriminating  ordinary  from  summary  cases. 

By  section  8  there  is  a  change  made  as  to  the  inducitB  of  peti- 
tions, by  which  a  longer  period — seven  days  where  the  defender  is 
within  Scotland,  unless  in  Orkney  and  Shetland,  or  any  other  island, 
and  fourteen  days  when  he  is  in  Orkney  or  Shetland,  or  any  other 
island,  or  not  within  Scotland — is  given  for  bringing  the  defender 
into  Coui-t  than  that  which  exists  in  most  cases  under  the  Act  of 
1853  (see  Sheriff  Court  Act  1853,  Schedule  A).  As  the  presumed 
intention  of  this  statute  is  to  facilitate  actions,  it  is  difficult  to 
conceive  why  this  step  backward  should  have  been  taken. 

The  introduction  of  edictal  citation,  with  reference  to  Sheriff 
Court  proceedings,  by  section  9,  is  a  very  dangerous  provision ;  and 
although  the  cases  to  which  it  will  apply  may  be  few,  as  the  Sheriff 
has  only  in  few  cases  jurisdiction  over  foreigners,  they  are  just  the 
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class  of  cases  where  there  will  be  risk  of  grievous  icjustice  being 
done.  Concurring  with  Mr.  Wilson's  remark  that  edictal  citation 
is  to  a  considerable  extent,  even  as  regards  Court  of  Session  actions, 
an  idle  ceremony,  it  seems  to  reduce  this  mode  of  informing  a  per- 
son out  of  Scotland  that  he  is  being  sued  in  it  to  a  pitch  of  absurdity 
when  it  is  made  law,  as  it  is  by  this  Act,  that  a  foreigner  may  be 
sued  in  the  Sheriff  Court,  or  imprisoned  by  decree  of  the  Sheriff, 
say  of  Orkney  or  of  Lewis,  with  no  other  notice  that  an  action  has 
been  brought  against  him  except  such  as  he  may  accidentally  ac- 
quire from  a  paper  left  in  an  Edinburgh  office  of  whose  existence 
he  is  not  likely  to  have  heard.  The  registered  Post-Office  letter 
applies  only  to  the  case  of  a  person  with  a  known  residence  or  place 
of  business  in  England  or  Ireland,  and  not  to  other  foreigners.  By 
whom  or  how  is  it  to  be  ascertained  in  a  remote  sheriffdom,  even 
in  such  cases,  whether  such  known  residence  exists  ? 

Sections  11  to  13,  as  to  the  proving  of  lost  petitions,  the  service 
of  writs,  and  the  amendment  of  petitions  in  undefended  causes,  do  not 
require  special  notice.  It  is  fair  to  say  that  they  are  beneficial  pro- 
visions, copied  for  the  most  part  from  theCourt  of  Session  Act  of  1868. 

The  process  of  copying  the  Act  of  1868  is  continued  with  re- 
ference to  decrees  in  absence,  by  sections  14  and  15,  with  the 
result  of  conferring  the  privileges  of  a  decree  inforo  upon  a  decree 
in  absence  after  the  lapse  of  six  months  after  a  charge  on  it  not 
brought  under  review  by  suspension,  privileges  which,  as  Mr.  Wilson 
explains,  are  of  the  slightest  possible  value,  as  suspension,  if  in- 
tended, is  pretty  sure  to  be  brought  before  the  lapse  of  the  period, 
while  reduction  will,  of  course,  still  be  competent.  It  also  gives 
the  privilege  of  finality  after  twenty  years  to  decrees  in  absence,  on 
which  charges  are  not  competent,  but  decrees  of  this  sort  are  almost 
unknown  in  the  Sheriff  Court.  The  copyist  of  this  part  of  the  Act 
of  1868  has  here  forgotten  the  distinction  of  a  Court  whose 
judgments  are  ordinarily  subject  to  review,  and  one  whose  judg- 
ments are  in  all  but  a  few  cases  final 

Why  a  new  form  for  entering  appearance  should  have  been  in- 
vented (section  16),  and  given  the  dignity  of  a  separate  Schedule  B, 
it  is  difficult  to  imagine.  It  contains  no  improvement  on  the  form 
introduced  by  the  Act  of  1853. 

The  provision  as  to  revisal  (section  17),  which  is  not  to  be  al- 
lowed.as  matter  of  course,  was  unnecessary;  for  in  the  ordinary  Sheriff 
Court  procedure  prior  to  the  Act,  revisal  was  not  allowed  without 
a  motion.  Those  with  reference  to  the  adjustment  of  the  record 
and  abolishing  prorogations  of  consent  (sections  18  to  20)  are 
copied  from  the  Act  of  1868,  and  are,  so  far  as  they  go,  beneficial 
As  actions,  however,  are  now  to  be  allowed  by  one  of  the  backward 
steps  of  the  Act  to  fall  asleep  in  the  Sheriff  Court,  and  to  be 
awakened  by  a  mere  minute,  parties  desiring  long  delay  will,  in- 
stead of  going  through  the  form  of  asking  leave  for  prorogations,  do 
nothing,  and  run  the  risk  of  the  case  falling  asleep. 
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It  is  very  doubtful  how  the  fine,  which  is  to  be  imposed  on 
agents  who  borrow  and  do  not  return  steps  of  process  when  required 
(section  21),  will  work.  Such  fines  are  apt  to  fall  from  the 
shoulders  of  the  negligent  law  agent  on  those  of  his  innocent  client. 
As  the  Sheriff,  according  to  the  present  Act,  is  to  have  power  first 
to  fine  and  then  to  recall  the  fine,  the  operation  of  this  section 
will  vary  according  as  the  Sheriff  is  of  a  good-natured  or  a  strict 
disposition.  The  real  object  in  view,  the  return  of  the  process, 
seems  more  likely  to  be  attained  by  the  diligence  of  process 
caption,  which  has  been  fonnd  quite  effectual  in  the  Court  of 
Session.  There  can  be  little  doubt  that  this  clause  had  its  origin 
in  the  case  of  Watt  v.  Thomson  and  Legertiaood,  and  it  is  seldom 
that  a  good  general  law  results  from  the  attempt  to  remedy  a  mis- 
carriage in  an  individual  casa 

The  rule  as  to  the  production  of  documents  (section  22),  and  the 
order  of  procedure  after  the  record  is  closed  (section  23),  is  again 
copied  from  the  Act  of  1868,  and  is  an  improvement  on  the  existing 
form,  though  not  of  much  consequence.  It  is  otherwise  with  sec- 
tion 24,  which  is  also  copied  from  the  Act  of  1868,  and  allows  and 
requires  amendments  on  the  closed  record  to  be  made  under  such 
conditions  as  the  Sheriff  may  impose,  when  necessary  to  raise  the 
real  question  at  issue  between  the  parties.  This  is  the  best,  pro- 
bably the  only  thoroughly  good,  provision  of  the  statute;  the 
former  finality  of  records  having  been,  both  in  the  Superior  and 
Inferior  Court,  a  disgrace  to  the  Scotch  system  of  process.  The  new 
procedure  will  require,  however,  to  be  carefully  administered  by 
the  Sheriffs,  and  the  conditions  of  imposing  expenses,  and  allowing 
the  opposite  party  full  opportunity  of  answering  amendments,  where 
amendments  are  made,  more  rigidly  enforced  than  they  have  been 
in  the  Court  of  Session.  The  provisions  as  to  special  actions  relate 
only  to  multiplepoindings  (section  25),  and  cessios  (section  26). 
Those  with  regard  to  the  former  are  a  transcript  of  a  section  of  the 
Sheriff  Court  Act  1853,  which  can  only  have  found  its  way  into  the 
present  Act  because  its  compilers  had  forgotten  that  they  were 
already  law.  The  exclusion  of  the  jurisdiction  of  the  Court  of 
Session  in  cessios,  in  the  first  instance,  is  probably  a  reasonable 
change,  but  as  pursuers  of  cessios  had  already  the  option  of  going 
to  the  Sheriff  Court,  it  cannot  be  deemed  one  of  much  importance. 

It  is  unnecessary  to  refer  to  the  clauses  (sections  27  to  34)  which 
deal  with  the  appeal  from  the  Sheriff-Substitute  to  the  Sheriff,  at  a 
time  when  it  is  generally  believed  that  a  Bill  to  abolish  the  double 
ofBce  is  in  contemplation,  but  it  will  be  singular  that  elaborate  new 
provisions  on  this  head  should  have  been  made  in  1876  only  to  be 
rendered  nugatory  in  1877.  No  wonder  that  law  reform  makes 
slow  pn^[ress  if  law  reformers  occupy  themselves  with  writing  one 
year  in  the  statute  book  what  they  delete  during  the  next 

Amongst  these  sections,  however,  with  the  singular  awkwardness 
of  arrangement  with  which  the  lawyer  is  only  too  familiar  in  the 
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statutes,  is  inserted  a  single  clause  (section  32)  which  deals  with 
the  appeal  from  the  Sheriff  Court  to  the  Court  of  Session.  Here 
again  we  have  an  example  of  the  absence  of  any  fixity  of  purpose 
in  legislation,  which  results  from  the  legislator  having  no  definite 
conception  of  the  course  reforms  ought  to  taka 

A  section  of  the  Act  of  1868  (section  68)  is  virtually  repealed  in  so 
far  as  no  extract  could  under  it  be  taken  of  a  Sheriff  Court  decree  for 
twenty  days,  during  which  appeal  was  competent.  The  reduction 
of  this  period  to  fourteen  days  is  one  of  those  changes  which  seem 
made  chiefly  for  the  sake  of  change,  but  the  provision  by  which  a 
Sheriff  may  allow  extract  "  to  be  sooner  issued,"  apparently  with- 
out any  restriction,  so  that  he  might  allow  extract,  if  he  chose,  in 
twenty-four  hours,  and  by  that  means  exclude  the  possibility  of 
appeal,  is  one  which  it  is  to  be  hoped  Sheriffs  will  as  seldom  as 
possible  bring  into  operation. 

The  abolition  of  the  Commissary  Courts  (sections  35-40),  and  the 
transference  of  their  jurisdiction  to  the  Sheriffs,  is  a  mere  alteration 
of  words,  for  before  the  Act  the  Sheriffs  were  the  Commissaries. 
The  only  material  thing  is  the  abolition  of  the  office  of  Commissary- 
Clerk,  but  as  it  is  coupled  with  the  provision  that  the  Sheriff- 
Clerk  is  to  receive  an  allowance  for  discharging  the  duties  of  the 
Commissary-Clerk,  the  Treasury  will  not  save  much  by  this 
change,  nor  will  the  Sheriff-Clerks  run  any  risk  of  ceasing  to  be 
the  l^t  paid  judicial  officers  in  Scotland. 

The  iterations  in  the  law  as  to  confirmation  of  executors 
(section  41-45)  relate  to  a  subject  separate  from  the  main  provisions 
of  the  Act  to  which  this  notice  is  confined. 

The  miscellaneous  provisions  with  which  the  Act  concludes  con- 
tain some  of  the  most  considerable  changes  which  it  makes,  and  are 
in  several  particulars  so  contrary  to  the  existing  common  law  of 
Scotland,  and,  so  far  as  we  know,  of  every  other  county,  and  in 
themselves  so  novel  and  ill  expressed,  that  there  is  certain  to  be 
much  litigation  before  it  is  ascertained  what  will  be  their  legal 
effect  By  section  46  a  person  carrying  on  a  trade  or  business,  and 
having  a  place  of  business  within  a  county,  shall  be  subject  to  the 
jurisdiction  of  the  Sheriff  thereof  in  any  action,  notwithstanding 
that  he  has  his  domicile  in  another  county,  provided  he  shall  be 
cited  to  appear  in  such  action  either  personally  or  at  his  place  of 
bttsinesa 

If  by  this  it  is  intended  to  make  a  place  of  business  equivalent 
to  domicile  as  a  ground  of  jurisdiction,  the  change  of  the  law  is 
very  serious,  and  we  think  altogether  wrong.  Such  is  the  plain 
meaning  of  the  words  used,  under  which,  if  taken  literally,  an  action 
for  any  debt,  though  totally  unconnected  with  the  business  carried 
on  in  the  Sheriffdom,  an  action  against  a  foreigner  with  a  place  of 
business  within  it  (for  there  is  no  exception  of  his  case),  and  even 
consistorial  actions,  for  the  expression  "  any  action  "  would  include 
these,  may  now  be  raised  before  any  Sheriff  where  the  unfortunate 
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defender  happens  to  have  a  place  of  business.  We  certainly  do  not 
think  that  these  results  will  be  allowed  to  follow ;  for  this  is  one  of 
the  clauses  so  dear  to  ingenious  lawyers,  and  dear  in  another  sense 
to  litigants,  which  are  described  by  Courts  as  "  capable  of  construc- 
tion," an  expression  which  is  generally  equivalent  to  "  improperly 
constructed."  Applying  construction  to  it,  we  apprehend  there 
can  be  little  doubt  it  will  be  held  that  it  does  not  apply  to  the 
case  of  foreigners,  because  the  proviso  that  "  the  Sheriff  may  remit 
the  action  to  the  Court  of  the  defender's  domicile  in  another 
Sheriffdom  "  is  not  appropriate  to  the  case  of  a  foreigner ;  and  that 
it  does  not  apply  to  eonsistorial  actions  because,  though  it  does  by 
its  terms  give  the  Sheriff  jurisdiction  in  any  action  against  such 
defenders,  this  cannot  have  been  intended  to  give  him  jurisdiction 
in  classes  of  actions  to  which  he  is  at  present  not  competent. 

Whether  it  will  give  him  jurisdiction  in  actions  relative  to  any 
debt,  though  unconnected  with  the  business  carried  on  in  the 
Sheriffdom,  is  a  more  doubtful  pointy  which  can  only  be,  and  it  may 
be  hoped  will  be,  speedily  settled  by  a  decision  of  the  Supreme 
Court  If  by  construction  it  is  limited  to  actions  where  the 
ground  of  action  arises  within  the  Sheriffdom,  whether  that  ground 
be  breach  of  contract  made,  or  a  delict  committed  within  the 
Sheriffdom,  or  refusal  to  implement  a  contract  whose  place  of 
fulfilment  was  within  the  Sheriffdom,  the  clause  does  no  more  than 
state  the  existing  law  as  settled  by  a  series  of  decisions  (see 
Aberdeen  Railway  Go.  v.  Ferrier^  16  D.  442 ;  Dick  v.  Oreai  North 
of  Scotland  Railway  Co.^  3  Irv.  Just.  Eep.  616 ;  Young  v.  Living- 
stone,  22  D.  913 ;  Firie  v.  Warden,  5  M.  497 ;  Harris  v.  Gillespie; 
Cathcart,  v.  Thomson,  2  R  1003),  and  was  therefore  unnecessary. 
If  it  does  more  than  this,  and  makes  the  mere  existence  of  a  place 
of  business  equivalent  to  domicile  in  all  actions  for  debt  or 
damages,  it  confers  upon  the  Sheriff  Court  a  jurisdiction  which  the 
Court  of  Session  does  not  possess  in  the  analogous  case  of  foreigners 
having  a  place  of  biisiness  in  Scotland,  and  which  it  is  not  fair  to 
merchants  or  traders  to  confer  on  any  Court.  Such  persons  are  by 
no  means  ordinarily  provided  with  law  agents  at  every  place  where 
they  carry  on  business,  and  such  actions,  unless  their  ground  arises 
within  the  Sheriffdom,  are  by  no  means  appropriate  for  trial  by  the 
Sheriff  Court.  The  existing  rule  that  the  pursuer  must  go  to  the 
forum  of  the  defender,  and  that  the  forum  is  his  domicile,  is  much 
more  intelligible,  and  when  the  qualification,  now  well  settled,  is 
added  that  a  person  who  has  made  a  contract  or  refuses  to  imple- 
ment one,  or  commits  a  delict  within  a  district  is,  when  personally 
cited,  amenable  to  the  Court  of  the  district,  the  law  appears  to 
stand  upon  a  footing  perfectly  fair  for  all  parties. 

The  47th  section  carries  a  step  further  the  desire  to  confer 
jurisdiction  upon  the  Sheriff  Court  without  regard  to  justice  and 
the  interest  of  trade. 

Wherever  a  fund  or  subject  is  held  by  a  person  within  a  Sheriff. 
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dom,  although  the  common  debtor,  that  is,  the  person  having  primd 
facie  right  to  it,  is  not  subject  to  the  jurisdiction  of  the  Sheriff,  a 
multiplepoiuding  or  forthcoming  may  be  raised  in  the  Sheriff 
Court. 

It  is  again  a  doubtful  point,  that  will  probably  give  rise  to  litiga- 
tion, whether  this  confers  jurisdiction  where  the  common  debtor  is 
a  foreigner.  If  it  does,  it  is  surely  grossly  unfair ;  for  the  result 
will  be  that  an  Englishman,  or  other  person  not  Scotch,  having  a 
debtor  in  any  Scotch  Sheriffdom,  may  be  called  upon  to  dispute  in 
the  Sheriff  Court,  with  any  number  of  Scotch  claimants,  his  right 
to  the  debt  in  his  debtor's  hands.  But  assuming  that  it  may  be 
construed  not  to  apply  to  foreigners,  the  unfairness,  though  less 
in  degree,  is  the  same  in  kind.  The  true  principle  of  jurisdiction, 
from  which  this  and  the  former  clause  are  attempts  to  depart,  is 
founded  not  on  the  accidental  and  temporary  existence  of  movable 
property,  or  of  a  place  of  business  within  the  district  of  the  Judge, 
but  upon  the  domicile  or  personal  residence  of  the  defender. 

The  provision  by  which  the  present  compulsitor  under  section  15 
of  the  Act  of  1863  on  Sheriff  Court  practitioners  to  proceed  with 
causes  without  undue  delay  is  withdrawn,  and  actions  are  now  to 
be  allowed  to  fall  asleep  in  such  Courts  (section  49),  is,  as  might  be 
expected,  condemned  by  Mr  Dove  Wilson,  as  it  will  be  by  every  one 
who  has  watched  with  the  view  to  reform  the  dilatory  course 
which  proceedings  too  often  run  in  the  Sheriff  Court 

The  50th  section  allows  Sheriffs  to  sign  judgments  when  out  of 
their  counties,  and  no  doubt  there  are  cases  where  this  will  be  a 
convenience  to  those  Sheriffs  who  do  not  reside  in  them.  But  it 
is  impossible  to  overlook  the  fact  that  its  tendency  is  to  disconnect 
still  further  the  local  Judge  from  the  locality  for  which  he  is  Judge. 
The  provision  apears  to  extend  to  Sheriff-Substitutes  as  well  as 
Sheriffs,  though  it  may  be  doubtful  whether  this  was  intended. 

Section  51,  which  is  the  last  section  on  which  we  deem  it  neces- 
sary to  comment  (section  52  having  been  already  referred  to,  and 
sections  53  and  54  not  concerning  the  new  procedure),  no  doubt  had 
its  origin  in  the  case  of  Sheriff  Bell  of  Glasgow.  It  provides  that 
a  Secretary  of  State  may  grant  leave  of  absence  to  a  Sheriff  on 
account  of  temporary  illness  or  other  reasonable  cause,  and  make 
provision  for  the  payment  of  the  interim  Sheriff.  But  although  in 
Sheriff  Bell's  case  the  question,  whether  the  Court  of  Session  could 
grant  such  leave  of  absence,  was  deemed  difficult  and  not  decided, 
who  ever  doubted  the  power  of  the  Secretaiy  of  State  for  the  Home 
Department  to  do  so  ?  This  clause,  as  has  been  seen  to  be  the  case 
with  several  preceding  clauses,  is  wholly  unnecessary,  and  has  been 
either  inserted  merely  to  help  to  make  up  a  Bill,  or  because  the 
draftsman  was  ignorant  of  the  constitutional  powers  of  the 
Executive. 

Such,  then,  when  submitted  to  a  careful  examination,  is  the 
Sheriff  Court  Act  of  1876 — ^in  all  its  provisions  which  are  not  trivial 


78  SHERIFF  COUBT  (SCOTLAKD)  ACT,  1876. 

as  bad  a  piece  of  legislation  as  has  been  lately  producecL  And  yet 
it  is  on  snch  a  measure  that  a  member  of  Parliament,  so  deservedly 
esteemed  for  his  general  character  and  literary  attainments  as  Sir 
William  Stirling  Maxwell,  pronounces  a  panegyric !  What  is  the 
explanation  of  this  f  It  is  not  that  it  was  the  produce  of  the 
Government,  of  a  party  of  which  he  is  a  member,  for  the  member 
for  Perthshire  is  in  general  distinguished  for  his  independent 
judgment,  and  in  fact  his  view  of  the  Bill  has  been  echoed  by 
several  Liberal  members.  While  writing,  we  observe  that  Mr. 
Adam  stated  to  his  constituents  that  all  Scotland  got  last  session 
**  was  the  fag  end  of  a  SheriflF  Court  BiU,"  as  if  in  getting  this  it 
got  something,  though  not  much  worth  getting.  If  the  view  stated 
in  the  present  notice  be  correct,  in  getting  such  a  Bill  it  got  worse 
than  nothing.  But  we  draw  attention  to  Mr.  Adam's  remark, 
because  he  may  be  regarded  as  a  representative  member  on  the 
Liberal  side  of  the  House,  as  Sir  W.  Maxwell  is  on  the  Conservative. 
It  is  evident  that  he  was  quite  as  innocent  as  the  member  for 
Perthshire  as  to  what  is  the  real  character  of  this  Act.  The  reason  is, 
if  we  are  not  greatly  mistaken,  that,  in  common  with  most  members 
of  Parliament,  he  is  ignorant  of  the  subject-matter  with  which  the 
Bill  deals — the  law  of  Scotl€md.  To  this  point,  the  inability  of 
Scotch  members  to  deal  with  legislation  of  this  kind,  which  has 
great  importance  as  regards  the  future,  its  causes  and  its  possible 
remedies,  what  remains  of  this  article  will  be  directed. 

We  do  not  forget  the  distinction  which  Bacon  long  ago  pointed 
out  between  the  knowledge  necessary  for  a  legistator  and  the 
knowledge  necessary  for  a  lawyer;  nor  can  we  doubt  that  it  is 
highly  expedient  in  the  interest  of  the  public  at  large  that  the 
Legislature  should  be  free  from  the  prejudices,  and  unaffected  by  the 
professional  interests  of  practising  lawyers.  But  is  it  necessary  to 
attain  this  desirable  result  that  legislators  should  be  wholly 
ignorant  of  law,  that  those  who  make,  unmake,  alter,  and  modify 
the  existing  law  should  not  know  what  that  law  is  ?  Yet  that  this 
is  at  present  the  case  the  Act  before  us  clearly  proves.  If  members  of 
Parliament  had  known  that  the  25th  section  of  this  Act  was  already 
in  the  statute  book,  in  the  16th  section  of  the  Sheriflf  Court  Act  1853, 
is  it  possible  that  they  would  have  re-enacted  it  in  1876  ?  If  they 
had  known  what  are  the  powers  of  a  Secretary  of  State,  would  they 
have  passed  such  a  section  as  section  51  ?  If  they  had  possessed 
any  clear  ideas  as  to  what  circumstances  confer  jurisdiction  accord- 
ing  to  the  existing  law,  could  they  have  allowed  so  obscure  a 
section  as  the  46th  to  have  been  inserted  in  the  Act  ? 

The  fact  is,  that  only  four  or  five  of  the  existing  Scotch  members, 
to  make  a  liberal  allowance,  know  anything  about  Scotch  law, 
while  English  members  are  not  only  ignorant  with  regard  to  it,  but 
strongly  possessed  by. the  prejudices  which  usually  accompany 
ignorance.  Until  this  state  of  things  is  changed,  it  will  always  be 
difScult  to  obtain  satisfactory  legislation  for  Scotland. 
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At  present  such  legislation  can  only  be  in  general  anticipated 
vrhen  the  Lord  Advocate  for  the  time  is  a  genuine  and  competent 
law  reformer.  If  he  is  not,  he  either  does  nothing,  or  what  is 
worse,  yields  to  the  pressure  of  those  who  say  something  must  be 
done,  and  brings  forward  measures  like  the  present  which  cannot 
receive  intelligent  criticism  from  Parliament,  and  obtain  instead 
ignorant  laudation.  What  then  is  the  remedy  for  this  state  of 
things  ? 

We  shall  suggest  two  remedies,  one  of  which  might  and  ought 
to  be  immediately  applied,  the  other  of  which  can  only  be  gradual 

The  first  is  that  a  permanent  draftsman  for  Scotch  Bills  should 
be  appointed.  Had  such  an  officer  been  in  existence,  no  Act  like 
the  one  we  have  criticised  could  have  passed  muster.  Lord  Advo- 
cate Young  took  a  step  in  this  direction,  which  has  been  reversed 
by  the  present  Government,  but  the  mode  in  which  he  took  it  can- 
not be  approved.  The  gentleman  he  appointed  for  this  purpose 
filled  very  much  the  position  of  a  second  secretary  to  the  Lord 
Advocate  for  the  time,  and  serious  doubts  were  raised  whether  his 
appointment  was  permanent.  Now  the  business  of  drafting  Bills 
is  one  which  requires  peculiar  talents  and  a  wide  knowledge  of  the 
existing  statute  law,  which  differs  considerably  from  that  of  the 
ordinary  pi*actising  lawyer ;  for  the  draftsman  must  have  in  his 
memory  not  only  the  statutes  and  clauses  of  statutes  which  are 
usually  brought  before  the  Court,  but  those  which  are  never  heard 
of  in  Court.  Drafting  is  also  a  department  of  legal  work  in  which, 
as  in  most  others,  experience  goes  for  much.  These  considerations, 
to  which,  if  space  allowed,  several  others  might  be  added,  point  to 
the  necessity  if  a  good  draftsman  is  to  be  secured  of  making  his 
office  permanent  Nothing  can  be  worse  than  the  mode  formerly 
in  use,  and  now,  it  is  understood,  reverted  to,  of  making  the  drafting 
of  Bills  a  casual  employment  of  the  secretary  of  the  Lord  Advo- 
cate when  he  has  time  to  spare,  or  some  agent  or  advocate  to  whom 
the  Lord  Advocate  wishes  to  give  a  piece  of  employment  Such 
persons  act  without  any  definite  responsibility.  They  generally 
receive  scarcely  any  credit,  and  inadequate  remuneration.  In- 
adequate, that  is  to  say,  for  the  requisite  labour  and  skUl  necessary 
in  drawing  well-isolated  Bills.  The  Treasury  gains  nothing  by 
this,  for  the  sum  of  their  inadequate  remuneration  would  more 
than  suffice  to  pay  a  competent  permanent  draftsman. 

The  draftsman  should  be  selected  for  his  special  aptitude  for  this 
kind  of  work,  and,  if  such  a  thing  were  possible,  independent  of 
party  considerations.  The  existence  of  Mr.  Thring's  office  for  draft- 
ing English  Bills,  and  of  an  Irish  Government  draftsman,  makes  it 
singidar  that  some  Scotch  members  have  not  moved  in  this  matter, 
iu  which  they  have  a  strong  interest,  as  the  existence  of  such  a 
draftsman  would  do  much  to  cover  their  own  deficient  legal  know- 
ledge. 

The  second  remedy  to  which  we  referred  as  gradual,  relates  to 
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the  cure  of  tliis  deficiency,  in  other  words,  to  the  means  which  may- 
he  taken  to  improve  the  legal  education  of  Scotch  members.  For 
their  own  credit  the  existing  members  and  constituencies  should  do 
something  in  this  direction.  The  members  should  ask  themselves 
whether  it  is  creditable  that  persons  entrusted  with  making  laws 
should  be  almost  wholly  dependent  for  their  knowledge  of  law  on 
the  Lord  Advocate  for  the  day,  or  such  hints  as  they  may  pick  up 
from  their  law  agent  in  Scotland,  or  some  legal  relation  or  friend. 
We  are  not  so  Utopian  as  to  expect  that  they  should  make  them- 
selves complete  lawyers ;  but  it  is  surely  not  unreasonable  to  expect 
that  a  Scotch  member  should  be  as  well  acquainted  with  Erskine's 
"  Institute  "  or  Bell's  "  Principles "  as  an  English  one  in  general 
is  with  Blackstone,  and  that  at  least  a  certain  number  of  them  should 
know  the  general  practice  of  the  Courts,  by  using  the  opportunities 
which  they  have  of  attending  them,  and  by  taking  an  intelligent 
part  in  the  discharge  of  magisterial  business.  If  some  of  the 
existing  members  are  too  old  to  learn,  the  constituencies  should 
look  to  it  in  the  future.  This  is  a  matter  which  intimately  con- 
cerns the  interest  of  every  individuaL  For  bad  laws  are  not  only 
blots  on  the  statute  book ;  they  are  the  cause  of  pecuniary  loss  and 
other  injuries,  as  well  as  much  personal  inconvenience  to  the  lieges. 
We  are  far  from  wishing  to  see  the  introduction  of  the  class 
of  political  legal  members  who  look  to  party  services  as  the 
avenue  to  professional  advancement.  Ireland  knows  the  curse  of 
such  men,  and  where  the  English  Bench  has  a  thoroughly  bad 
Judge,  his  existence  is  usually  due  to  his  political  career.  Scotland 
has  fortunately  been  hitherto  ignorant  of  this  kind  of  legal-political 
lawyer.  It  may,  however,  be  doubted  with  reason  whether  three 
Scotch  lawyers,  including  the  Lord  Advocate,  is  a  sufficient 
representation  of  accurate  and  full  legal  knowledge  to  secure 
the  proper  understanding  by  the  Legislature  of  the  system  of 
Scotch  law,  which  it  is  desirable  it  should  have  for  the  sake 
of  England  as  well  as  Scotland,  for  it  is  a  system  which,  in  man}*' 
respects,  well  deserves  to  be  copied  in  England.  In  the  dis- 
cussions on  the  Judicature  Act,  which  has  for  the  first  time 
united  law  and  equity  in  England,  scarcely  an  atom  of  information 
was  contributed  to  the  debates  by  the  members  from  Scotland,  a 
country  which  has  so  long  enjoyed  the  benefit  of  knowing  no  such 
thing  as  a  divorce  between  law  and  equity.  In  the  discussion 
which  is  sure  to  come  presently  of  a  measure  for  introducing  public 
prosecutors  in  England,  the  experience  of  Scotch  lawyers  would  in 
like  manner  be  of  great  advantage.  But  while  we  should  not  regret 
to  see  several  more  legal  members  returned  by  Scotland,  provided 
they  were  not  mere  players  in  the  politiced  game,  what  we  should 
look  upon  as  a  more  complete  and  effectual  remedy  for  the  evil 
which  has  been  exposed,  would  be  that  gentlemen  who  intend  in 
future  to  follow  a  political  career  should  make  Scotch  law  a  definite 
portion  of  their  education,  or  if  they  enter  on  it  too  late  for  the 
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usual  methods  of  learning  it  at  college  apd  in  legal  offices,  and  by 
attending  the  Courts,  that  they  should  make  strenuous  exertions  to 
supply  the  deficiency  by  studying  the  best  works  on  the  subject. 
If  this  were  done,  even  if  the  knowledge  acquired  was  not  so 
thorough  as  might  be  wished,  they  would  at  least  possess  what  it  is 
to  be  feared  many  of  them  at  present  do  not,  that  useful  part  of 
knowledge  which  consists  in  knowing  of  what  they  are  ignorant. 

We  have  purposely  abstained  from  the  question  of  the  double 
office,  but  if  there  is  a  Bill  on  this  subject  next  session,  it  is  to  be 
hoped  it  will  be  drawn  by  a  different  draftsman,  and  that  it  will  re- 
peal the  Act  of  1876. 


THE  POSITION  OF  THE  MASTERS  OF  PUBLIC  SCHOOLS 
UNDER  THE  EDUCATION  (SCOTLAND)  ACT,  1872. 

NO.  IL 

It  might  have  been  supposed  that  the  decision  given  in  the  case  of 
Marisany.  The  Sdiool  Board  of  Ohnshid  (28th  May  1875,  2  R.  715) 
would  have  put  an  end  to  questions  of  the  kind,  by  establishing  on 
a  firm  basis  the  practically  irrevocable  nature  of  the  dismissal  by  a 
School  Board,  when  duly  confirmed,  all  parties  to  that  action  having 
apparently  conceded  that  any  review  on  the  merits  by  the  Court 
was  excluded  under  the  statute,  indeed,  any  review  whatever,  un- 
less there  were  averments  of  irregular  procedure,  or  of  malice  and 
oppression ;  but  it  was  precisely  upon  allegations  of  this  character 
that  the  next  action  raised  by  a  schoolmaster  against  his  Board 
proceeded.  Mr.  Macfarlaue  and  the  School  Board  of  Mochrum  had 
been  in  May  1876  engaged  in  a  litigation  upon  another  question 
having  reference  to  salary,  and  to  the  period  for  which  a  contract 
bad  been  entered  into,  and  this  portion  of  the  case  we  propose  to 
notice  hereafter,  but  the  matters  we  are  now  considering  may  be 
found  in  the  reports  under  MaefarlaTie  v.  The  School  Bt^ard  of 
Mochrum  (9th  Nov.  1875,  3  R.  88).  Mr.  Macfarlane,  who  had  been 
appointed  master  of  the  Parish  School  in  1848,  was  dismissed  by 
the  School  Board  in  1875  upon  a  special  report  by  an  Inspector, 
who  took  an  unfavourable  view  of  the  condition  of  the  school  gene- 
rally, and  concluded  his  remarks  by  observing  that  he  considered 
the  resolution  of  the  Mochrum  School  Board  was  "  borne  out  by 
the  state  of  the  school  and  the  result  of  the  teacher  s  labours.  The 
judgment  of  the  Board  was  thereupon  pronounced,  removing  Mr. 
Macfarlane  from  his  office,  and  subsequently,  in  February  1875, 
this  decision  received  the  statutory  confirmation  by  the  Board  of 
Education.  The  schoolmaster,  however,  at  once  raised  an  action 
against  the  School  Board  to  reduce  their  minute  dismissing  him, 
and  further,  against  the  Board  of  Education  to  reduce  their  resolu- 
tion confirmatory  of  the  same.  The  schoolmaster  contended  that 
the  report  we  have  just  alluded  to  was  not  a  proper  one  in  terms  of 
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the  Act,  which  expressly  provides  that,  where  it  is  by  them  deemed 
necessary,  a  School  Board  may  require  "  a  special  report  regarding 
the  school  and  the  teacher"  from  "  Her  Majesty's  Inspector."  This 
report  was  not,  Mr.  Macfarlane  said,  a  report  upon  the  teacher,  but 
only  upon  the  school ;  moreover,  no  proper  copy  of  the  same  had, 
he  averred,  been  furnished  to  him.  There  were  further  allegations 
of  malice  and  oppression  by  the  Board,  against  whom  the  teacher 
had  been  successful  in  the  previous  action  already  alluded  to.  The 
Board  of  Education  and  the  Mochrum  School  Board  both  entered 
appearance  to  defend  the  action,  and  the  latter  lodged  certain  prelimi- 
nary defences,  upon  whieh  they  maintained,  in  the  firet  place,  that 
Mr.  Macfarlane  should  have  reduced  the  report  by  the  Inspector  upon 
which  action  had  been  taken,  and  further,  that  their  minute  re- 
moving the  pursuer,  as  well  as  the  confirmation  of  it  by  the  Educa- 
tion Board,  were  not  subject  to  judicial  review.  The  Board  of 
Education  contended  that  the  pursuer  should  be  put  out  of  Court 
as  regards  his  attempt  to  reduce  their  deliverance,  because  it  had 
been  pronounced  by  them  in  the  exercise  of  their  statutory  juris- 
diction, and  was  subject  to  no  review.  Lord  Curriehill,  in  disposing 
of  the  preliminary  pleas  for  the  School  Board,  did  not  consider  it 
at  all  necessary  that  any  reduction  of  the  report  by  the  Inspector 
must  be  brought,  it  not  being  impugned  in  any  way  by  Mr.  Mac- 
farlane, but,  at  the  same  time,  no  opinion  was  given  as  to  whether, 
under  procedure  laid  down  by  the  60th  section  of  the  Act,  the  re- 
port was  a  proper  one  or  not. 

His  Lordship  regarded  the  statutory  preliminaries  required  in 
exercising  the  powers  of  removal  as  checks  provided  by  the  Legisla- 
ture in  order  to  secure  due  deliberation,  and  he  also  viewed  in  a 
similar  light  the  confirmatory  resolution  required  from  the  Board  of 
Education.  Accordingly,  while  it  must  be  deemed  finally  and  con- 
clusively settled  that  the  honest  judgment  of  a  School  Board  on  the 
merits  could  not  be  reviewed  by  the  Court,  yet  on  the  other  hand,  in 
all  the  previous  cases,  it  had  apparently  been  assumed  that  a  specific 
statement  of  unfairness  or  malice  or  oppression  would  induce  tlie 
Court  to  inquire,  not  into  the  merits,  but  into  any  circumstances 
inferring  violation  of  statutory  requirements  or  excess  of  statutory 
powers ;  or  further,  where  there  had  been,  on  the  part  of  the  School 
Board,  any  primd  facte  case  of  malicious  or  oppressive  treatment  of 
the  schoolmaster.  Such  being  the  views  taken  by  the  Lord 
Ordinary,  his  Lordship  considered  that  truly  the  inquiry  in  this  and 
in  similar  cases  would  be  into  the  honesty  of  the  School  Board 
throughout  the  proceedings,  and  that  being  so,  he  was  in  favour 
of  allowing  the  relevancy  of  the  action.  The  deliverance  of  the 
Education  Board  in  this  light  must  stand  or  fall  with  the  judgment 
of  the  local  governing  body ;  it  being  presumed  that  their  confirma- 
tion would  have  been  withheld  if  the  School  Board  had  in  their 
knowledge  acted  irregularly  or  from  malicious  motives. 

While  the  Mochrum  School  Board  acquiesced  in  the  judgment 
pronounced  on  these  preliminary  questions,  the  Board  of  Education^ 
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by  reclaiming  note,  took  the  case  before  the  First  Division,  and 
endeavoured  to  establish  the  doctrine  that  no  Court  of  Law  had 
any  power  to  review  the  decision  of  a  Board  whose  jurisdiction  was 
created  by  a  statute,  for  the  administration  of  which  very  statute 
the  Board  were  answerable  to  Parliament,  and -to  Parliament  only. 
The  argument  was  to  the  effect  that  they  were  a  department  of  Gov- 
ernment, and  that  they  must  be  controlled  by  the  Education  Depart- 
ment of  the  Privy  Council.  The  Court,  however,  refused  to  give 
effect  to  such  a  contention,  or  to  affirm  any  such  doctrine,  taking  as 
the  broad  basis  of  their  judgment  that  where  a  statute  enacts  that  a 
certain  thing  shall  be  done  in  a  certain  way  it  must  be  done  in  the 
way  directed,  and  the  Court  has  the  jurisdiction  to  set  aside  proceed 
ings,  and  will  exercise  that  jurisdiction  where  the  requirements  of  the 
Act  of  Parliament  have  not  been  fulfilled.  No  peculiarly  protected 
position  was  recognized  for  the  Board  of  Education,  and  no  dis-  ' 
tinction  of  persons,  the  Court  said,  could  be  acknowledged  in  such 
a  matter.  Both  the  School  Board  and  the  Board  of  Education  had 
failed  to  distinguish  between  a  review  of  a  judgment  and  a  reduction 
of  an  incompetent  proceeding.  The  Lord  President,  in  an  exhaustive 
opinion,  took  the  example  offered  by  the  first  portion  of  the 
60th  section  of  the  1872  Act,  whereby  for  immorality,  cruelty,  or 
improper  treatment  of  his  scholars,  the  schoolmaster  is  liable  to 
prosecution  by  the  Board  before  the  Sheriff,  whose  sentence  is 
final  and  subject  to  no  review,  and  observed  as  to  the  Education 
Board,  that  its  resolution  confirming  the  action  of  the  local 
authority  must  be  held  to  be  final  quite  as  much  as  the  sentence 
of  the  Sheriff.  "  In  short,  I  think,"  his  Lordship  said,  "  that  in  the 
case  of  a  Board  of  this  kind,  appointed  by  statute,  and  vested  with 
a  jurisdiction  which  does  not  belong  to  any  Court  in  the  kingdom, 
and  which  is  rather  of  an  administrative  than  of  a  judicial  character, 
it  is  a  matter  of  necessity  that  their  decision  should  be  final,  and 
should  not  be  reviewable  in  a  Court  of  Law."  If,  however,  the 
Sheriff,  under  subsection  1,  were  to  try  the  schoolmaster  for  any 
offence  not  specified  by,  or  if  he  were  to  act  in  some  way  incon- 
sistent with,  the  statute,  then  his  decision  might  be  set  aside  by 
the  Court,  though  declared  to  be  subject  to  no  review,  and  it  would 
be  80  set  aside  because  it  failed  in  fulfilment  of  the  one  essential 
upon  which  the  jurisdiction  rested,  viz.,  statutory  authority.  So  in 
like  manner  might  the  judgments  of  the  School  Board,  confirmed 
by  the  Education  Board,  be  set  aside  when  they  failed  in  this 
all-important  particular.  A  close  consideration  of  the  circumstances 
and  of  the  report,  from  which  we  have  already  quoted,  led  the 
Court  to  the  conclusion  that  the  special  report  from  the  Inspector 
was  not  of  such  a  character  as  to  entitle  the  School  Board  to  use  it 
for  the  purpose  of  the  statutory  removal  of  their  schoolmaster. 
"  It  is  therefore  quite  plain  that  what  they  must  receive  from  the 
Inspector  in  order  to  justify  further  action,  is  a  report  which  shall 
deal  with  the  teacher  as  well  as  the  school,  and  which  shall  give 
them  ground,  which  they  had  not  without  such  a  report,  for  pro- 
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ceeding  to  remove  the  teacher  from  office."  All  that  this  report 
before  the  Board  did  was  to  state  that,  in  the  Inspector's  opiniou, 
the  Board  were  justified  in  coming  to  a  resolution  on  the  11th  March 
1874  to  call  for  a  special  report  In  fact,  there  was  a  report, 
no  doubt  unfavourable  to  the  state  of  the  school,  but  with  not  a 
word  as  to  the  teacher,  and  it  was  observed  that  the  inefficiency  or 
bad  condition  of  a  school  might  depend  upon  external  circumstances 
beyond  the  schoolmaster's  control,  and  caused  by  no  fault  of  his ; 
indeed,  Mr.  Macfarlane  himself  said  causes  of  this  description,  such 
as  increased  fees,  an  epidemic  of  hooping-cough,  and  so  forth,  had 
injured  the  attendance  at  the  Mochrum  School  very  materially. 
Thus  far  the  Court  entirely  assented  to  the  opinions  expressed  by 
Lord  Curriehill  in  his  judgment,  but  on  the  question  of  malice  the 
Judges  took  a  different  view.  Lord  Ardmillan  thought  that  specific 
averments  of  malice  might  be  enough  to  ground  an  action  of 
damages,  but  would  not  suffice  for  a  reduction;  Lord  Deas  observed 
that  malice  in  such  cases  was  always  a  delicate  matter  to  define ; 
and  the  Lord  President  expressed  great  difficulty  in  holding  that 
malice  could  be  "  any  ground,  or  even  any  element  in  a  ground," 
for  reduction  of  a  resolution  such  as  this,  after  it  had  been  duly 
confirmed  by  the  central  authority.  The  two  Boards  were  doinj( 
their  respective  duties  in  removing  the  teacher  and  in  confirming 
such  removal,  if  he  were  inefficient  and  reported  by  the  Inspector 
80  to  be,  and  though  quite  possibly  the  duty  might  be  performed 
maliciously,  yet  it  was  an  obvious  act  of  public  duty.  "  Will  that," 
his  Lordship  asked,  "invalidate  the  act  of  public  duty?  Most 
certainly  not."  Dismissing,  therefore,  the  question  of  malice  as 
entirely  irrelevant,  and  giving  no  opinion  whatever  on  the  question 
whether  entirely  apart  from  malice  a  case  of  oppi-ession  could  be 
made  out  against  a  Board  situated  as  these  public  bodies  are,  the  Court 
held  that  there  had  been  sufficient  deviation  from  statute  to  justify 
interference. 

We  think  that  this  important  decision  has  apparently  exhausted 
the  subject  of  the  dismissal  of  teachers  appointed  under  the 
older  statutes,  and  subsequently,  in  1872,  coming  under  the 
authority  of  the  School  Boards,  and  it  may  perhaps  be  not  amiss  at 
this  stage  to  sum  up  the  present  state  of  the  law  upon  this,  perhaps 
the  most  important,  part  of  the  schoolmaster's  position.  The 
teacher's  tenure  of  office,  it  must  be  observed,  in  these  cases  is  ad 
vUam  avi  culpam  ;  for  no  alteration  is  made  by  the  new  Act  so  as 
to  affect  any  schoolmaster  appointed  before  1872,  but  new  and 
more  manageable  means  of  removal  are  provided,  and  these  means, 
with  every  step  in  the  procedure,  must  be  religiously  observed.  It 
should  be  pointed  out,  moreover,  that  where  a  teacher,  having 
relevantly  averred  statutory  deviation,  proceeds  by  way  of  reduction 
to  get  the  decision  dismissing  him  quashed  or  set  aside,  he  must,  in 
order  to  be  successful,  either  show  that  what  a  learned  Judge  termed 
""^^^i  statutory  pre-requisites"  have  not  been  complied  with,  or  else  he 
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must  satisfy  the  Court  that  the  Board  subsequently  delivered  a 
judgment  in  disregard  of  the  enactments.  All  review  under 
section  60,  subsection  2,  upon  the  merits,  in  any  shape  whatever, 
is  absolutely  excluded  just  as  effectually  as  if  there  had  been  an 
enactment  to  that  effect,  such  as  appears  in  subsection  1,  where 
the  Sheriff's  judgment  is  declared  to  be  final. 

But  with  all  thi3  exclusion  of  review,  the  School  Boards  through- 
out the  country  must  fully  and  completely  comply  with  the  provi- 
sions of  the  creative  statute  in  order  to  enjoy  the  authority  it 
confers,  and  reap  the  protection  it  affords.  They  must  closely  ob- 
serve the  "pre-requisites;"  they  must,  for  instance,  under  section 
60,  subsection  1,  present  a  complaint  to  the  Sheriff,  specifying  par- 
ticular acts  relating  to  one  or  more  of  the  three  statutory  offences, 
immorality,  cruelty,  or  improper  treatment  of  scholars ;  then  a  copy 
of  this  complaint  must  be  served  upon  the  teacher,  who  has  eicrht 
days  inducice  allowed  him.  The  Sheriff  is  directed,  after  the  teacher 
has  pleaded  to  the  charge,  to  proceed  and  take  the  evidence  as 
usual  in  proofs  in  civil  causes,  and  then  judgment  is  to  be  pro- 
nounced. We  can  readily  see  how  a  failure  to  specify  the  particu- 
lar acts  of  offence,  or  to  serve  a  copy  of  the  complaint,  would,  on 
the  part  of  the  Board,  nullify  the  whole  proceedings,  or  how'the 
Sheriff's  judgment  might  be  set  aside  upon  any  irregularity  in  the 
mode  of  taking  the  evidence.  As  yet,  however,  no  question  has 
arisen  upon  this  portion  of  the  general  section,  and  such  matters 
are  much  less  likely  to  become  the  subject  of  judicial  inquiry,  see- 
ing that  any  irregularity  or  illegal  proceeding  on  the  part  of  the 
Board  would  most  probably  be  at  once  checked  by  the  Sheriff  and 
the  complaint  dismissed,  while  in  the  conduct  of  the  proof  the 
Judge  would  be  aware  of  the  necessity  for  a  close  adherence  to  the 
directions  given  in  the  Act,  and  would  recognize  this  in  his  conduct 
of  the  case ;  whereas  a  School  Board,  if  left  to  itself,  might  be  more 
easily  ignorant  or  neglectful  of  the  minor  details.  On  the  other  hand, 
under  subsection  2,  many  diflSculties  in  the  working  of  the  statute 
have  arisen  because  the  School  Boards  may  have  failed  closely  to 
observe  the  regulations  laid  down  for  their  guidance;  and  though 
no  doubt  they  are  superintended  and  checked  by  the  necessity  for 
confirmatory  action  on  the  part  of  the  Education  Board,  yet  of 
course  the  latter  cannot  possibly  always  know  whether  the  proceed- 
ings in  detail  have  been  regular,  and  in  some  instances,  perhaps 
have  too  readily  assumed  them  to  be  so.  When  we  examine  this 
subsection  we  &ni,  first,  that  the  Board  must  consider  their  teacher 
incompetent,  unfit,  or  ineflScient.  It  is  not  necessary  for  them  to 
record  any  resolution  to  this  effect  in  their  minutes ;  it  is  sufficient 
that  they  have  made  up  their  minds  to  have  a  special  report  from 
the  Inspector.  &conrf,  this  report  must  be  one  "regarding  the 
school  and  the  teacher ; "  a  report  upon  the  school  and  its  condition, 
without  specifically  bearing  upon  and  dealing  with  the  teacher,  will 
not  do;  nor,  equally,  will  a  report  containing  no  sufficient  observa- 
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tioDS  npon  the  condition  of  the  school  he  one  upon  which  the 
School  Board  may  safely  venture  to  act  Bat  if  the  Board  have 
obtained  a  report  clearly  regarding  both  school  and  schoolmaster, 
then,  thirdy  a  copy  of  this  report  most  be  fnmished  to  the  teacher 
before  proceeding  to  give  "judgment  in  such  matter."  This  would 
seeni  to  imply  that  the  Board  would  not  be  entitled  to  deliver  judg- 
ment immediately  after  furnishing  the  teacher  with  a  copy  of  the 
report,  but  that  a  reasonalile  interval  must  be  allowed  before  they 
'*  proceed  to  judgment,"  an  interval  to  be  employed  by  the  teacher 
in  answering  the  charges,  or  in  such  other  way  as  he  might  deem 
best  in  his  own  interests^  Further,  we  may  observe,  that  although 
nothing  in  the  Act  expressly  requires  the  Board  to  hear  the  teacher's 
self-defence,  or  to  receive  his  reply,  it  could  never  injure,  and  might 
materially  strengthen,  the  position  of  the  governing  body,  were  the 
accused  in  some  way  granted  an  opportunity  of  defending  himself. 
The  fourth  step  is  the  removal  of  the  teacher  from  office  if  they  see 
cause.  Upon  this  it  is  remarkable  that  the  sentence  of  removal 
thus  pronounced  is  termed  by  the  Act  a  ''judgment,"  and  probably 
the  resolution  inserted  in  the  minutes  of  the  School  Board  should 
take  the  form  of  a  judgment,  finding  upon  the  evidence  of  the 
special  report,  and  of  any  other  facts  known  to  the  Board,  and, 
after  hearing  the  teacher,  or  receiving  his  answers,  if  this  have  been 
done,  that  he  is  '*  incompetent,  or  unfit,  or  inefficient,"  and  there- 
fore pronouncing  against  him  a  judgment  dismissing  him  from  his 
ottice.  The  Jiftii  and  final  step  in  the  process  is  the  confirmation 
ot*  this  judgment  by  the  Board  of  Education,  and  it  is  to  be  ob- 
served that  until  their  authority  has  been  interponed  the  whole  action 
of  the  School  Board  is  of  no  effect  Obviously  the  intention  of 
such  confirmation  is  to  protect  the  persons  who  might  be  injured 
by  the  action  of  the  local  Board,  namely,  the  ratepayers  and  the 
teacher ;  and  although  there  is  no  provision  for  that  purpose  in  the 
Act,  yet  it  would  seem  a  perfectly  competent  proceeding  either  on 
the  part  of  ratepayers  or  of  teacher  to  present  to  the  Education 
Board  a  demand  to  be  heard  against  the  decision  of  the  School 
Board,  so  as  to  give  the  appellants  an  opportunity  of  meeting  the 
allegations  of  the  School  Board.  In  the  Mochrum  case,  already 
referred  to,  there  were  allegations  to  the  effect  that  Mr.  Macfarlaue 
had  not  had  afforded  to  him  an  opportunity  of  defending  himself 
before  the  Education  Board ;  it  appears  almost  a  necessary  deduc- 
tion from  the  observations  made  by  Lord  Ardmillan  on  this  point 
that  such  an  opportunity  must  be  given. 

The  last  portion  of  the  section  provides  for  retiring  allowances 
to  the  teachers  so  removed,  and  confers  upon  the  School  Boards 
those  same  powers  of  granting  such  pensions  as  were  formerly 
vested  in  the  heritors  and  ministers  under  section  19  and  section 
20  of  the  1861  Act.  In  point  of  fact  the  pensions  thus  provided 
were  to  be  at  least  two-thirds  of  the  salary,  unless  the  resignation 
were  occasioned  by  fault  on  the  part  of  the  schoolmaster ;  mere  in- 
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efficiency  from  infirmity  or  old  age  would  not  deprive  the  master 
of  his  pension  unless  such  inefficiency  were  caused  by  his  own  fault; 
and  accordingly  a  Board  must  see  that  the  report  on  which  they  act 
contains  averments  amounting  clearly  to  a  charge  of  culpa,  and 
the  extension  of  the  grounds  upon  which  a  dismissal  may  be  based 
does  not  touch  this  privilege  according  to  those  teachers  who  held 
office  prior  to  1872.  Thus  far  we  have  considered  the  position  of 
schoolmasters  chiefly  in  relation  to  their  tenure  of  office  and  their 
removal  from  it ;  we  shall  next  proceed  to  consider  the  authorities, 
together  with  the  sections  of  the  Act  having  reference  to  such 
matters  as  the  visitation  of  schools,  rights  to  salary  in  lieu  of  notice, 
and  other  points  which  have  more  recently  arisen. 

{To  he  contiwued.) 


STATUTES  AFFECTING  SCOTLAND— 39  &  40  Vict. 

So  much  has  been  recently  said  about  the  want  of  attention  which 
Scotch  afiairs  received  from  Parliament,  that  we  are  almost  sur- 
prised to  find  the  "Public  General  Statutes  affecting  Scotland" 
forming  a  volume  of  so  respectable  a  size. 

We  notice  first  four  Acts  having  for  their  object  the  amendment 
of  very  recent  statutes.  The  first  of  these  is  the  Act  to  amend  the 
Trade  Union  Act  of  1871.  They  are  in  future  to  be  cited  together 
as  the  Trade  Union  Acts  1871  &  1876.  The  new  Act  brings  any 
trades  union,  whether  registered  or  unregistered,  under  the  opera- 
tion of  the  28th  section  of  the  Friendly  Societies  Act  of  last  year. 
That  section  relates  to  the  insurance  of  the  lives  of  young  children 
by  such  societies,  and  was  framed  with  a  view  to  prevent  the  abuse 
of  this  privilege.  There  are  provisions  for  cases  of  absence  of  trus- 
tees, for  the  change  of  name  and  amalgamation  of  unions,  and  their 
registration.  The  rules  of  every  trade  union  are  to  provide  for  the 
manner  of  dissolving  it.  Any  person  above  the  age  of  sixteen  may 
be  an  ordinary  member  of  a  trade  union.  There  is,finally,an  alteration 
of  the  statutory  definition  of  such  a  society.  The  former  Act  related 
solely  to  such  combinations  as  would,  had  it  not  passed,  have  been 
deemed  unlawful  as  being  in  restraint  of  trade.  The  new  Act 
covers  all  combinations  of  this  nature,  whether  they  would  or 
would  not  have  otherwise  been  held  unlawful.  The  Act  to  amend 
the  Prevention  of  Crimes  Act  1871  merely  provides  that  in  Great 
Britain  the  Secretary  of  State,  and  in  Ireland  the  Lord-Lieutenant, 
may  prescribe  the  class  of  prisoners  to  which  the  enactment  in  the 
Prevention  of  Crimes  Act  relating  to  registering  and  photographing 
shall  apply. 

The  Friendly  Societies  Act  of  last  year  has  been  amended.  The 
principal  section  in  the  amending  statute  relates  to  the  conversion 
of  registered  societies  into  branchea     There  are  also  several  slight 
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amendments  of  the  fonner  Act,  the  correction  of  a  misprint  which 
it  contained,  and  the  addition  to  the  number  of  its  schedules. 

The  Act  for  the  amendment  of  the  Trade-Marks  Eegistration  Act 
extends  the  time  after  which  action  of  damages  for  infringement 
of  trade-marks  not  registered  according  to  statute  cannot  be  brought 
to  July  1877,  certificates  of  refusal  to  register  trade-marks  are  to  be 
granted  by  the  registrar,  and  to  be  conclusive  evidence  of  such 
refusal. 

The  small  Testate  Estates  Act  1876  completes  the  reform  which 
the  Act  of  last  year  dealing  with  intestate  successions  commenced. 
In  order  to  benefit  by  this  Act,  the  whole  estate  to  which  confirma- 
tion is  sought  must  not  exceed  £150.  The  Commissary-Clerk  must 
be  satisfied  of  that  fact.  The  Act  provides  forms  of  inventory,  and 
relative  oath,  and  also  of  confirmation,  and  the  fees  for  expeding 
confirmation  cannot  exceed  a  few  shillings  in  amount  This  Act 
having  been  passed  before  the  Sheriff  Court  Act,  uses  the  terms 
Commissary  and  Commissary-Clerk,  for  which  we  must  now 
substitute  those  of  Sheriff  and  Sheriff-Clerk.' 

The  Bankers'  Book  Evidence  Act  has  been  passed  to  obviate  the 
inconvenience  arising  from  removing  bank  books,  etc.,  for  the  pur- 
pose of  producing  them  in  legal  proceedings.  Entries  in  these 
books  are  to  be  admissible  as  prirnd  facie  evidence  of  the  matters, 
transactions,  and  accounts  recorded  therein,  on  proof  by  written 
affidavit  by  a  bank  official  as  to  the  correct  character  of  books  and 
entries.  Copies  of  these,  entries  are  to  be  evidence  of  them  without 
production  of  the  original  if  proved  by  a  person  who  has  examined 
them.  But  no  party  can  avail  himself  of  these  sections  without 
giving  at  least  four  days'  notice  to  the  other  side  of  his  intention 
to  produce  evidence  of  this  sort  with  a  copy  of  the  entries  proposed 
to  be  taken,  the  other  side  being  at  liberty  to  inspect  the  original 
entries. 

There  are  peculiarities  in  the  Act  which  may  render  it  somewhat 
difficult  to  work.  It  applies  to  all  legal  proceedings  before  any 
Court,  whether  Superior  or  Inferior,  but  certain  powers  are  vested 
in  a  Judge  of  the  Superior  Court  alone.  Thus,  when  a  party  wishes 
to  have  an  inspection  of  the  bank  books  and  copies  taken  of  the 
entries  he  must  apply  to  a  Judge  of  the  Superior  Court.  That  Judge 
alone  has  power  to  declare  that  such  copies  are  not  admissible,  and 
to  compel  banks  to  produce  the  actual  books.  Now,  not  only  will 
legal  proceedings  in  an  Inferior  Court  be  somewhat  hampered  by 
this  necessity  for  going  to  the  Court  of  Session  for  orders  (and 
there  is  no  machinery  provided  for  such  applications),  but  even  in 
the  Court  of  Session  parties  in  a  proof  before  the  Inner  House  must 
apply  not  to  the  Judge  before  whom  their  cause  is  being  tried,  but 
to  a  Lord  Ordinary.  This  at  least  will  be  the  result,  unless  the  Act 
is  amended,  or  our  Courts  disposed  to  interpret  it  in  a  very  liberal 
spirit ;  for  a  Judge  of  the  Superior  Court  in  Scotland  is  defined  to 
mean  "a  Lord  Ordinary  of  the  Outer  House  of  the  Court  of 
Session." 
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The  Elementarj  Education  Act  of  1876  applies  to  Scotland  in  so 
far  as  the  conditions  to  be  fulfilled  by  a  school  in  order  to  obtain 
a  parliamentary  grant  are  concerned.  When  the  grant  does  not  ex- 
ceed seventeen  and  sixpence  per  child  it  is  not  to  be  reduced  by 
reason  of  its  excess  over  the  income  of  the  school  But  it  is  only 
to  exceed  that  amount  per  child  by  the  same  sum  by  which  the 
income  of  the  school  from  other  sources  exceeds  it.  In  small  and 
thinly-populated  districts  in  which  there  is  only  one  school,  a 
special  annual  grant  not  exceeding  fifteen  pounds  may  be  made 
in  addition  to  the  ordinary  grant. 

The  Publicans'  Certificates  (Scotland)  Act  1876  has  for  its  express 
object  the  assimilation  of  the  law  of  Scotland  relating  to  the  grant- 
ing of  licences  to  that  of  England.  It  came  into  operation  on  the 
firat  day  of  last  month.  The  first  important  enactment  which  it 
contains  is  that  of  the  fifth  section,  which  renders  the  refusal  of  a 
new  certificate  by  magistrates  or  Justices  final.  But  even  when  the 
certificate  has  been  obtained,  it  requires  to  be  confirmed  by  the 
Licensing  Committee,  a  body  called  into  existence  by  this  Act.  In 
counties  this  committee  is  composed  of  Justices  of  the  Peace ;  in 
burghs  it  is  joint,  consisting  of  three  Justices  and  three  burgh 
magistrates.  It  will  be  thus  seen  that  the  interest  of  publicans 
has  not  been  the  object  sought  by  the  framers  of  this  Act,  since  it 
at  once  deprives  them  of  their  right  of  appeal,  and  places  an  ad- 
ditional obstacle  in  the  way  of  obtaining  their  certificates.  The 
Sheriff  Courts  Act,  as  well  as  certain  other  important  statutes,  have 
been  passed  last  session,  but  as  they  are  treated  of  elsewhere ;  we 
need  not  enlaige  upon  them  at  present. 
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Under  similar  circumstances  the  Court  of  Session  has  been  lately 
twice  called  upon  to  exercise  that  somewhat  mysterious  power 
vested  in  it  as  the  Supreme  Court  of  the  country^  and  known  as 
the  nobiU  qfficium. 

Both  cases  related  to  charitable  bequests  for  the  education  of  the 
poor.  In  the  first,  that  of  Burnet* 8  Trustees  v.  Drummond,  BatJigate, 
and  Others  (November  17,  1876),  the  Court  had  before  them  the 
trust  settlement  of  the  celebrated  Gilbert  Burnet,  the  well-known 
bishop  and  historian.  Burnet,  as  an  expression  of  his  kind  gratitude 
to  the  parish  of  Salton,  bequeathed  1000  merks  yearly  for  charities 
in  connection  with  that  parish.  A  certain  portion  of  this  sum  was 
to  be  expended  in  providing  "plain  grey  clothes  all  of  one  sort" 
for  charity  children,  and  in  binding  them  out  as  agricultural 
apprentices,  or  otherwise.  The  fund  was  managed  by  trustees,  who 
in  the  course  of  time  began  to  find  difficulties  in  administering 
their  trust.     Prices  had  risen;   circumstances  and  opinions  had 
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changed.  There  was  therefore  now  presented  to  the  Court  a 
scheme  which  the  Court  approved  of  as  quite  consistent  with  the 
will  of  the  bishop. 

Instead  of  getting  "  plain  grey  clothes  all  of  one  sort,"  the  young 
people  of  Salton  are  to  be  assisted  in  payment  of  their  school  fees 
and  books.  Agricultural  apprentices  being  in  the  district  unknown, 
the  sum  appropriated  by  the  bishop  for  the  assistance  of  appren- 
tices is  to  be  spent  in  bursaries.  In  commenting  upon  this  latter 
alteration,  as  proposed  by  the  trustees,  the  Lord  President  remarked: 
''That  raises  the  most  serious  question  in  the  new  scheme,  but  it 
appears  to  me  that  the  course  is  a  very  reasonable  one,  and  that  it 
is  quite  within  the  power  of  the  Court  to  sanction  it  in  the  circum- 
stances. We  must  be  satisfied  that  the  trustees  cannot  use  the 
four  hundred  merks  for  the  main  purpose  contemplated  by  the 
founder,  and  that  there  is  no  more  expedient  method  of  paying  it 
out  according  to  the  view  expressed  in  the  will."  The  change  thus 
effected  is  certainly  a  radical  one,  since,  under  the  will,  each  child 
was  entitled  to  the  benefit,  whereas  now  only  such  of  them  as  are 
clever  enough  to  secure  a  bursary  can  pocket  the  worthy  bishop's 
coin.  Yet  good  may  be  done  by  thus  exciting  the  rustic  emula- 
tion. 

The  case  of  Allan  v.  The  Governor  of  SteilCs  Hospital  (Novem- 
ber 22,  1876)  related  to  another  Haddingtonshire  charity.  Here 
the  truster  had  empowered  his  trustees  "from  time  to  time  as  they 
shall  see  cause  to  make  such  alterations,  amendments,  improve- 
ments, or  additions  to  the  rules  and  regulations  laid  down  by  me 
for  the  management  of  the  said  hospital  and  public  school,  they 
always  keeping  in  view  the  original  intention  of  said  charitable 
institution."  The  Court  allowed  the  trustees  to  discontinue  the 
boarding  and  maintenance  of  inmates,  to  institute  an  entrance 
examination,  to  admit  paying  pupils  in  addition  to  the  foundationer's, 
and  to  provide  bursaries  for  children  who  were  proper  objects  of 
the  founder's  charity.  These  alterations  were  not  held  to  be  incon- 
sistent with  the  original  intention. 

The  decision  in  Burr  ell  v.  Simpson  and  Co.  and  Others  (NTovem- 
ber  24, 1876)  appears  to  be  one  of  the  first  in  our  Courts  under  the 
important  24th  section  of  the  Merchant  Shipping  Act  of  1862. 
That  section  relates  to  collisions,  and  limits  the  liability  of  the 
owner  of  the  ofiTending  ship  for  loss  or  damage  to  an  aggregate 
amount  not  exceeding  £8  for  each  ton  of  the  destroyed  ship's  tonnage. 
The  case  of  Burrell  was  somewhat  peculiar.  He  was  the  owner  of 
two  steam-ships,  the  "Fitzmaurice"  and  "Dunluce  Castle,"  which  in 
February  last  came  into  collision  near  Lowestoft,  when  the  latter 
vessel  was  sunk.  When  h6  presented  his  petition  under  the  statutes 
for  limitation  of  liability,  claims  were  lodged  not  only  by  the 
owners  of  cargo  on  board,  but  by  the  underwriters  of  the  "  Dunluce 
Castle  "  as  assignees  of  the  petitioner.  In  the  ordinary  case  of  two 
-^MDS  belonging  to  different  owners  coming  into  collision,  there  could 
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have  been  no  doubt  that  the  underwriters  of  the  sunk  ship  could 
claim  in  proceedings  of  this  sort  Here,  however,  the  party  respon- 
sible for  the  accident  might  be  said  to  be  one  with  whom  the 
underwriters  themselves  were  identified,  and  accordingly  their 
appearance  upon  the  field  met  with  vigorous  opposition  on  the  part 
of  the  other  claimants.  The  case  has  however  been  decided  in 
favour  of  the  underwriters.  The  view,  expressed  with  all  his  usual 
ability  by  the  Lord  President,  shortly  stated,  amounts  to  this : — 
When  there  has  been  total  loss  the  property  of  the,  sunk  vessel 
with  its  incidents  passes  to  the  underwriters.  There  passes  along 
with  it  a  claim  of  damages  against  the  vessel  which  has  caused 
the  loss.  The  underwriters  are  improperly  said  to  represent  the 
former  owner  of  the  ship.  "  They  represent  him  in  one  sense,  in 
80  far  as  they  have  in  themselves  the  ownership  of  the  ship  and  all 
the  rights  and  liabilities  thence  resulting,  but  they  do  not  by  any 
means  represent  him  in  the  same  sense  in  which  an  ordinary 
assignee  represents  his  cedent"  The  fact  therefore  that  Burrell  was 
at  once  the  owner  of  the  "  Fitzmaurice  "  and  the  "  Dunluce  Castle  " 
could  not  prejudice  the  claim  of  the  underwriters  upon  the  latter 
vessel,  since  they  were  not  identified  with  Burrell  as  the  owner  of 
the  "  Fitzmaurice."  The  identity  of  ownership  which  had  formerly 
existed  had  come  to  an  end  when  the  assignation  of  the  sunk  ship 
to  the  underwriters  took  effect.  Accordingly  the  underwriters  were 
ranked  pati  passu  with  the  owners  of  the  cargo. 

One  or  two  other  points  of  some  importance  were  decided  in 
this  case.  The  54th  section  of  the  Act  of  1862  deals  with  the  loss 
or  damage  caused  to  the  ship,  "  or  to  any  goods,  merchandise,  or 
other  things  whatsoever"  on  board  the  ship.  In  the  construction 
of  this  provision  it  was  held  that  the  owner  could  not  claim 
damages  for  the  loss  of  the  freight  or  for  the  expenses  incurred  by 
him  on  behalf  of  the  crew  after  the  collision.  With  regard  to  the 
first  of  these  claims,  it  was  held  to  have  passed  as  an  incident  of  the 
ship  to  the  underwriters,  and  as  to  the  outlay  caused  by  the  crew, 
the  Court  refused  to  look  upon  it  as  "a  thing  on  board  the  ship." 
Moreover,  the  petitioner  was  bound,  they  held,  in  his  double 
capacity  both  as  owner  of  the  lost  ship,  and  as  the  cause  of  her  loss, 
to  make  this  expenditure. 

It  was  further  decided  that  in  estimating  the  tonnage  for  the 
purpose  of  having  the  liability  limited,  the  owners  of  steam-ships 
are  entitled  to  have  deduction  from  the  gross  tonnage  both  for  the 
berthage  of  the  crew  and  for  the  propelling  power. 

The  petitioner  was  found  liable  both  in  the  interest  upon  the 
fond  and  the  expenses.  Upon  the  matter  of  interest  the  statute 
is  silent,  but  the  Court  held  the  fund  as  a  debt  or  composition  upon 
a  debt,  bearing  interest  from  the  time  at  which  it  was  due,  and 
awarded  it  accordingly. 
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WORK  OF  SCOTTISH  JUDGES. 

(To  the  Editor  of  the  Journal  of  Jmrupntdenec) 

Sir, — ^Various  comments  have  of  late  appeared  in  a  leading 
Scottish  newspaper  upon  the  Court  of  Session,  the  number  of  the 
Judges,  the  state  of  business  in  the  Outer  House,  and  so  forth. 
The  object  of  the  writer  or  writers  is  plainly  to  convince  the  public 
that  the  Court  of  Session  cannot  any  longer  be  maintained  at  its 
present  strength,  and  to  attain  that  end  somewhat  curious  devices 
have  been  resorted  to,  and  a  large  amount  of  rash  and  unguarded 
statement  has  been  indulged  in. 

A  paragraph,  which  most  of  your  readers  must  have  noticed, 
obtained  a  prominent  position  a  few  weeks  ago  in  the  colunms  of 
that  newspaper,  purporting  to  give  the  exact  number  of  hours  and 
minutes  that  each  of  the  Outer  House  Judges  had  sat  in  Couit 
during  the  course  of  a  fortnight,  and  the  result  obtained  from  this 
very  scanty  deduction  was  assumed  to  give  the  normal  state  of 
matters.  I  say  that  this  paragraph — ^furnished,  I  presume,  by  the 
legal  reporter  of  the  journal  in  question  —  purported  to  give 
accurately  the  time  during  which  each  Judge  had  been  occupied 
with  his  judicial  work,  and  I  am  willing,  for  the  sake  of  argument^ 
to  assume  its  correctness,  although  it  is  well  known  that  in  several 
instances  it  was  entirely  misleading  and  inaccurate. 

Assuming  it  to  give  the  facts  correctly,  however,  will  any  reason- 
able person  admit  for  one  moment  that  the  work  done  by  a  Judge 
of  the  Supreme  Court,  or  indeed  of  any  Court,  can  be  properly 
estimated  by  the  number  of  hours  and  minutes  during  which  he 
has  been  bodily  present  in  open  Court  without  allowing  anything 
for  the  nature  and  quality  of  the  work  done  ?  The  idea  is  pre- 
posterous, and  would  bring  her  Majesty's  Judges  down  to  the  level 
of  a  day  labourer,  whose  work  is  fairly  enough  estimated  by  the 
number  of  hours  he  is  employed.  Men  of  all  parties  and  views  have 
united  in  condemning  tlie  bad  taste  and  impertinence  of  the  para- 
graph in  question,  and  in  reprobating  the  attempt  thus  made  to 
expose  to  ridicule  the  learned  Judges  of  the  Supreme  Court  of 
Justice  in  Scotland.  The  Court  cannot  expect  to  be  exempt  from 
criticism,  but  it  is  surely  entitled  to  a  decent  show  of  respect  at  the 
hands  of  its  critics,  and  above,  all,  individual  Judges  shoidd  be 
protected  from  uncalled-for  and  offensive  insinuations. 

Founding  upon  the  so-called  facts  given  in  the  paragraph  as 
representing  the  normal  state  of  matters  in  the  Outer  House,  the 
same  journal  proceeds,  in  a  leading  article,  to  advocate  the  re- 
duction of  the  Lords  Ordinary  to  two  or  three  in  number.  Now 
I  deny  that  the  two  weeks,  selected  for  this  inquisitorial  Court 
to  Court  visitation,  represent  the  normal  state  of  matters,  or  any- 
thing like  it.     These  two  weeks  were,  according  to  the  best  of  my 
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lecollection,  about  the  dullest  weeks  of  a  dull  session,  and  If  the 
observations  had  been  extended  for  another  week,  quite  a  different 
state  of  matters  would  have  been  disclosed. 

But  apart  from  this,  the  last  two  years  have  been  years  of  unex- 
ampled stagnation  and  lethargy  in  trade,  and  this  of  course  has  its 
effect  upon  the  business  of  the  Court.  In  times  of  commercial 
crisis,  when  bankruptcies  are  numerous,  or  when  there  is  a  sudden 
rise  or  fall  in  the  price  of  commodities,  and  every  one  is  trying  to 
shake  himself  clear  of  his  contracts,  litigation  is  rife,  and  the  Courts 
are  fully  occupied ;  but  it  is  quite  a  different  thing  when  the  pre- 
vailing feature  is  sheer  inactivity.  Transactions  of  late  have  been 
so  few,  that  there  has  been  nothing,  or  little  at  least,  to  dispute  about, 
and  hence  the  scarcity  of  commercial  cases  in  Court.  In  all  proba- 
bility, however,  the  present  inactivity  is  only  temporary,  and  even 
now  we  are  told  on  all  hands  that  trade  is  showing  signs  of  revival ; 
and  with  the  revival  of  trade  it  cannot  be  doubted  that  the  business 
of  the  Court  will  also  increase. 

Surely  then  it  would  be  bad  policy  to  reduce  the  number  of 
Judges  at  a  time  of  temporary  slackness  because  just  at  present 
they  are  not  so  fully  employed  as  they  might  be.  The  number  of 
Judges  cannot  be  regidated  from  time  to  time  in  the  way  that  a  con- 
tractor regulates  the  number  of  men  in  his  employ  by  the  orders  he 
has  on  hand,  and  it  may  be  taken  for  granted  that  if  the  number 
is  once  reduced  it  would  require  an  enormously  strong  case  to  be 
made  out  before  any  addition  would  be  made  to  the  staff.  Then  it 
must  be  remembered  that  the  work  of  a  Scotch  Lord  Ordinary 
is  by  no  means  finished  when  he  leaves  Court.  In  most  cases  he 
is  judge  of  the  facts  as  well  as  of  the  law,  and  except  in  the  com- 
paratively few  cases  in  which  he  delivers  judgment  at  the  proof, 
must  read  over  the  evidence  at  home  and  make  up  his  mind  upon 
its  import,  his  views  being  generally  embodied  in  a  long  note  ac- 
companying the  interlocutor,  and  no  one  who  is  acquainted  with 
these  notes  can  doubt  that  they  must  often  cause  the  expenditure 
of  much  time  and  labour. 

It  is  probably  true  that  fewer  Judges  could  get  through  the  work 
of  the  Outer  House  at  present,  but,  as  I  have  already  pointed  out, 
the  business  of  the  Court  is  suffering  from  the  stagnation  of  trade 
throughout  the  country ;  and,  besides,  it  is  very  doubtful  that  any 
reduction  in  their  number  would  be  advantageous  for  the  interests 
of  the  public.  The  Court  of  Session,  thanks  to  recent  improvements 
in  its  procedure,  is  the  speediest,  and  perhaps  the  most  satisfac- 
tory, tribunal  in  the  kingdom,  but  if  the  number  of  Judges  is  con- 
siderably reduced,  work  will  fall  into  arrear,  and  the  same  complaints 
will  arise  which  are  so  frequent  with  regard  to  the  state  of  matters 
in  England,  and  some  of  the  Sheriff  Courts  in  Scotland.  It  is 
notorious  that  in  England  the  Judges  cannot  get  through  the  work 
they  have  to  do,  and  that  in  consequence  endless  delays  take  place, 
whUe  at  every  important  Assize  there  is  a  crowd  of  remanents  left 
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over,  although  the  Judges  of  Assize  are  frequently  assisted  in  the  dis- 
posal of  civil  business  by  two  or  three  Commissioners.  It  is  also  the 
case  that  the  Judges  atC^cuit,  in  places  Ukeliverpool  or  Manchester, 
are  forced  to  adopt  every  expedient  they  can  devise  for  hurrying  the 
cases  over,  very  much  to  the  annoyance  and  prejudice  of  litigants. 
Can  there,  having  regard  to  this  state  of  matters,  be  any  question 
that  it  is  more  for  the  advantage  of  the  countiy  that  there  should  be 
an  adequate  staff  of  Judges  fuUy  abreast  of  the  work  of  the  Courts, 
than  that  the  administration  of  justice  should  be  delayed  and 
thwarted  for  lack  of  the  requisite  judicial  machinery  ? 

In  conclusion,  Sir,  I  do  not  wish  for  a  moment  to  argue  that  no 
rearrangement  of  the  judicial  staff  in  Scotland  should  be  attempted. 
At  present  the  Inner  House  is  considerably  in  arrear,  and  there  can 
be  no*  good  reason  why  the  Lords  Ordinary,  when  not  fully  occupied 
in*  trying  original  suits,  should  not,  as  they  did  once  before,  assist  in 
the  disposal  of  Sheriff  Court  appeals.  Then  it  is  currently  reported 
that  the  Government  intend  to  abolish  the  double  Sheriffship,  a 
reform  which  must  come  sooner  or  later,  and  if  this  be  done,  a  large 
influx  of  business  into  the  Supreme  Court  may  h^.  expected,  so  that, 
whether  appeals  from  the  single  Sheriff  are  brought  to  a  divisional 
Court,  or  in  the  first  instance  to  a  single  Judge  of  the  Supreme  Court, 
instead  of  to  the  Sheriff  Principal,  a  considerable  amount  of  addi- 
tional work  will  fall  upon  the  Lords  Ordinary,  the  Judges  of  the 
Inner  House  already  having  their  hands  quite  full. 

Upon  this  ground  alone,  and  until  the  question  of  the  double 
Sheriffship  is  finally  settled,  it  would  be  premature  to  reduce  the 
number  of  the  Lords  Ordinary,  and,  as  I  have  tried  to  show,  there 
are  other  good  grounds  for  maintaining  the  present  strength  of  the 
Bench,  despite  the  confident,  but  ill-considered,  assertions  that  are 
frequently  met  with  to  the  contrary. — I  am,  etc. 

A  Member  of  the  Bar. 


PRACTICE  IN  SHERIFF  COURTS. 

Sir, — It  would  interest  others  as  well  as  myself  to  know  your 
views,  or  those  of  any  of  your  professional  correspondents,  upon  a 
custom  which  obtains  in  some  counties  of  Depute  or  other  Clerks 
in  the  oflfices  of  Sheriff-Clerks  actiiig,  in  regard  to  process  business, 
as  correspondents  or  delegates  of  Sheriff  Court  Procurators,  who 
for  reasons  of  their  own  have  chosen  to  take  up  their  residence  at 
a  distance  from  the  seat  of  Court ;  as  also  whether  or  not  it  is 
thought  to  be  quite  unobjectionable  that  in  the  case  say  of  a 
Sheriff-oflBcer,  residing  at  a  distance  from  the  seat  of  Court,  but 
having  been  employed  to  procure  Small  Debt  decrees,  the  officials 
in  the  Sheriff-Clerk's  office  receiving  by  post  an  order  fix)m  the 
officer  for  summonses  should,  as  a  matter  in  ordinary  course,  be  iu 
the  habit  of  responding  through  the  same  channel  in  implement  of 
the  order  ? — I  am,  etc.,  An  Inquirer,  * 

^mber  23. 1876. 
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The  Puhlic  General  Statutes  affecting  Scotland,  1707-1847,  with  a 
Chronological  Table  of  all  the  Fublic  General  Acts  during  that 
time.  3  vola.  Edinburgh:  William  Blackwood  &  Sons. 
1876.. 

The  three  portly  volumes  now  before  us  supply  a  want  which  we 
are  sure  has  been  often  felt  by  every  legal  practitioner  in  Scotland, 
as  well  as  by  those  who  for  purposes  of  historical  or  literary 
research  have  occasion  to  refer  to  the  statute  law  of  the  land  For 
the  time  previous  to  the  union  of  the  kingdoms,  the  Acts  of  the 
Scottish  Parliament  have  been  preserved  in  several  shapes;  the 
busy  lawyer,  solicitous  only  for  the  practical  use  they  may  afford 
him,  and  oblivious  to  all  considerations  of  sentiment  or  literary 
completeness,  wears  out  his  eyes  in  consulting  his  tattered  and  ill* 
printed  dtuxieciTno  edition  of  the  Scots  Acts ;  while  the  man  who 
has  more  time,  or  who  views  the  subject  rather  from  a  historical 
than  a  l^al  point  of  view,  turns  to  the  ponderous  folios,  which 
commonly  bear  the  name  of  the  learned  editor  under  whose  super* 
vision  they  were  first  commenced,  the  erudite  Thomas  Thomson, 
and  revels  in  the  fuller  information  and  more  luxurious  typo- 
graphy which  these  volumes  display,  ¥ov  more  recent  times  we 
have  the  admirable  series  of  statutes  relating  to  Scotland  from  the 
year  1847,  which  are  published  periodically  by  the  eminent  firm 
whose  name  is  on  the  title-page  of  the  present  volumes.  But  for 
the  period  between  the  Union  and  the  year  last  mentioned,  the 
reader  had  nothing  for  it  but  to  undergo  the  tiresome  drudgery  of 
wading  through  the  Statutes  at  Large,  and  then  of  finding  out  what 
sections  were  and  were  not  repealed.  The  present  publication  has 
removed  this  necessity,  and  presents  to  us  in  a  handy  form  all  the 
public  Acts  relating  to  Scotland  passed  in  the  British  Parliament  in 
the  period  referred  to,  in  so  far  as  not  subsequently  repealed.  In 
addition  to  this,  there  are  very  fuU  chronological  tables  giving'  the 
subject-matter  or  abridged  title  of  every  Act  passed  in  these  Parlia- 
ments, and  also  setting  forth  the  date  and  extent  of  their  repeal,  if 
such  has  occurred.  These  tables  add  greatly  to  the  permanent 
value  of  the  publication,  although  of  course  some  of  the  statutes, 
or  parts  of  statutes,  have  fallen  into  desuetude  without  being 
specially  repealed  by  separate  enaclment ;  the  Act  10  Anne,  cap. 
10,  for  instance,  which  provides  for  the  peaceable  enjoyment  by 
Episcopalians  of  their  religious  rites  in  Scotland,  contains  a  clause 
requiring  all  clergymen  of  that  communion  to  enter  their  names 
in  a  register  at  the  general  or  quarter  sessions  of  their  respective 
counties.  This  does  not  seem  ever  to  have  been  actually  repealed ; 
the  Act  32  Geo.  III.  cap.  63,  which  deals  with  the  subject  of 
Episcopalian  ministers,  containing  no  mention  of  such  a  register, 
and  it  is  probable  that  the  practice  never  obtained  throughout  the 
country. 
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It  is  in  the  liighest  degree  interesting  to  trace  the  progress  of 
statutory  legislation  through  the  whole  of  the  eighteenth  and  nearly 
half  of  the  nineteenth  centuries,  as  it  is  set  forth  in  these  volumes, 
it  is  curious  also  to  notice  how  Scotland  asserts  her  importance  as 
the  years  go  on.  Comparatively  few  Acts  in  relation  to  this 
country  were  passed  during  last  century,  and  of  these  a  large  pro- 
portion are  now  either  wholly  or  partially  repealed.  The  first  of 
these  three  volumes  embraces  a  period  of  time  extending  from  the 
Union  down  to  1815,  while  the  Acts  since  that  time  occupy  the 
remaining  volumes  of  equal  siza  But  there  are  Acts  in  the  first 
volume  which  have  exercised  the  greatest  possible  effect  upon 
Scotland,  and  the  value  of  which  it  is  difficult  to  over-estimate. 
Let  us  briefly  notice  a  few  of  the  more  important  and  interesting 
statutes  which  we  meet  with  in  glancing  through  these  volumes. 

After  the  Acts  for  effecting  and  consolidating  the  union  of  the 
two  kingdoms,  and  the  providing  for  the  election  of  sixteen  repre- 
sentative Peers,  we  come  on  a  statute  which  at  once  indicates  that 
the  old  days  of  anarchy  and  civil  commotion  were  virtually  over. 
Up  to  1709  it  had  been  the  custom  for  the  various  noblemen  of  the 
district  to  attend  the  Lords  of  Justiciary  when  on  Circuit,  probably 
with  the  view  of  protecting  the  majesty  of  the  not  always  popular 
law  as  represented  in  the  persons  of  the  Judges.  Now,  however, 
they  were  to  be  excused  from  attendance  at  Circuit  Court,  the  Shenfif 
or  his  deputies  only  being  required  to  present  themselves.  Such 
changes  as  this,  however,  were  but  of  small  moment  compared  with 
sotne  others.  A  proud  and  irritable  country  saw  with  impatience 
many  of  her  peculiar  and  cherished  institutions  swept  away.  The 
revenue  and  taxation  system  had  been  productive  of  much  difficulty, 
and  by  6  Anne  cap.  40  Scotland  saw,  to  her  disgust,  a  class  of 
officials  introduced  called  Justices  of  the  Peace,  modelled  on  the 
English  institution,  and  not  suited  to  the  habits  and  customs  of  the 
country  (see  passim  Burton's  Hist  Scot,  viii  211).  By  the  same 
Act  the  old  Scottish  Secret  or  Privy  Council  was  abolished,  and,  in 
fact,  the  country  seemed  to  be  in  danger  of  losing  all  her  distinctive 
national  institutions,  and  of  sinking  into  a  mere  bastard  imitation 
of  England.  Better  days  were,  however,  in  store  for  her,  and  a  long 
train  of  enactments,  embodying  on  the  whole  wise  and  moderate 
reform,  have  raised  her  to  the  position  which  she  now  holds. 

Law  reforms  seem  always  to^have  been  most  popular  in  Scotland. 
We  continually  come  across  Acts  having  for  their  purpose  the  im- 
provement of  legal  tribunals  and  legal  procedure.  By  7  Geo.  IL 
cap.  16,  all  Judges  were  incapacitated  from  sitting  as  members  of 
the  House  of  Commons.  A  vast  amount  of  red-tapeism  was  swept 
away  by  4  Geo.  II.  cap.  26  and  6  Geo.  II.  c^p.  14,  which  abolished 
the  use  of  Latin  and  French  in  the  Exchequer  Court,  and  also  pro- 
vided that  the  documents  relating  to  the  proceedings  of  that  Court 
should  be  written  in  an  ordinary  hand,  and  not  in  that  cramped 
^_--i  M  Qq^j^  hdxA  "  which  has  been  borrowed  from  English  pro- 
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cedure.  Bat  the  Act  which  produced  the  greatest  changes  in  the 
administration  of  justice  in  Scotland  during  last  century  was  the 
celebrated  one  abolishing  heritable  jurisdictions  (20  Geo.  IL  cap.  43). 
By  it  all  such  jurisdictions  were  annexed  to  the  Crown ;  but  barons 
and  other  heritors  infeft,  cum  curiis,  were  still  enabled  to  inflict  fines 
in  petty  cases  to  the  amount  of  twenty  shillings,  or  to  set  the  de- 
linquent in  the  stocks  during  the  day  for  a  period  not  exceeding 
three  hours.  The  prisons,  too,  of  such  limited  jurisdictions  as  were 
not  abrogated  were  to  be  entered  in  a  register  kept  by  the  SherifiF- 
Clerk  of  the  county,  and  the  Act  paternally  provides  that  "  every 
sach  house,  room  or  place,  shall  be  so  situated,  and  have  such  win- 
dows or  grates  open  to  inspection  from  without,  as  that  it  may  be 
practicable  for  any  friend  of  the  party  imprisoned  to  visit,  see,  and 
converse  with  the  prisoner  when  he  shall  be  so  minded."  By  the 
same  Act  the  qutdifications  are  defined,  Circuit  Courts  ordained 
to  be  held  twice  a  year,  one  Judge  being  able  to  hold  such;  regula- 
tions are  made  regarding  appeals  to  the  Circuit  Courts,  and  generally 
for  the  conduct  of  criminal  trials ;  all  fines  also  which  formerly  went 
as  fees  to  the  Sheriffs  or  other  Judges,  were  by  this  statute  ordered 
to  be  paid  into  the  Exchequer,  and  this  anomalous  and  improper 
method  of  remunerating  the  legal  officers  of  the  Crown  was  for  ever 
abolished.  We  question  whether  any  one  act  ever  produced  such 
vast  and  sweeping  changes  in  judicial  procedure,  or  has  been  pro- 
ductive of  so  much  real  and  lasting  good. 

Passing  over  several  important  Acts  which  space  will  not  permit 
US  to  mention,  an  Act  which  is  interesting  to  those  who  have  any 
connection  with  the  Supreme  Courts  is  48  Geo.  III.  cap.  151,  by 
which  the  sittings  of  the  "  auld  fifteen  "  were  for  ever  suspended, 
and  the  Court  of  Session  was  formed  into  two  divisions.  The  last 
sitting  in  its  complete  form  was  held  on  the  11th  July  1808,  under 
the  Presidency  of  Sir  Islay  Campbell,  who  however  retired  soon 
after,  and  left  Blair  the  first  President  of  the  First  Division.  As 
regards  the  admission  of  Judges,  the  Act  provided  that  the  old 
custom  of  "  trials  "  was  to  be  kept  up,  the  forms  of  admission  only 
being  gone  through  in  the  division  to  which  the  new  Judge  was 
appointed,  but  in  the  case  of  any  objection  being  taken,  it  was  to 
be  considered  by  the  whole  Court.  Most  people  know  that  the 
Court  has  a  right  to  reject  a  Judge  on  probation,  but  few  are  aware 
that  such  a  power  is  of  no  great  practical  use  supposing  it  to  be  ex- 
ercised, for  by  10  Geo.  I.  cap.  19  the  right  to  insist  on  such  rejected 
person  being  received  was  reserved  to  the  King.  This,  however,  is 
now  a  matter  fortunately  of  merely  antiquarian  interest  The 
Court  of  Session  has  always  been  a  favourite  subject  for  legislative 
tinkering,  for  in  50  Geo.  III.  it  was  again  the  subject  of  a  long  Act, 
which,  inter  alia,  provided  for  the  appointment  of  five  permanent 
Lords  Ordinary,  and  reduced  the  quorum  of  the  Inner  House  to 
threa  If  any  one  wishes  to  pursue  further  the  history  of  the 
various  changes  which  have  from  time  to  time  been  made  in  the 
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Court,  he  will  find  them  fully  set  forth  in  these  volumes,  and  re- 
ference is  made  in  the  index  not  only  to  the  Acte  set  forth  in  the 
text,  but  also  to  those  later  enactments  which  are  not  computed 
within  the  scope  of  the  present  work.  As  we  continue  our  survey 
of  these  Acts,  one  strikes  the  reader  every  now  and  again  as  having 
been  celebrated  in  its  day,  and  still  retaining  its  usefulness  as  the 
groundwork  upon  which  subsequent  legislation  has  gone.  The 
famous  reform  Act  of  1832  appears  at  considerable  length,  though 
the  sections  which  are  now  obsolete  have  been  judiciously  omitted ; 
and  the  same  observation  may  be  made  regarding  the  Acts  relating 
to  the  appointment  and  election  of  magistrates  and  councillors  for 
royal  and  parliamentary  burghs.  In  6  and  7  William  IV.  we  find 
an  Act  for  extending  the  jurisdiction  of  Sheriffs  to  the  process  of 
ees3io  bonorum,  which,  it  is  curious  to  reflect,  had  hitherto  been 
only  competent  in  the  Court  of  Session. 

The  third  volume  opens  with  the  year  1837  and  closes  with  1847, 
and  contaius  many  Acts  familiar  enough  by  name  to  the  lawyer, 
but  which  many  have  no  doubt  experienced  a  difficulty  in  getting 
at.  The  Post-Office  Act  of  1837  (7  William  IV.  and  1  Vict.  cap.  36) 
— ^the  parent  of  a  long  series  of  legislative  enactments  on  the  same 
subjects, — the  Sheriff  Courts  SmaU  Debt  Recovery  Act  (7  William 
IV.  and  1  Vict  cap.  31),  and  the  Acts  abolishing  the  punishment 
of  death  in  cases  of  forgery  and  certain  other  offences,  all  strike  us 
at  once  as  enactments  displaying  a  great  advance  in  civilization, 
and  as  bearing  testimony  to  the  law-abiding  spirit  of  the  age.  The 
Personal  Diligence  Act  1838,  the  Court  of  Session  Act  and  Sheriff 
Court  Act  of  the  same  year,  all  claim  attention.  The  first  of  these, 
as  is  well  known,  simplified  the  procedure  in  executing  diligence 
against  the  person  of  debtors,  and  was  one  of  the  first  steps  in  the 
process  of  providing  "  cheap  law,"  which  has  since  been  carried  on 
with  so  much  vigour.  The  Court  of  Session  Act  abolished  the 
system  of  attaching  special  Lords  Ordinary  to  the  different  divisions 
of  the  Inner  House,  and  rearranged  the  duties  and  salaries  of  various 
clerks  and  other  of&cials  ;  while  the  Sheriff'  Courts  Act  defined  the 
position  and  duties  of  Sheriffs  and  their  Substitutes,  and  settled 
various  points  as  to  jurisdiction,  procedure,  and  fees.  As  we  ap- 
proach the  end  of  the  period  embraced  by  these  statutes,  we  naturally 
find  much  of  the  legislation  devoted  to  railway  affairs  and  Com- 
panies' Acts  in  general. 

We  have  indicated,  so  far  as  our  space  would  allow  us,  a  few  of 
the  more  important  statutes  which  are  contained  in  this  publication. 
It  is  difficult  to  over-estimate  the  practical  use  which  it  will  be  found 
to  be  to  the  lawyer,  especially  as  it  is  supplemented  by  an  index 
which  we  have  found,  so  far  as  we  have  tried,  a  useful  and  good 
one.  While,  of  course,  not  aspiring  to  the  complete  fulness  and 
detailed  information  of  an  index  like  that  recently  issued  to  the 
Scots  Acts  (a  work  which  we  hope  to  have  the  pleasure  of  noticing 
in  our  next  number),  it  yet  contains  a  sufficient  number  of  references 
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to  satisfy  any  reasonable  want — it  is  better,  in  fact,  than  many  ex- 
isting indexes  to  the  same  kind  of  work.  In  conclusion,  we  have 
only  to  add  that  the  volumes  are  well  and  clearly  printed,  the  only 
thing  wanting,  in  our  estimation,  being  a  short  introduction,  which 
might  with  advantage  have  been  inserted,  so  as  to  show  the  exact 
principles  on  which  the  book  is  compiled. 

The  Land  Bights  -of  Scotland :  Beifig  a  Collection  of  the  Entail^ 
Conveyancing,  and  other  Statutes  relating  to  Zand,  with  In- 
troductory Observations  and  Notes.  By  Hugh  Cowan,  Sheriff- 
Substitute  of  Renfrew  and  Bute.  Second  edition.  Revised 
and  brought  down  to  date  by  the  Author.  Edinburgh :  T.  &  T. 
Clark,  1876. 

We  are  glad  to  see  a  second  edition  of  Mr.  Cowan's  book.  So  many 
important  statutes  relating  to  the  Land  Bights  of  Scotland  have 
been  passed  since  1863,  when  the  first  edition  was  published,  that 
great  necessity  existed  among  practical  conveyancers  for  a  book 
which  would  bring  all  the  Acts  of  Parliament  together  in  a  compact 
form.  Mr.  Cowan's  voulme,  however,  is  not  a  mere  reprint  of  the 
statutes.  The  introductory  chapters  on  the  three  branches  of  the 
work—"  Deeds  in  Generali"  "  Titles  and  Securities,"  and  "  Entails  " 
— are  really  valuable  summaries  of  the  law  and  practice  on  these 
subject&  We  observe  that  the  alterations  rendered  necessary  by 
new  enactments  have  been  carefully  made,  and  there  is  also  an 
addition  of  practical  value  in  the  shape  of  an  index  to  the  schedules. 

It  is  much  to  be  regretted  that  the  passing  of  a  Consolidation 
Act  was  not  delayed  until  after  the  enactments  in  regard  to  Feudal 
Conveyancing  of  the  Act  of  1874  became  law.  The  Land  Con- 
veyancing Code  of  Scotland  would  then  have  been  in  better  shape 
than  we  now  find  it.  Still  there  is  reason  for  congratulation  at  the 
great  improvement  which  the  legislation  of  the  last  thirty  years 
has  made. 

We  cannot  help  remarking  that  Mr.  Cowan's  book  shows  the 
necessity  which  exists  for  an  Act  to  consolidate  the  Entail  Statutes. 
Mr.  Cowan  has  done  his  best  by  cross  references  to  make  the  present 
condition  of  the  law  intelligible,  but  the  need  of  such  references 
goes  far  to  show  that  one  Act  which  would  express  the  modern 
state  of  the  law  would  be  no  small  desideratum.  Indeed,  if  it  be 
intended  that  the  Scotch  Law  of  Entail  shall  remain  for  any 
material  period  in  its  present  state,  it  is  very  apparent  that  sooner 
or  later  a  comprehensive  Act  must  be  passed.  When  that  is  done, 
we  hope  the  ''  Land  Bights  of  Scotland  "  will  be  left  for  a  generation 
without  statutoiy  disturbance 

We  can  cordially  recommend  this  work  as  likely  to  be  useful 
both  to  the  practising  conveyancer  and  the  profession  in  general 
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DEATH  OF  LORD  NEAVES. 

The  death  of  Lord  Neaves,  although  he  died  fall  of  years  and  of 
honour,  has  come  upon  us  with  an  unexpected  shock.  His  frame 
no  doubt  was  fragile,  his  age  was  great,  and  a  recent  illness  a  year 
ago  had  visibly  weakened  a  constitution  not  naturally  robust,  but 
so  short  a  time  had  elapsed — less  than  a  week — since  he  was 
among  us,  and  with  his  wonted  vivacity  and  power,  that  we  were 
little  prepared  to  find  that  we  had  looked  our  last  on  him,  and  that 
the  place  on  our  judgment-seat  which  had  known  him  so  long 
would  know  him  no  more.  Happier  for  him,  probably,  although 
sad  for  us,  that  he  had  na  prolonged  period  of  lassitude,  weariness, 
and  pain,  but  that  he  was  taken  away  in  the  fulness  of  his  great 
reputation,  without  a  trace  of  that  disti-essing  interval  which  some- 
times mars  at  its  close  a  vigorous  and  distinguished  career.  His 
bright  and  genial  spirit  had  no  clouds  in  its  descent  He  has 
gone  down  with  its  light  burning  clearly  and  steadily  to  the  last 

How  much  he  was  admired  and  appreciated  has  been  largely 
testified  by  the  many  tributes  paid  to  his  memory  by  the  press, 
reaching  a  circle  much  wider  than  that  embraced  by  his  profes- 
sional pursuits  and  duties.  But  within  that  circle  the  blank  left 
by  his  death  is  the  widest,  and  it  is  there  that  his  loss,  as  it  should 
be,  will  be  most  deeply  and  permanently  felt.  From  within  that 
circle  we  propose  to  delineate  some  of  the  characteristics  of  one  of 
the  most  accomplished  members  of  our  profession.  He  had  many 
other  claims  to  admiration,  and  even  to  fame,  besides  the  lustre 
which  he  shed  over  the  Bar  and  the  Bench  of  Scotland ;  but  for 
them  he  lived,  and  in  their  service  were  exercised  his  rare  and 
varied  endowments  of  mind. 

The  career  of  a  successful  barrister,  commencing  with  early 
struggles,  rising  with  more  or  less,  rapidity  into  practice,  and 
crowned  at  last  with  the  position  and  dignity  of  a  Judge,  although 
full  of  excitement,  sometimes  even  of  romance  in  the  inner  life, 
usually  presents  little  that  is  salient  or  eventful  to  the  outer  world. 
The  avocation  itself  is  so  jealous,  laborious,  and  engrossing,  so  con- 
versant with  the  same  scenes,  the  same  places,  and  to  a  large  extent 
the  same  people,  from  the  starting-point  to  the  close  of  the  race, 
that  there  is  little  room  for  variety  or  adventure  in  the  course  of  it. 
Sometimes  an  Eldon  or  a  Brougham  shoots  out  from  the  crowd  into 
public  and  political  distinction,  but  for  such  episodes  our  Parlia- 
ment House  affords  few  facilities.  Sometimes  a  Jeffrey  makes  a 
bold  and  successful  dash  into  the  field  of  literature,  but  if  that 
does  not  happen  before  briefs  begin  to  accumulate,  it  either  never 
happens  at  all,  or  only  arrives  to  stifle  the  chances  of  forensic 
success.      Pope  lamented  that  so  many  good  poets  had    been 
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spofled  by  the  superior  attractions  of  law  and  politics,  but  we  may 
not  unreasonably  grudge  such  vigorous  thinkers  as  John  Wilson 
and  John  Gibson  Lockhart  to  the  ranks  of  authorship,  as  deserters 
from  their  true  allegiance.  Scott  we  do  not  include  in  our  re<Tets 
for  the  instinct  "  to  pen  a  stanza  when  he  should  engross  "  was  so 
strong  within  him,  that  he  would  have  been  a  prisoner  merely,  not 
a  loyal  subject,  had  he  pursued  the  profession  in  earnest.  So'  the 
biographical  record  of  the  career  of  Charles  Neaves,  successful  as 
it  was,  from  the  day  in  1814  when  he  left  the  High  School  of 
Edinburgh  its  foremost  pupil,  down  to  the  sad  day  in  dim  Decem- 
ber last  when  we  laid  him  in  his  grave,  presents  little  of  eventful 
incident.  His  father,  Mr.  Charles  Neaves,  was  for  a  great  many 
years  Principal  Clerk  of  the  Court  of  Justiciary,  and  died  only  a  few 
years  ago,  at  the  age  of  ninety.  He  was  a  man  in  whose  character 
one  could  readily  trace  many  of  the  characteristics  which  his  son 
inherited.  His  strong  rapid  perception,  and  a  manly  vein  of 
humour,  not  so  scholarly  perhaps  as  that  of  his  son,  but  not  less 
genuine  and  vigorous, made  him  an  interesting  companion,  with  whom 
no  one  could  converse  without  being  impressed  with  his  ability. 
He  was  fortunate  enoi^h  to  enjoy  an  advantage  not  given  to  many] 
to  live  to  see  his  son  rise  step  by  step  to  the  Bench,  and  to  witness 
his  still  growing  reputation  during  many  years  of  his  tenure.  He 
-was  a  singularly  hale  and  vigorous  old  man,  and  preserved  his 
elasticity  of  frame  and  of  spirits  to  an  advanced  age ;  and  some 
of  those  who  knew  him  intimately  thought  that,  although  his  line 
of  life  was  less  ambitious,  and  he  *was  little  of  a  professed  student 
his  natural  powers  would  hardly  have  suffered  by  comparison  even 
Mrith  those  of  his  descendant 

His  son  was  distinguished  among  his  co-temporaries  from  his 
first  start  in  life.  Two  qualities  in  particular  were  remarkable  in 
the  boy,  and  continued  to  be  distinctive  of  the  man  throuc^hout 
his  whole  career — ^a  rapid,  tenacious,  and  accurate  memory,  and  an 
insatiable  avidity  for  the  acquisition  of  knowledge.  The  first  was 
with  him,  as  it  has  been  with  many  men  of  mark,  the  mainsprin<r 
of  his  success,  and  it  remained  to  the  close  of  his  life.  It  may  be 
said,  without  much  exaggeration,  that  he  never  forgot  anjrthing  he 
had  once  known.  He  seems  to  have  had  the  faculty  of  layin<y  it 
by  in  the  storehouses  of  his  brain,  and  bringing  it  out,  at  whatever 
interval,  as  fresh  and  well-preserved  as  when  he  first  acquired  it. 
As  a  schoolboy,  this  faculty  gave  him  an  easy  ascendency,  but  it 
did  not,  as  happens  frequently,  either,  by  its  alluring  facility, 
diminish  his  habits  of  study,  or,  through  over-stimulationrdisappear 
when  he  reached  manhood.  On  the  contrary,  although  he  had  his 
full  share  in  the  love  of  idleness,  and  very  thorough  enjoyment  in 
it,  his  schoolboy  and  college  days  found  him  intent  on,  and  greedy 
of,  learning ;  and  the  power  of  rapid  apprehension  and  retention, 
which  generally  becomes  feebler  with  the  advance  of  years' 
remained  with  him  in  its  full  vigour.    Nothing  in  the  shape  of 
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knowledge  came  amiss  to  him;  and  the  combination  of  memory 
and  the  thirst  for  knowledge  rendered  him,  when  he  first  joined  the 
ranks  of  the  Bar,  one  of  the  most  accomplished  scholars  among  his 
co-temporaries.  Classical  learning  was  not  very  high  or  very 
accurate  in  our  academic  halls  in  those  days;  and  a  thorough 
knowledge  of  Greek  in  particular,  from  well-known  causes,  was  an 
accomplishment  only  to  be  attained  by  rather  intense  systematic 
study.  Charles  Neaves,  however,  reached  very  considerable  pro- 
ficiency in  that  branch  of  learning;  and  for  many  years  after- 
wards he  and  two  of  his  early  friends,  Cosmo  Innes  and  Geoi^ge 
Dundas,  had,  as  we  have  heard,  meetings  once  a  week  for  the  study 
of  Greek,  which  continued  with  more  or  less  intermission  to  a 
comparatively  recent  date.  How  great  a  resource  this  became 
to  him,  and  how  it  added  to  the  solace  and  the  fame  of  his  old  age, 
all  of  us  know.  The  last  work  from  his  pen  which  issued  from 
the  press,  "  The  translations  from  the  Greek  Anthology,"  has  been 
universally  praised  by  scholars,  both  for  the  grace  of  the  rendering 
and  the  mastery  of  the  text  which  it  evinces.  In  the  year  in  which 
he  died,  with  the  kindly  good  nature  which  distinguished  him,  he 
supplied  some  acute  and  valuable  notes  to  the  fourth  edition  of 
Lord  Mackenzie's  "  Treatise  on  the  £oman  Law,"  which  he  enlivens 
by  three  or  four  spirited  translations  from  obscure  Greek  epigrams 
ou  lawyers  and  legal  subjects,  given  with  great  spirit  and  felicity. 

Charles  Neaves  came  to  the  Bar  in  1822.  It  was  then  in  great 
splendour,,  as  far  as  the  singular  ability,  learning,  and  accomplish- 
ment of  its  foremost  men  could  make  it  so.  In  those  days  the 
members  of  the  Bar  retained  the  noble  ambition  to  excel  in  learning 
as  well  as  in  forensic  skill,  which  had  long  characterized  it.  The 
fame  of  Islay  Campbell  and  Blair,  Clerk  and  Cranstoun,  stimulated 
the  younger  scions  of  the  profession  to  follow  in  their  footsteps  to 
the  fountains  of  jurisprudence,  and  not  content  with  knowing  what 
the  law  was,  to  become  familiar  with  the  steps  by  which  it  came 
to  be  so.  There  was  an  ambition  beyond  that,  to  which  the  mind 
of  the  young  advocate  was  not  insensible — to  rival  those  celebrated 
men  of  a  former  generation  who  had  combined  l^al  distinction 
with  literary  or  scientific  fame,  and  to  emulate  the  acquirements 
and  attain  to  the  reputation  of  the  elder  Meadowbank,  or  Kames, 
or  Monboddo.  It  was  on  this  school  that  Charles  Neaves  modelled 
his  early  studies ;  and  as  far  as  regards  the  union  of  judicial 
learning  with  varied  and  liberal  culture,  his  ambition  did  not  fail 
of  its  mark,  and  he  has  left  a  name  quite  worthy  to  be  placed 
alongside  any  of  the  three. 

With  these  aspirations,  he  was  a  very  thorough  student  of  the 
elements  of  juridical  science,  and  of  those  of  our  own  system.  He 
knew  Stair  and  Erskine  with  the  completeness  of  thorough  study, 
and  of  the  vividness  of  the  tenacious  memory  which  was  his  gift,  and 
could  pursue  them  from  recoUection  through  many  devious  paths 
and  unfamiliar  illustrations.    He  was  exceedingly  well-versed  in 
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the  civil  law,  a  study  to  which  his  scholarly  habits  and  classical 
training  inclined  him,  and  his  knowledge  of  which  furnished  his 
armoury  with  many  a  weapon  in  the  course  of  his  subsequent 
career.  He  had  also  the  opportunity  of  learning  something  of  the 
practical  rules  of  the  profession  in  the  office  of  a  solicitor,  and  thus 
accoutred,  he  entered  professional  life. 

His  success  began  very  early,  for  he  was  well  known  among  his 
contemporaries,  and  by  that  time  among  those  of  an  older  circle,  as 
one  of  the  most  promising  of  the  new  recruits; 'and  before  ten  years 
had  elapsed,  he  was  rapidly  becoming  one  of  the  best  employed 
among  the  junior  coimsel  at  the  Bar.  There  were  with  him,  as 
there  are  with  most  young  barristers,  two  or  three  years  of  expec- 
tancy, and  of  suspense  and  anxiety  also,  but  they  were  not  spent 
by  him  with  folded  hands.  The  year  1822  was  a  period  of  keen 
political  excitement,  and  of  keen  literary  excitement  in  a  political 
garb.  Charles  Neaves  had  very  early  been  free  of  the  circle  to 
which  John  Wilson,  Lockhart,  M*Neill,  and  Menzies  belonged,  and 
along  with  one  or  two  others,  very  kindred  spirit^s,  was  enrolled  among 
the  contributors  to  Blackwood's  Magazine,  Politics  ran  higher  at 
that  time  in  public,  in  business  and  in  society,  in  Edinburgh  than 
they  have  ever  done  since,  and  higher  than  we  hope  they  will  ever 
rise  again ;  and  Neaves  chose  his  side,  and  maintained  and  pursued 
his  opinions  with  his  wonted  intensity.  But  his  nature  was  too 
genial  and  too  gentle  to  admit  of  political  rancour  subduing  it ;  and 
with  all  his  pronounced  political  instincts,  they  never  interfered 
with  his  friendships,  and  but  little  with  the  liberal  tendencies  of 
his  thoughts.  No  man  was  more  ready  in  after  years  to  co-operate 
with  those  who  differed  most  widely  from  him,  if  they  could  find 
common  standing  ground ;  and  his  intense  sense  of  humour,  pene- 
trating through  the  buckram  of  party  cries,  caught  the  amusing  and 
grotesque  side  of  party  warfare  too  quickly  to  allow  it  to  tinge  his 
reflections  or  his  character  deeply. 

They  were  certainly  a  very  vigorous  staff  whom  Christopher 
North  gathered  round  him,  and  putting  politics  altogether  aside, 
the  ability  and  power  with  which  they  handled  their  weapons 
cannot  be  denied.  There  were  few  greater  masters  of  fence  than 
John  Wilson  and  Lockhart;  and  the  command  of  trenchant  and 
witty  satire  which  they  wielded  was  the  offspring  of  true  genius. 
The  younger  members  of  the  fraternity,  Neaves,  Douglas  Cheape, 
and  George  Moir  had  each  the  gift  of  humour.  That  of  Cheape 
was  perhaps  the  richest  vein,  while  Moir  had  a  refined,  more 
covert,  but  never-failing  fund  of  wit,  which  made  him  a  most  agree- 
able companion  and  a  dangerous  assailant.  Both  these  men  had 
considerable  scholarship  and  accomplishments,  but  Neaves'  humour 
was  different  from  that  of  either.  It  was  a  perennial  fountain, 
consisting  mainly  of  a  keen  sense  of  the  ridiculous,  a  lively  impres- 
sion of  incongruity,  in  things  apparently  the  most  congruous  and 
common  place,  which  tinged  all  his  thoughts,  and  much  of  what  he 
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said,  but  which  often  rose  to  the  level  of  true  wit.  It  was  a  genial, 
kindly,  beneficent  spirit,  looking  for  its  main  reward  in  bringing  a 
smile,  or  still  more,  a  laugh  to  the  features  of  solemnity  and  cai-e, 
and  in  the  sympathy  of  his  auditors  with  the  diverting  current  of 
his  own  thoughts.  That  the  priests  of  the  altar  of  Blackwood 
found  this  temperament  a  useful  element  in  their  political  raids  is 
probable ;  but  a  more  lasting  result,  from  his  connection  with  the 
magazine  will  be  found  in  his  purely  literary  and  philological  con- 
tributions, which,  if  ever  collected,  will  show  the  extent  and 
accuracy  of  his  reading,  and  the  appreciating  grasp  of  his  re- 
flections. 

More  fortunate,  however,  in  that  respect  than  some  of  his  com- 
rades, he  did  not  find  these  literary  exertions  interpose  any  obstacle 
to  his  progress  at  the  Bar.  From  1830  to  1840  his  practice  was 
very  large  in  all  departments  of  the  profession,  not  only  as  a  pleader, 
but  as  a  consulting  counsel  also.  For  the  time  it  lasted,  few  men 
at  the  Bar  ever  had  a  larger  practice  as  a  junior  counsel  He  com- 
bined many  valuable  qualities  in  addition  to  his  power  of  continuous 
application  and  his  great  knowledge.  He  had  a  clear,  lucid  command 
of  expression,  great  variety  of  illustration,  and  close  systematic  logic, 
which  was  seldom  at  fault.  His  genial  temperament  made  him  easy 
of  access,  and  as  he  came  to  take  his  place  as  a  senior  counsel,  no 
man  was 'more  kindly  to  his  juniors,  or  more  ready  to  impart  to 
them  the  benefit  of  his  learning,  or  of  his  advice.  Strange  to  say, 
the  one  quality  which  he  kept  in  the  strictest  subjection  in  his 
pleading  was  his  power  of  humorous  description  or  banter.  Per- 
haps he  mistrusted  his  own  tendencies  in  that  direction,  but  it  was 
late  in  the  day  that  he  woke  up  to  the  consciousness  of  what  he 
could  do  with  a  jury  in  the  humorous  vein.  His  celebrated  speech 
in  the  Torbanehill  case  was  the  first  occasion,  within  our  knowledge, 
in  which  he  first  essayed,  and  with  immense  effect,  his  powers  of 
ridicule,  a  field  in  which  he  was  peculiarly  fitted  to  excel,  because, 
being  a'matoh  for  any  of  his  rivals  in  legal  knowledge,  perception, 
and  logic,  he  was  without  a  rival  in  that  style,  in  which  no  one  ap- 
proached him.  ,  Tx  1    J  /.  1, 

Neaves  owed  little  to  political  promotion  or  office.  He  had  fallen 
on  unlucky  times  as  regarded  his  political  opinions ;  for,  excepting 
for  five  years  from  1841  to  1846,  and  a  gleam  of  light  in  1835  and 
1852,  his  party  were  in  the  shade  during  all  his  active  life  at  the 
bar.  He  was  Advocate-Depute  in  1841,  was  made  Sheriff  of  Orkney 
in  1845,  an  appointment  which  left  the  kindliest  recollections  on 
both  sides ;  he  was  made  Solicitor-General  by  Lord  Derby's  Govern- 
ment  in  1852,  and  was  raised  to  the  Bench  by  the  Government  of 
Lord  Aberdeen  in  1854,  with  the  approbation  and  sympathy  of  the 

whole  profession.  ,      .i     ..       , .  i.  ., 

How  great  was  the  accession  of  power  and  authority  which  the 
Bench  gained  by  his  elevation  we  shall  consider  immediately  ;  but 
great  was  the  loss  to  the  Outer  House,  and  he  left  no  one  on  the 
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hovLTds  to  fill  the  blank  The  soul  and  spirit  of  the  groups  which  were 
wont  to  assemble  round  the  fireplaces,  the  very  life  of  those  social 
centres  of  merriment  where  the  Scottish  advocate  beguiles  many  a 
weary  and  dreary  day,  the  dexterous  hand  ever  ready  to  set  the  ball 
of  fun  rolling,  had  vanished  into  the  dignified  seclusion  of  a  Lord 
Ordinary.  Throughout  the  whole  of  his  life  as  an  advocate,  from 
the  time  when  he  attended  the  Aberdeen  Circuit,  and  finished  the 
evenings  there  with  songs  and  glees  at  the  "  Lemon  Tree,"  down  to 
the  period  of  his  promotion,  there  was  hardly  a  case  of  importance 
in  which  he  was  engaged,  and  never  a  social  gathering  which  he 
attended,  which,  when  the  hard  and  dusty  work  of  the  day  was 
done,  was  not  the  theme  or  the  scene  of  his  genial  inspirations. 
He  had  a  sweet  tenor  voice,  and  very  considerable  knowledge  of 
music ;  and  a  power  of  versification  with  which  all  are  familiar 
through  the  volume  of  lyrics  published  by  Blackwood.  These  we 
do  not  stop  to  criticise,  for  the  verdict  of  the  public  has  long  been 
passed  on  them,  although  their  crisp  felicity  of  expression,  and  the 
unexpected  turns  of  fanciful  conception  and  antithesis  with  which 
they  abound,  place  some  of  them  on  a  higher  level  than  that  of  mere 
vers  de  sociite.  But  those  which  have  seen  the  light  in  print  are 
but  a  fraction  of  his  efforts  in  that  direction ;  and  when,  after  a 
long  and  protracted  trial,  in  the  private  hour  of  relaxation,  he  would 
recount  in  verse  the  progress  and  events  of  a  three  days'  contest, 
how  happy,  light,  and  sparkling  was  the  touch  with  which  he 
turned  the  grave  and  earnest  inquiry  into  harmless  but  admirable 
mirth. 

He  had  been  thirty-two  years  at  the  Bar ;  he  was  twenty-two 
years  on  the  Bench.  Never  did  a  man  ascend  the  tribunal  more 
completely  equipped  for  its  duties.  There,  all  his  varied  acquire- 
ments, his  rapid  perception,  his  retentive  memory,  came  into 
requisition,  and  had  full  scope  for  their  exercise.  In  addition  to 
the  groundwork  he  had  laid  so  carefully,  he  had  garnered  up 
during  his  long  experience  a  large  repertory  of  precedents.  There 
were  few  cases  decided  after  he  came  to  the  Bar  of  which  he  had 
not  a  precise  and  accurate  recollection.  This  knowledge  became 
exceedingly  valuable  for  the  period  from  1822  down  to  1832,  when 
cases  were  not  so  ftdly  reported  as  they  have  been  since ;  and  in 
regard  to  these  his  memory  was  remarkably  and  specially  accurate, 
probably  because  when  they  occurred  he  had  not  yet  encountered 
the  cares  and  harassments  of  constant  practice.  - 

He  was,  beyond  question,  not  only  an  able,  but  a  great  Judge, 
and  fairly  earned  a  niche  among  the  dii  majores  of  our  forensic 
temple.  In  dealing  with  facts  he  was  rapid,  discriminating,  and 
incisive ;  and  when  these  were  ascertained  and  fixed,  he  handled 
the  law  applicable  to  them  with  the  ease  and  grasp  of  a  master. 
He  belonged  to  the  old  school  of  scientific  lawyers,  fastening  a  firm 
anchor  on  some  general  principle,  or  some  adjudicated  proposition, 
and  there  left  it     He  did  not  in  general  speak  legal  treatises;  but 
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often  assumed  the  process  of  legal  reasoning  which  led  up  to  the 
principle  or  authority  on  which  he  based  his  judgment  He  was 
good  all  round,  to  use  a  familiar  phrase ;  at  home  in  all  branches 
of  the  system,  mercantile,  feudal,  criminal,  or  personal,  and  was  as 
conversant  with  form  as  he  was  with  principle  and  precedent. 
His  opinions,  however  short  and  however  trivial  the  subject-matter, 
never  fail  to  instruct  by  suggesting  some  general  rule  or  canon, 
deep  in  the  foundations  of  the  legal  fabric.  We  are  not  to  say 
there  have  not  been  greater  lawyers  and  greater  Judges ;  but  few 
men  have  ever  occupied  that  seat  from  whom  so  much  was  to  be 
learned. 

A  perfect  Judge  must  be  a  perfect  man,  for  there  is  no  position 
which  so  surely  brings  out  the  latent  foibles,  weaknesses,  and 
tendencies  of  character,  from  which  none  are  exempt  Lord 
Neaves'  only  fault,  and  it  was  one  which  never  interfered  with  his 
usefulness  or  his  reputation,  arose  from  that  essential  spark  of 
genius  which  made  him  what  he  was.  He  would  sometimes  start 
a  paradox,  and  pursue  it  too  far,  or  play  with  a  subtlety  or  a  fallacy 
till  the  ingenuity  of  his  mind  clothed  the  phantom  for  a  ipomeut 
with  the  semblance  of  flesh  and  blood.  But  those  who  saw  him 
more  closely  knew  how  little  these  excursions,  often  useful  and 
always  amusing,  affected  the  clear  and  unclouded  operations  of  his 
judgment  He  was  the  most  candid  of  men ;  not  a  spark  of  opin- 
ionative  self-love  warped  him  in  the  discharge  of  his  duty.  He 
was  too  strong  for  that,  and  would  abandon  the  dogma  he  had 
chased  with  such  diverting  pertinacity  without  regret  and  without 
remorse,  if  he  found  on  reflection  it  was  only  a  shadow. 

But  these  are  but  trivial  criticisms.  Thei'e  remains  the  solid 
monument  he  has  built  for  himself  in  the  memory  of  his  long, 
assiduous,  and  able  administration  of  the  judicial  function,  and  the 
clear,  condensed,  but  profound  and  instructive  commentaries  which 
are  to  be  found  in  his  recorded  opinions.  His  power  of  apt  illus- 
tration was  admirable,  and  he  laid  the  whole  repertory  of  his 
knowledge,  the  range  of  which  became  very  extensive,  under 
contribution  to  furnish  them.  Even  the  episodes  we  have  spoken 
of  threw  life  and  animation  into  the  beaten  highway  of  judicial 
procedure ;  and  there  is  not  a  man  who  is  left  behind  to  lament 
his  loss  but  will  think  with  a  sigh  that  he  will  never  more  listen 
to  the  promptings  of  that  merry  sprite  which  its  owner  could  not 
always  restrain,  or  witness  the  occasional  interludes  with  which  he 
was  wont  to  enliven  the  dulness  of  routina 

To  all  these  qualities  which  go  to  make  up  the  character  of  a 
distinguished  Judge,  he  added  one,  without  which  his  great  attain- 
ments would  have  shone  more  coldly — his  never-failing  kindliness 
and  good  humour.  Keen  he  could  be,  and  persistent  also ;  but  the 
petty  cat*s-paw8  of  life  never  left  a  ripple  on  the  even  surface  of  his 
temper.  Always  accessible,  always  anxious  to  aid,  he  was  invalu- 
able as  a  counsellor  and  a  colleague;  and  whatever  the  source  of  ditli- 
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CTilty  or  disquietude  might  be,  his  ready  knowledge,  and  still  more, 
ready  sympathy,  were  never  known  to  fail. 

Our  task  is  performed.  We  had  no  intention  of  following  the 
subject  of  it  into  the  more  enlai'ged  sphere  over  which  his  fame  has 
extended,  or  the  social  circles  in  which  he  has  left  no  equal.  It 
has  been  regretted  that  Lord  Neaves  did  not  engage  in  more  system- 
atic literary  work.  That  he  would  have  excelled  in  this  pursuit 
had  he  embarked  in  it  there  can  be  little  doubt,  from  the  quality  of 
what  he  has  done.  But  probably  he  was  right  Desultory  and 
fragmentary  as  his  literary  work  has  been,  it  was  engaged  in  as  re- 
creation, and  not  as  a  task ;  and  probably  more  continuous  or  more 
ambitious  toil  might  have  proved  too  much  for  a  frame  never  phy- 
sically vigorous.  Lord  Neaves  never  was  given  to  exercise  or 
muscular  exertion.  He  sat  at  home  among  his  books,  whether  in 
town  or  country,  and  of  these  he  had  a  very  miscellaneous  and. 
curious  collection.  He  cared  little  for  the  condition  or  outside  of 
his  volumes,  and  used  to  tell  of  a  London  collector  who  said  he 
never  gave  orders  for  book  sales  in  Edinburgh :  "  I  am  told,"  he 
said,  "that  the  Edinburgh  people  read  their  books."  Kead  his 
books  Lord  Neaves  certainly  did.  That  occupation,  and  the  com- 
panionship of  an  attached  family,  and  the  pleasant  intercourse  of  a 
large  and  congenial  circle  of  friends,  were  the  resources  of  his  hours 
of  leisure.  The  result  of  this  long  and  continued  period  of  study — 
reaching  to  more  than  half  a  century — was  that  there  were  very 
few  subjects  within  the  ordinary  range  of  modern  knowledge  on 
which  he  did  not  possess  some  solid  information.  He  was  a  good 
linguist,  had  considerable  knowledge  of  philology  and  the  history  of 
language ;  he  had  some  acquaintance  with  exact  science,  and  waj 
weU  versed  in  poetry,  music,  and  art.  His  convivial  and  conversa- 
tional powers  were  very  great;  he  was  witty  without  malice, 
learned  without  pedantry,  and  profound  without  a  trace  of  pre- 
tentiousness. He  could  talk  well,  but  coi^ld  also  listen — an  ac- 
complishment not  always  possessed  by  those  who  do  talk  well. 

Such  was  the  subject  of  this  passing  and  fragmentary  tribute. 
But  we  return  to  the  blank  which  has  been  left  in  our  own  ranks. 
The  curtain  falls  as  the  last  great  lawyer  of  the  old  school  disap- 
pears, and  we  sadly  turn  away  from  the  grave  of  one  who  formed 
the  only  surviving  link  between  us  and  our  great  predecessors. 

Thb  Right  Hon.  K  Horsman. — ^We  cannot  allow  one  who 
was  connected  with  Scotland  and  the  Scottish  Bar,  and  who,  though 
not  pursuing  his  original  profession,  made  himself  a  name  in  the 
troubled  arena  of  political  life,  to  pass  away  without  a  word  of 
remembrance.  Edward  Horsman  was  born  in  1807,  his  mother 
being  a  daughter  of  Sir  John  Dalrymple,  Bart.,  one  of  the  Barons 
of  Exchequer,  and  a  sister  of  the  eighth  and  ninth  Earls  of  Stair. 
He  was  admitted  to  the  Faculty  of  Advocates  in  1832,  but  did  not 
pursue  the  exercise  of  his  profession.  He  was  member  of  Parlia- 
ment for  Cockermouth  from  1836  to  1852,  for  Stroud  from  1853  to 
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1868,  and  for  Liskeard  from  the  following  year  down  to  the  time  of 
his  death.  In  1841  he  was  for  a  short  time  a  Junior  Lord  of  the 
Treasury  under  Lord  Melville's  administration,  and  in  1855  he  was 
made  a  Privy  Councillor  and  Chief  Secretary  for  Ireland  under 
Loixi  Palnierston,  which  office  he  held  for  two  years.  Entering 
political  life  as  a  Liberal,  he  was  eventually  chiefly  distinguished 
for  the  independence  of  his  opinions,  especially  as  regarded  Church 
reform,  and  to  this  absence  of  mere  party  zeal  may  be  attributed 
the  fact  that  to  him  came  none  of  the  rewards  that  usually  fall  to 
the  lot  of  a  veteran  politician.  The  deceased  gentleman  married  in 
1841  Charlotte  Louisa,  daughter  of  the  late  Mr.  Eamsden,  M.P. 
He  died  at  Biarritz,  wliere  he  had  been  staying  on  account  of  his 
health,  on  the  80th  of  November  last 

John  M'Connell,  Esquire,  Advocate,  died  at  Fort  Erie,  Ontario, 
Canada,  in  December,  aged  87.  The  deceased  gentleman  was  the 
son  of  William  M'Connell,  Esq.,  of  Calbrae,  and  was  admitted  to 
the  Faculty  of  Advocates  in  1815.  There  are  only  three  older 
surviving  members  on  the  list  of  the  Faculty,  the  oldest  of  these 
having  been  called  in  1803. 

During  the  year  1876  the  deaths  have  been  recorded  of  17  mem- 
bers of  the  Faculty  of  Advocates,  21  Writers  to  the  Signet,  8  Solici- 
tors Supreme  Courts,  and  26  Glasgow  and  provincial  Practitioners. 


^hc  ittonth. 


ACT  OF  SEDERUNT  ANENT  PROCURATOES  FOR  THE  POOR 
IN  SHERIFF  COURTS. 

Edinburgh,  January  16, 1877. 
The  Lords  of  Council  and  Session  hereby  enact  and  ordain  as  follows  :^t 

I.  The  134th  section  of  the  Act  of  Sederunt,  10th  July  1839,  is  hereby 
repealed. 

II.  As  parties  from  poverty  are  sometimes  unable  to  pursue  or  defend  a  civil 
or  criminal  action,  and  it  is  therefore  proper  to  appoint  Procurators  for  the 
Poor,  it  shall  be  lawful  for  each  Sheriff  to  issue  an  order  annually,  at  such  time 
in  each  year  as  he  may  think  fit,  anpointing  the  Law  Agents  entered  on  the 
roll  of  his  Court  (or,  in  the  case  of  a  Sheriffdom  consisting  of  more  than  one 
county,  or  of  a  county,  or  counties,  divided  into  districts  having  separate  local 
Courts,  the  Law  Agents  in  each  of  such  counties  or  districts)  to  meet  at  a  time 
and  place  to  be  named  in  such  order,  for  the  purpose  of  nominating  one  or 
more  of  their  number  to  act  as  Procurators  for  the  Poor  for  a  period  not 
exceeding  one  year  in  each  of  the  counties  or  districts  within  his  jurisdiction — 
the  number  to  be  nominated  being  specified  in  the  order  ;  and  notice  of  such 
order  shall  be  given  by  a  copy  being  affixed  on  the  walls  of  the  Sheriff  Court 
House,  or  Sheriff  Court  Houses,  ^d  the  Sheriff-Clerk's  Offices  within  the 
Sheriffdom. 

III.  The  Law  Agents  of  the  said  meeting  shall,  by  a  majority  of  the  votes  of 
those  present,  nommate  the  number  specified  bv  the  Sheriff  of  the  said  Law 
Agents  on  the  Roll  to  act  as  Procurators  for  the  Poor  during  the  time  above 
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specified,  and  shall  cause  the  names  of  those  so  nominated  to  be  forthwith 
reported  to  the  Sheriff,  who  shall  have  power  to  confirm  said  nominations  in 
wnole  or  in  part,  or  to  decline  to  do  so. 

IV.  In  the  event  of  the  Law  Agents  failing  to  meet  as  ap^inted,  or  to  report 
forthwith  the  nomination  made,  or  of  the  Sheriff  declimng  to  confirm  the 
nominations  or  any  of  them,  he  shall  either  himself  forthwith  appoint  a  Law 
Agent,  or  Law  Agents  to  act  as  Procurators  for  the  Poor ;  or  shall,  in  his 
option,  appoint  another  meeting  of  the  Law  Agents,  to  be  hdd  at  such  place 
and  time  as  he  may  think  fit ;  and  in  the  event  of  the  Law  Agents  failing  to 
meet  in  terms  of  the  latter  appointment,  or  in  the  event  of  the  meeting  failing 
to  make  a  nomination  of  Procurators  for  the  Poor  eatisfactorv  to  the  Sherifi', 
and  reporting  the  same  forthwith  to  the  Sheriff,  he  shall  himself  appoint  a  Law 
Agent,  or  Law  Agents  to  act  as  Procurators  for  the  Poor  in  each  of  the  counties 
or  districts  within  his  iurisdiction. 

V.  The  Sheriff-Clerk  shall  immediately  give  notice  to  the  several  persons  of 
their  appointment 

YI.  The  Procurators  ap^inted  as  aforesaid  shall  be  bound,  during  the  time 
for  which  they  are  so  appointed,  to  act  as  Procurators  for  the  Poor,  including 
such  poor  persons  as  may  be  charged  criminallv  to  appear  at  any  Circuit 
Court ;  and  it  shall  be  their  duty  to  forward  to  the  Agent  for  the  Poor  at  the 
Circuit  town  such  precognitions  as  they  may  be  able  to  take,  or  such  informa- 
tion as  they  may  be  able  to  obtain, 

VI L  It  shall  be  part  of  the  duty  of  everv  Procurator  for  the  Poor,  on  the 
requisition  of  any  other  Procurator  for  the  Poor  of  another  district,  to  attend 
proofs  by  commission,  and  to  forward  such  precognitions  of  witnesses  within 
the  District,  County,  or  Sheriffdom  to  which  he  is  attached  as  aforesaid  as  he 
may  be  able  to  take,  or  such  information  as  he  may  be  able  to  obtain. 

And  the  Lords  appoint  this  Act  of  Sederunt  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  the  usual  foruL 

John  Ingus,  LP,D. 

Closed  Doors — Power  of  Court  to  hear  Cases  in  Private, — In  con- 
nection with  our  correspondent  "  Get  up  and  bar  the  door's  "  letter 
CD  this  subject,  which  appeared  in  our  issue  for  last  month*  it  may 
not  be  uninteresting  to  note  what  the  English  Courts  consider  their 
power  to  be*  as  to  hearing  cases  in  camera.  In  the  case  of  Nagle- 
Gillman  v.  Christopher,  which  was  tried  before  the  Master  of  the 
liolls  in  November  last  (46  L.  J.  Eep.  Ch.  60),  it  was  suggested 
that  the  wife  of  the  plaintiflF  should  be  examined  in  private.  The 
question  at  issue  was  whether  or  not  she  was  a  free  agent  in  the 
matter  of  certain  directions  as  to  the  disposal  of  money  in  favour  of 
her  hosbana,  given  by  her  along  with  him  to  her  marriage  trustees. 
The  leanied  Judge  regretted  that  he  could  not  accede  to  the  sug- 
gestion. He  was  of  opinion  that  the  Court  had  no  power  to  try 
any  case  in  private,  even  with  the  •  consent  of  the  parties,  except 
cases  which  related  to  lunatics  or  wards  of  Court,  and  cases  in 
which  the  whole  object  would  be  defeated  by  a  trial  in  public,  as 
was  suggested  in  Andrew  v.  Ra^burn  (Law.  Eep.  9,  Ch.  522),  and 
cases  in  which  the  practice  of  the  Ecclesiastical  Courts  was  pre- 
served under  the  22nd  section  of  the  Divorce  Act  (20  and  21  Vict 
a  85),  namely,  suits  for  nullity  of  marriage  or  judicial  separation. 

The  Penalty  of  Death, — We  learn  from  the  newspapers  that  Sir 
Eardley  Wilmot,  M.P.,  intends  in  the  next  session  of  Parliament  to 
introduce  a  Bill  restricting  capital  punishment  to  cases  of  murder 
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in  which  the  jury  have  found  evidence  of  premeditation.  We 
think  most  lawyers  will  welcome  such  a  Bill.  As  the  law  at  present 
stands  we  feel  that  it  is  unjust  to  visit  with  the  same  penalty  one 
man  who  has  planned  his  crime,  who,  it  may  be,  has  witnessed  his 
victim  slowly  dying  under  poison,  and  another  who  in  a  fit  of 
passion  or  wild  excitement  has  struck  a  blow  which  has  proved  fatal. 
To  take  two  instances  from  our  own  criminal  annals  of  capital 
sentences  carried  out,  was  it  just  that  Pritchard,  who  coolly  availed 
himself  of  professional  skill  to  take  the  lives  of  two  of  his  nearest 
relatives,  and  Docherty  who  suffered  for  a  single  rash  act,  prompted 
by  no  desire  to  take  away  life,  or  even  seriously  to  injure,  should 
meet  with  the  same  fate  ?  Certainly  such  a  Bill,  if  it  became  law, 
would  greatly  assist  the  Home  Secretary,  who  in  his  present  most 
unenviable  position,  must  often  have  the  greatest  difficulty  in 
deciding  whether  or  not  effect  is  to  be  given  to  the  verdict  of  the 
jury.  Total  abolition  of  capital  punishment  is  not  likely  to  be 
obtained,  and  perhaps  is  not  desirable.  The  proposed  modification 
is  however  one  which  we  feel  confident  must  meet  with  many 
supporters. 

Vacation, — The  Court  of  Session  rises  on  Saturday  the  10th 
February  for  the  customary  Candlemas  vacation  of  a  week. 

No  Appointments  have  as  yet  been  made  to  the  vacant  Judge- 
ship or  Sheriffships. 
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SHERIFF  COURT  OF  ABERDEEN. 
Shenfis  Quthbie  Smith  and  Comrie  Thomson. 

INSPECTOR  of  poor  OF  PETERHEAD  V.  INSPECTOR  OF  ST.  NICHOLAS. — 

Nw,  21, 1876. 

Pauper--IAdbility  for  Relief  of  deserted  Wife, — This  was  a  case  at  the  instance 
of  Alexander  Aiken,  Inspector  of  Poor  of  the  parish  of  Peterhead,  on  behalf  of 
the  Parochial  Board  thereof,  against  James  Wallace,  Inspector  of  Poor  of  the 
parish  of  St.  Nicholas,  and  as  representing  the  Parochial  Boaid  of  that  parish, 
for  payment  of  ;£8,  the  amount  of  aliment  advanced  by  the  pursuer  to  Isabella 
Anderson  or  Rennie,  wife  of  William  Rennie,  farm  servant,  some  time  residing 
at  Faichfield,  Longside,  from  19th  August  1873,  to  17th  April  1875.  The 
pursuer  averred  that  Rennie  neglected  to  maintain  his  wife,  and  that,  as  she 
was  unable  to  support  herself,  she  was  thus  a  proper  object  for  relief ;  and  re- 
payment was  sought  from  the  parish  of  St.  Nicholas  on  the  ground  that  Mrs. 
Kennie's  derivative  settlement,  through  marriage  with  her  husband,  was  in 
that  parish.  The  defence  of  St  Nicholas  was  that  the  pauper  was  not  a  proper 
object  of  parochial  relief,  as  her  husband  was  an  able-bodied  man  residing  near 
her,  and  had  not  deserted  her.  The  defender  also  objected  to  a  conclusion  of 
the  summons  to  the  effect  that  he  should  free  and  relieve  the  pursuer  in  all 
time  coming  of  all  advances  to  the  pursuer  ;  and  the  pursuer  ultimately  con- 
sented to  the  withdrawal  of  that  conclusion.  The  libel  was  accordingly 
restricted  (by  interlocutor  of  16th  February),  and  a  proof  ordered  as  to  the  cir- 
cumstance in  which  relief  was  first  given.  The  following  interlocutors  have 
been  pronounced : — 
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**  Aberdeen,  19  A  September  1876. — ^Having  resumed  consideration  of  the  canse : 
— Finds  that  at  the  time  when  the  parochial  relief  libelled  was  granted  to  the 
pauper,  she  was  a  proper  object  of  such  relief ;  that  her  settlement  was  in  the 
defender's  nuish ;  that  statutory  notice  was  duly  given  by  the  pursuer  to  the 
defender  :  Finds  that  the  pauper's  husband  was,  durinc^  the  period  libelled,  an 
able-bodied  man  living  in  the  vicinity  of  Peterhead ;  that  his  previous  history 
and  address  were  communicated  to  the  pursuer  :  Finds,  as  matter  of  law,  that 
there  was  no  obligation  upon  the  pursuer  to  follow  out  proceedings  against  the 

Sauper's  husband  ;  and  ttiat,  having  notified  the  fact  of  chargeability  to  the 
efender,  the  latter  was  bound  to  relieve  the  pursuer ;  Therefore  decerns  against 
the  defender  in  terms  of  the  conclusions  of  the  summons,  as  restricted  in  terms 
of  the  interlocutor  of  ICth  February  last :  Finds  the  pursuer  entitled  to 
expenses  as  the  same  shall  be  taxed^  subject  to  the  deduction  of  ;£1,  Is.  from  the 
taxed  amount.  John  Comrie  Thomson. 

**  Note. — On  the  occasions  when  relief  was  granted  to  this  pauper  she  was 
sick  and  destitute.  It  was  the  duty  of  the  parish  in  which  she  was  to  relieve 
her  at  once,  leaving  over  all  question  of  ultimate  liability  for  future  settlement. 
The  defenders  admit  their  liability  in  respect  of  the  pauper  being  chargeable  to 
them  through  her  husband.  But  they  maintain  tnat  she  was  not  a  proper 
object  of  relief,  because  she  had  a  husband  alive  who  had  not  deserted  her^  and 
who  could  be  forced  to  maintain  her.  There  is  something  plausible  in  this 
ple^  but  the  answer  to  it  is  twofold — (1)  The  husband  took  no  notice  of  the 
intimation  sent  to  him  of  his  wife's  poor  condition,  and  his  legal  obligations 
woold  not  suffice  for  her  present  support  so  long  as  unperformed ;  and  (2)  if 
it  was  proper  to  force  him  to  support  her,  or  to  punish  him  for  failing  to  do  so, 
the  duty  lay  (after  due  intimation)  not  upon  the  relieving  parish,  but  upon  the 
parish  of  settlement  J.  C.  T." 

The  defender  appealed  to  the  Sheriff,  who  pronounced  the  following  inter- 
locutor : — 

"  Edinburgh,  2Ut  November  1876.— The  Sheriff  having  heard  parties*  pro- 
curators on  the  defender's  appeal  against  the  interlocutor  of  19th  September 
lost,  and  considered  the  proof  and  whole  process :  Recalls  the  said  interlocutor  : 
Finds  that  the  relief  sought  to  be  recovered  was  furnished  to  a  married  woman 
whose  husband,  an  able-bodied  man,  had  not  deserted  her  ;  and  therefore  at  the 
time  when  the  said  relief  was  given  she  was  not  a  poor  person  within  the  mean- 
ing of  the  Poor  Law  Act :  Therefore  assoilzies  the  aefender  from  the  con- 
duflions  of  the  action  :  Finds  him  entitled  to  expenses,  etc. 

**  J.  Guthrie  Smith. 

'*Note, — The  short  question  in  this  case  is  whether  the  woman  who  was 
rebeved  by  the  Inspector  of  Peterhead,  being  the  wife  of  an  able-bodied  man 
living  in  the  immediate  neighbourhood,  was  a  '  poor  person '  within  the  mean- 
ing of  section  70  of  the  Poor  Law  Act.  If  she  was  tnere  can  be  no  doubt  that 
it  was  the  duty  of  the  pursuer,  as  inspector  of  the  parish  in  which  she  was 
found  destitute,  to  give  her  the  necessary  relief ;  and  having  given  it,  he  at  once 
became  entitled  to  recover  it  (under  section  71)  from  the  parish  of  settlement, 
leaving  the  latter  to  seek  its  recourse  against  the  husband  or  other  person 

Srimarily  liable.  There  are  two  leading  principles  applicable  to  cases  of  this 
escription.  1st,  The  House  of  Lords  has  decided  tnat  no  assistance  can  be 
legally  given  to  *  able-bodied  *  persons  out  of  the  funds  raised  for  relief  of  the 
poor.  2nd,  It  has  been  determined  that  relief  given  to  a  man's  wife  is  relief 
given  to  the  man  himself.  In  general,  therefore,  the  wife  of  an  able-bodied 
man  living  with  her  husband  is  not  entitled  to  haA'e  her  wants  supplied  at  the 
expense  of  the  parish,  whatever  may  be  the  degree  of  destitution  to  which  she 
is  reduced ;  nor  will  it  strengthen  her  claim  3iat  the  husband  is  temporarily 
absent  in  another  part  of  the  country,  or,  as  a  family  arrangement,  has  allowed 
his  wife  to  betake  nerself  to  another  home  in  the  same  street  or  in  another  part 
of  the  same  town,  or  to  a  village  in  the  immediate  neighbourhood.   In  all  these 
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cases  the  lnuband  still  contmnes  liable  for  his  wife's  maintenance.  He  is 
debtor  in  any  accounts  which  she  may  incur  for  necessaries,  and  she  must  look 
to  him,  and  not  to  the  inspector  of  tne  parish,  for  the  means  of  aliment.  To 
give  her  a  proper  legal  chum  on  the  public  funds  of  the  parish  she  must  show 
that  she  has  been  tUterted  by  her  husband,  that  is  to  say,  that  he  has  not  only 
failed  to  contribute  to  her  maintenance,  but  has  left  her,  and  is  in  concealment 
with  the  obvious  purpose  of  abandoning  her  to  the  charity  of  the  parish.  Al- 
though it  is  not  necessary  that  he  should  have  left  the  kingdom  in  order  to  con- 
stitute desertion  in  the  sense  of  the  Poor  Law  Act,  in  every  case  which  has  yet 
occurred  it  was  regarded  as  essential  that  the  cause  of  her  being  left  homeless 
and  destitute  was  the  fault  of  the  husband,  and  efforts  to  trace  him  had  been 
without  avail  (Johnston  v.  WaUaee,  I  Macph.  699).  Now  the  evidence 
which  has  been  led  in  this  case  does  not  appear  to  the  Sheriff  to  come  up  to 
these  requirements.  She  was  the  wife  of  a  well-employed,  industrious  man 
living  within  a  few  miles  of  Peterhead.  She  left  him  in  the  end  of  1872,  going 
off  with  another  man,  with  whom  she  lived  for  a  time  in  Peterhead.  There  is 
no  doubt  she  was  afterwards  reduced  to  circumstances  of  great  distress — first 
for  about  eight  weeks  in  the  autumn  of  1872,  and  again  for  some  months  sub- 
sequent to  October  1874.  What  is  the  precise  duty  of  the  inspector  of  the  parish 
of  residence  under  such  circumstances  it  is  very  difficult  to  say,  but  mere  failure 
on  the  part  of  the  husband  to  provide  for  when  called  on  to  do  so  is  not  enough 
to  reduce  her  to  the  position  of  a  wife  who  has  been  deserted.  But  whatever 
the  inspector  does,  he  knows  he  is  dealing  with  a  married  woman  whose  husband 
may  be  easily  communicated  with,  and  therefore  he  has  no  right  to  throw  the 
burden  of  the  case  on.  it  mav  be,  a  distant  inspector  entirely  ignorant  of  the 
circumstances,  and  without  the  means  of  having  them  properly  investigated, 
merely  because  the  parish  is  the  parish  of  the  husband's  settlement. 

«  J.  G.  S." 
Act.--Clark AIL— Cooper, 

ABERDEEN  SMALL  DEBT  COURT. 
Sheriff  Comrib  Thombov. 

MITCHELL  AND  COMPAKT  V.   SHEPHERD  AND  INNE8. — DtCemher  14,   1876. 

Arrestmentof  Wages — Master  and  Servant. — ^An  important  point  as  to  the  power 
of  a  master  to  arrest  the  wages  of  a  farm  servant  was  raisea  in  connection  with 
an  action  of  furthcoming  at  the  instance  of  Messrs.  Mitchell  &  Company, 
salmon  fishers,  Ellon,  against  Qeorge  Shepherd,  farmer,  Craigie,  Tarves,  and 
Robert  Innes,  labourer,  sometime  residing  at  Craighall,  Ellon,  now  at  Craigie, 
Tarves — the  latter  bein^  the  common  debtor.  The  summons  concluded  for 
£Z,  3s.,  being  the  principal,  and  18s,  4d.  of  expenses,  contained  in  an  extract 
decree  obtained  against  Innes  on  14th  September  last,  also  Is.  being  expenses 
of  arrestment 

The  Sheriff  issued  the  following  decision : — 

''  This  is  an  action  of  furthcoming.  Last  September  the  pursuers  obtained  a 
decree  against  the  common  debtor  for  £3,  38.  of  damages  for  breach  of  contract 
under  the  Employers  and  Workmen's  Act,  1875.  Upon  that  decree  they  used 
arrestment  in  the  hands  of  the  arrestee,  in  whose  service  the  common  debtor 
now  is.  The  wages  paid  to  the  latter  are  £16  in  the  half  year,  and  it  is 
admitted  that  the  arrestee  was  due  to  him  at  the  date  of  the  arrestment  £6. 
The  common  debtor,  however,  opposes  decree  in  the  furthcoming,  in  respect 
of  the  provisions  of  tjie  Wages  Arrestment  Limitation  (Scotland)  Act,  1870. 
1  am  of  opinion  that  the  contention  is  sound,  and  that  the  common  debtor  as 
well  as  the  arrestee  is  entitled  to  absolvitor.  The  wages  of  farm  servants,  in 
so  far  as  they  do  not  exceed  208.  per  week,  are  no  longer  liable  to  arrestment 
*  for  debt'  The.question  is  whether  the  sums  decerned  for  under  the  Employers 
and  Workmen's  Act  'are  debts'  in  the  sense  of  the  Wages  Arrestment  Act 
The  leading  object  of  the  former  Act  seems  to  have  been  to  render  all  disputes 
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nnJer  it  between  masters  and  servants  purely  civil  in  their  nature.  The  whole 
criminal  or  ^lio^i-criminal  character  which  formerly  attached  to  them  has  now 
been  extinguished,  and  I  can  see  no  difference  between  the  sum  decerned  for 
under  that  Act  and  any  award  of  damages  at  common  law.  Accordingly  the 
Anestment  Limitation  Act  applies.  It  is  true  that  this  result  was  not  in  the 
contemplation  of  the  Legislature  when  the  Employers  and  Workmen's  Acts 
were  passed,  because  at  that  time  the  Master  and  Servant  Act  was  still  un- 
repealed, and  if  my  judgment  here  is  sound,  it  is  impossible  to  doubt  that  the 
hold  which  masters  have  upon  defaulting  servants  is  less  than  at  first  sight 
appears.  But  for  that  the  Legialature  is  responsible,  and  I  must  administer 
the  law  as  I  find  it."  _«.. 

Sheriff  Dove  Wilson. 
KERR  V.  Duncan's  trustees  and  duncan. — December  9, 1876. 

Conditional  and  Unconditional  Sale.  —  This  was  an  action  raised  by 
Peter  Kerr,  farmer,  Balvack,  Monynmsk,  against  the  trustees  of  the  late 
George  Duncan,  horse  dealer,  Port  Elphinstone,  and  Andrew  Duncan,  son  of 
the  late  George  Duncan.  The  sum  sued  for  was  ;£12,  being  **  loss  and  damage 
sustained  by  the  complainer  in  consequence  of  the  defender,  Andrew  Duncan, 
servant  to,  and  acting  in  the  employment  of  the  other  defenders,  or  otherwise 
acting  for  himself,  having,  on  or  about  16th  August  last,  without  authority 
from  the  pursuer,  removed  a  brown  mare,  the  property  of  the  pursuer,  from  a 
park  at  Logic  Elphinstone,  and  having,  through  nis  gross  and  culpable  care- 
lessness, so  used  said  mare  as  that  she  was  cut  on  the  nou^hs,  and  had  both  of 
her  forelegs  and  other  parts  of  the  body  cut,  bruised,  and  mjured." 

In  giving  decision  the  Sheriff  said  : — In  this  case  Mr.  Kerr  sues  the  defenders 
for  damages  done  to  a  mare.  The  mare  belonged  to  Mr.  Kerr,  and  there  was 
an  arrangement  between  him  and  Mr.  Andrew  Duncan  as  to  a  proposed  sale 
of  the  mare,  and  in  carrying  out  that  arrangement,  as  he  believed  Mr.  Andrew 
Duncan  had  the  mare  tried,  and  some  injury  came  over  her.  Mr.  Kerr  says 
that  it  was  an  unauthorized  proceeding  upon'the  part  of  Mr.  Andrew  Duncan 
to  take  out  the  mare,  and  further,  that  the  mare  was  injured  through  gross  and 
culpable  carelessness  in  the  way  that  she  was  used.  The  first  question  to  be 
settled  is  whether  the  taking  out  of  the  mare  by  Mr.  Duncan  was  or  was  not 
authorized.  The  pursuer's  account  of  the  bargain  between  the  two  is  that  he 
met  Mr.  Duncan  in  the  market  one  day  ;  that  Mr.  Duncan  told  him  that  he 
knew  of  a  purchaser  for  the  mare,  and  that  he  (Mr  Kerr)  then  said  to  him  that 
if  he  could  get  a  purchaser  for  the  mare  he  could  have  it  himself  for  £50,  and 
of  course  would  keep  any  profit  that  might  be  made  upon  it.  The  pursuer 
says  that  reference  was  made  to  the  possibility  of  the  purchaser  wanting  a  trial, 
and  he  says  that  he  told  the  defender  that,  althougn  the  mare  was  a  quiet 
mare,  still  there  might  be  a  difficulty  in  handling  her,  and  if  a  trial  was 
wanted  to  let  him  know,  and  he  would  send  his  servant  to  superintend 
it  Mr.  Duncan's  accbunt  of  the  baraain  is  different,  in  so  far  as  the 
nmtter  of  the  trial  was  concerned.  He  also  says  that  a  trial  was  men- 
tioned, but  he  says  that  he  got  distinct  authority  from  Kerr  to  take  the  mai-e 
out  to  have  a  trial  of  her,  and  let  her  be  seen  by  the  purchaser,  and  then  re- 
turn her.  The  question  therefore  is  whether  the  pursuer's  or  the  defendei^s 
account  of  the  bargain  is  to  be  accepted  as  the  correct  one.  Now  it  is  plain 
that  nothing  is  to  be  gathered  from  the  evidence  upon  that  point.  The  ques- 
tion reallv  comes  to  be  one  of  law,  and  there  is  no  evidence  which  is  stronger 
in  one  direction  than  another.  Now,  looking  at  it  as  a  question  of  law,  the 
fiist  thing  is  to  come  to  the  exact  nature  of  the  contract  made  between  the 
pursuer  and  Mr.  Duncan.  There  are  just  two  kinds  of  contract  in  which  I 
think  it  is  possible  to  class  it ;  it  mav  either  be  a  case  coming  under  the  law 
of  principal  and  agent,  or  under  the  law  of  sale.  Now  it  seems  to  me  that  it 
cannot  well  be  considered  that  Mr.  Andrew  Duncan  was  the  pursuer's  agent. 
It  plainly  was  contemplated  between  them  that  when  Duncan  sold  the  mare 
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to  his  purchaser  he  was  to  sell  her  as  irom  himself,  hut  he  was  not  to  go  and 
iiittkti  a  Uir^tiin  in  which  he  was  to  hring  the  pnrsner  in  as  principal,  and  he 
WOM  not  to  make  a  sale  between  the  pnrsaer  and  this  third  party.  It  seems  to 
luu  that  that  view  excludes  the  idea  of  Duncan  being  taken  to  be  the  pursuer's 
u\*i*ui  in  the  matter.  The  contract  seems  to  me  to  be  one  of  a  conditional  sale 
^  one  of  this  nature,  that  the  mare  was  to  be  sold  to  the  defender  for  £50 
])roviding  the  defender  conld  sell  the  mare  apiin.  Now  the  form  of  a  contract 
of  coiulitional  sale  is  quite  well  known.  The  question  is  whether  a  sale  of 
that  kind  authorized  the  defender  to  take  deliveiy  without  express  instructions. 
It  seems  to  me  to  be  tolerably  clear  that  in  everv  sale  the  delivery  must  be 
authorized  either  expressly  or  by  implication.  When  a  man  sells  an  article, 
that  does  not  of  itself  entitle  the  onver  to  go  at  his  own  hand  and  take 
delivery.  The  buyer  always  must  have  some  authority  for  delivery.  If  the 
seller  refuses  delivery,  then  the  buyer  can  go  to  a  Court  of  Law  and  enforce  it, 
but  in  some  way  or  other,  by  Jetter  or  bv  consent  of  the  seller,  the  delivery 
must  be  authorized.  In  the  case  of  an  ordinary  conditional  sale,  the  mere  fact 
of  selling  would  of  itself  authorize  the  deliveiy,  but  in  the  case  of  an  uncon- 
ditional sale,  the  same  rule  does  not  apply.  In  a  pure  and  simple  sale  the 
property  and  the  risk  are  transferred  at  once  by  the  act  of  selling,  but  in  a 
conditional  sale  the  property  and  the  risk  remain  with  the  seller  until  the 
condition  has  been  puritied.  Therefore,  it  seems  to  me  there  is  a  material 
difference  between  tne  two,  and  that  as  in  a  conditional  sale  the  property 
and  the  risk  remain  with  the  seller,  it  is  to  be  presumed  that  he  retains  the 
control  over  the  possession  of  the  article,  and  that  onless  he  expressly  gives 
leave  to  take  debvery,  then  that  deliveiy  cannot  be  taken.  It  seems  to  me, 
further,  that  that  view  of  the  fact  of  a  conditional  sale  is  a  right  and  proper 
view  as  regards  expediency,  because,  supposing  that  there  is  a  conditional  sale, 
and  that  delivery  is  required,  it  may  be  for  one  of  two  purposes — either  for 
trial  or  for  the  final  delivery  at  the  end  of  the  sale.  If  for  trial  it  seems  to  me 
right  that  the  seller's  consent  should  be  got  to  the  delivery,  because  he  ought 
to  be  consulted  about  the  way  in  which  the  trial  would  be  made,  and  ought 
to  be  satisfied  that  it  is  made  under  such  conditions  as  would  keep  his  pro- 
perty in  safety,  and  will  see  that  the  trial  is  of  such  a  kind  as  to  give  his  pro- 
perty a  chance  of  being  properly  sold.  On  the  other  hand,  if  the  delivery  has 
taken  place,  the  condition  nas  been  purified,  and  is  final  delivery  under  the 
sale,  then  I  think  it  right  that  the  delivery  should  not  go  without  his  consent, 
becau5!e  he  has  a  material  interest  to  be  satisfied  that  the  condition  has  been 
perfectly  purified,  and  a  material  interest  to  see  that  he  gets  a  price  for  the 
article  before  the  thing  is  taken  away,  and  is  satisfied  as  to  the  credit  he  has 
to  give.  In  either  view  it  seems  to  me  that  according  to  law  and  according  to 
expediency,  when  a  conditional  sale  has  been  made,  that  the  buyer  is  not 
authorized  to  take  deliveiy  unless  it  is  expressly  mentioned  and  understood 
Wtween  the  parties  that  he  has  a  right  to  do  so.  Therefore  that  view  of  the 
law  puts  the  burden  of  proving  authority  to  take  deliveiy  upon  the  defender, 
and  plainly  he  has  not  satisfied  that.  I  think  also  that  the  probability  is  that 
the  defender  is  mistaken  in  fact  about  the  matter.  This  mare  was  in  the 
custody  at  the  time  of  a  gentleman  of  the  name  of  Meams,  in  whose  field  or 
under  whose  care  it  was ;  and  I  think  if  the  defender  had  had  authority 
til  take  the  mare  out,  the  probability  is  that  the  pursuer  would  have  given 
him  a  line  or  something  more  than  a  mere  verbal  instruction  to  go  and  t&e  it 
from  Meams.  But  be  that  as  it  may,  I  think  his  clear  ground  in  this  case  is 
this,  that  in  a  conditional  sale  such  as  this  the  seller  was  bound  to  prove  that 
he  had  authority  to  take  delivery  before  he  did  it  If  it  is  to  be  assumed  that 
the  defender  had  no  authority  to  take  out  the  mare,  that  gets  quit  of  any 
necessity  of  showing  whether  he  used  negligence  or  not  I  am  not  sure  that 
a  stronger  case  might  not  be  made  against  the  defender,  even  on  the  matter  of 
eWdence.  I  would  not  like  to  say  that  the  men  to  whom  defender  gave  the 
charge  of  trying  the  maie  were  not  perfectly  suited  in  every  way,  but  certainly 
it  is  an  unusual  thing  to  allow  the  trial  of  a  mare  to  be  made  without  having 
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somebody  present  on  behalf  of  the  seller  to  see  that  it  was  properly  conducted, 
and  in  that  respect  it  does  appear  to  me  that  Mr.  Andrew  Duncan's  conduct  was 
open  to  the  criticism  that  what  he  was  doing  with  Mr.  Kerr's  property  he  most 
likely  would  not  have  done  with  his  own.  I  think  the  ground  upon  which 
the  case  must  be  decided  is  that  defender  took  delivery  without  having  express 
autliority  to  take  it,  and  if  he  had  done  that  it  is  clear  that  no  negligence 
requires  to  be  proved.  It  is  enough  to  show  that  if  it  had  not  been  for  this 
unauthorized  act  the  damage  would  not  have  followed.  The  only  question 
now  to  be  considered  is  the  amount  of  damages.  The  damage  was  of  a  very 
slight  character.  It  was  merely  to  the  appearance  of  the  mare,  and  was  of  a 
temporary  nature.  I  don't  think  that  the  pursuer  can  claim  damages  on  the 
^und  that  he  has  lost  the  whole  season  for  selling  the  mare.  I  think  this 
IS  too  remote.  The  season  was  nearly  done  at  the  time  that  the  mare  received 
this  injury,  and  it  was  a  mere  chance  whether  she  was  sold  or  not.  I  therefore 
think  it  would  be  too  hard  to  lay  upon  the  defender  the  damages  in  regard  to 
the  loss  of  the  whole  'season  for  the  sale  of  the  mare,  but  I  think  he  can  be 
made  liable  for  consequences  such  as  the  keep  of  the  mare  for  the  matter  of  a 
few  weeks  until  she  got  better — I  think  for  five  or  six  weeks.  The  evidence 
showed  qiiite  clearly  that  the  mare  would  be  thoroughly  well  again  by  that  time, 
and  for  that  time,  and  for  loss  of  market  during  that  time,  I  hold  the  defender 
liable  in  six  guineas.  With  regard  to  the  form  of  decree,  it  was  admitted  Mr. 
Andrew  Duncan  had  been  acting  as  servant  for  his  father,  and  therefore  there 
will  be  decree  against  his  father's  executors  for  six  guineas  and  expenses. 

Ack — Prosser. Alt,  Duncan. 


SHERIFF  COURT  OF  FORFARSHIRE,  DUNDEE. 
Sheriff  Maitland  Hebiot. 

PATRICK  G.  BTORBIER  AND  OTHERS  V.  WILLIAM  SMITH.— Oc^  22,  1876. 

Property  Nuisance — Noise. — The  pursuers  were  the  members  of  the  S.  and  T. 
(Snuff  and  "  Twopenny")  Whist  Club,  Dundee.  Defender  was  a  stationer  and 
printer  in  Dundee,  and  occupied  the  flat  in  Nethergate  Dundee,  immediately 
ahove  the  club's  premises,  as  a  printing  office  and  workshop.  He  entered  into 
possession  about  Whitsunday  1875,  and  soon  afterwards  introduced  printing 
and  stamping  machines  into  his  workshop,  the  working  of  which  caused  noise 
and  shaking  against  which  pursuers  remonstrated.  About  six  months  after  he 
erected  a  larger  printing  machine,  driven  by  water  power,  which  caused  great 
noise,  rambling  and  vibration  in  the  club's  premises  beneath,  so  that  the  room 
below  could  not  comfortably  be  used  while  the  machine  was  working.  The 
defender  allied  that  the  grounds  of  complaint  were  trifling  and  frivolous,  and 
that  he  had  taken  means  to  subdue  and  diminish  any  noise  and  vibration  that 
might  have  existed.  He  also  averred  that  the  club  was  little  frequented  by  the 
members  during  the  day  when  the  machines  were  worked,  that  his  workshop 
had  been  previously  occupied  as  a  piano  warehouse,  and  that  the  parties' 
premises  were  situated  in  a  business  locality  where  immunity  from  the  noise, 
etc.,  of  machinery  could  not  be  expected. 

The  Sheriff-Substitute  being  a  member  of  the  club,  the  action  was  tried 
by  the  Sheriff,  who  issued  the  following  interlocutor  : — 

"  Dundee,  23rd  October  1876. — The  Sheriff,  havinc  heard  parties'  procurators 
on  the  evidence  adduced  and  made  avizandum,and  having  visited  the  premises 
and  inspected  the  same  at  the  request  and  in  presence  of  the  procurators,  and 
having  considered  the  record,  proof,  and  whole  process  :  Finds  in  fact  ...  ^4) 
that  the  use  of  the  said  printing  and  other  presses  makes  a  considerable  noise 
and  shaking  in  the  petitioner's  premises  under  the  same,  and  renders  the  com- 
fortable occupation  of  the  same  impossible  ;  .  .  .  (6)  that  the  respondent  has 
endeavoured  to  obviate  the  said  noise  and  shaJ^ing,  but  has  failed  to  do  so : 
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Finds  in  law  that  the  use  of  the  said  printing  and  other  presses  by  the  re- 
spondent in  the  flat  immediately  above  the  petitioner's  premises  is  a  nuisance, 
an  I  that  the  petitioners  are  entitled  to  be  protected  sgainst  the  same  ;  therefore 
interdicts,  prohibits  and  discharges  the  respondent,  his  workmen  and  all  others 
in  his  employment  from  using  Uxe  said  prmting  and  other  presses  in  the  said 
flat  situated  above  the  petitioners'  said  premises  :  Finds  the  petitioners  entitled 
to  expenses,  etc  Fbbd.  G.  Maitland  Hsbiot. 

"  yoU. — *  Whatever  is  intolerably  offensive  to  individuals  in  their  dwelling- 
houses,  or  inconsistent  with  the  comfort  of  life,  whether  by  stench,  by  noise, 
or  by  indecency,  is  a  nuisance.'  Bell  thus  states  the  law.  Accordingly,  a 
fencing  school  and  also  a  printing-office  have  been  interdicted  in  flats  above 
dwelling-houses.  The  question  for  decision  in  this  case  is  whether  or  not  the 
noise  and  shaking  produced  by  the  respondent's  machinery  be  or  be  not  incon- 
sistent with  the  comfort  of  life.  It  is  difficult  to  describe  a  noise.  One  witness 
says  this  noise  is  such  that '  one  might  fancy  it  was  caused  by  heavy  articles 
being  draped  across  the  floor.'  Another  that  it  is  like  that  made  *  by  the  screw 
of  a  ship  or  a  big  calender,  and  is  such  as  to  give  you  a  headache.'  Another — 
'  There  was  a  great  noise  and  rumbling  from  above.  I  consider  it  impossible 
to  enjoy  the  proper  use  of  the  club  so  long  as  that  noise  goes  on.'     Another — 

*  The  noise  is  very  disagreeable  indeed,  i  ou  cannot  converse  with  a  friend  or 
read  a  paper  either  in  the  whist-room  or  the  news-roono.'  One  of  respondent's 
witnesses  says,  *  The  noise  was  disagreeable,  but  not  irritating.'    Another^ 

*  The  noise  is  a  little  disagreeable,  you  know.'  *  I  think  that  parties  freouent- 
ing  the  room  would  get  so  much  accustomed  to  the  noise  that  it  would  not 
annoy  them  very  much.'  No  doubt  the  witnesses  for  the  respondent  en- 
deavoured to  make  as  little  as  possible  of  the  noise  and  discomfort  arising  from 
the  respondent's  machinery.  The  Sheriff  visited  the  premises,  tenanted  by  the 
petitioners  and  the  respondent,  himself,  and  heard  the  noise  produced  by  the 
printing  and  other  presses.  It  seemed  to  him  to  be  like  the  noise  produced  by 
a  never-ending  storm  of  thunder,  or  of  a  railway  train  passing  over  a  low  bridge 
under  which  one  may  be  passing.  He  is  quite  satisfied  the  noise  and  shaking 
in  both  the  card-room  and  the  reading-room  are  intolerable,  and  quite  incon- 
sistent with  the  comfort  of  life.  It  is  said,  however,  that  the  petitioner's 
premises  are  in  a  business  part  of  the  town,  and  that  the  petitioners  roust  there 
expect  and  submit  to  noises.  It  is  true  that  there  are  business  premises  not  &r 
ofl',  but,  as  stated  by  some  of  the  respondent's  own  witnesses,  the  house  in  ques- 
tion is  in  a  retired  situation.  It  is  entered  from  the  Nethergate,  to  the  extent 
of  thirty  or  forty  feet  being  approached  by  a  broad  passage.  In  front  and  on 
either  side  of  the  passage  there  are  one-storey  shops,  on  one  side  a  church,  on 
the  other  a  range  of  dwelling-houses.  Behind  there  is  a  hurge  back-green, 
behind  which  again  at  a  distance  of  seventy-six  yards,  there  is  a  coachwork, 
having  a  smith's  shop  attached.  This  work  occasions  no  cause  of  complaint 
Several  of  the  respondent's  witnesses  themselves  said  that  when  in  the  club- 
house the^  heard  no  noise  whatever  except  from  the  machinery  overheard.  At 
any  rate,  it  does  not  seem  to  the  Sheriff  to  be  anv  sufficient  justification  for  the 
respondent's  causing  a  great  noise  immediately  above  the  petitioners  that  some 
one  else  also  makes  a  noise  some  seventy  or  eighty  feet  off.  Again,  it  was  stated 
that  many  other  people  in  Dundee  have  to  submit  to  as  bad  noises  as  the 
petitioners  have  complained  of,  some  to  even  worse  noises.  This  may  be  so  ; 
out  the  Sheriff  is  dealing  only  with  the  case  before  him.  It  would  \j!e  found, 
he  suspects,  in  many  such  cases,  that  people  went  to  the  noises,  and  that  the 
noises  did  not  come  to  them.  In  none  of  the  cases  referred  to  did  the  noises 
come  right  overhead,  as  is  the  case  here.  An  attempt  was  made  to  establish 
that  many  printing  presses  are  situated  above  dwelling-houses  in  Dundee ;  but 
the  conjunct  probation  led  by  the  petitioners  established,  in  the  opinion  of  the 
Sheriff,  that  tms  was  not  the  case  ;  and  the  statement  made  by  one  of  the  re- 
spondent's witnesses  '  that  in  Edinbuigh  none  of  the  machines  in  printing- 
offices  I  know  are  situated  above  dwelling-houses'  is  of  considerable  im- 
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portance.  The  Sheriff  may  add  that  he  might  have  allowed  the  respondent 
Bome  time  to  do  his  best  to  obviate  the  noises  had  the  respondent  not  already 
done  so  without  success  ;  and  the  Sheriff  is  satisfied  that  it  is  impossible  that 
the  respondent  can  use  his  machinery,  where  it  is,  without  great  aiscomfort  to 
the  petitioners.  F.  G.  M.  H." 

Act.—fFalker. Alt'—More. 


Sheriffs  Maitland  Heriot  and  Chetne. 
DAVID  MELLis  BLIDDEB8  V,  JOHN  SHAW. — December  4,  1876. 

Title  to Siis— Executor — Ckmfirmation — Title  aco«tr«?  pendente  processu — Bank- 
ruptcy  —  Preference  —  Compontion, — John  Sliadera,  contractor,  Dundee,  was 
sequestrated  on  1st  December  1874.  Within  sixty  days  previously,  viz.,  on 
18th  November,  he  had  a  transaction  with  the  defender  Shaw  regarding  two 
horses.  Pursuer  alleged  that  the  transaction  was  a  delivery  of  the  horses  to 
defender  in  security  of  a  debt  of  £100  due  him  by  the  bankrupt.  Defender 
alleged  that  he  had  there  purchased  the  horses  at  £63  and  £51  ;  that  Slidders' 
debt  to  him  had  been  £111,  which  was  paid  out  of  the  price,  defender  handing 
over  the  difference,  £3,  between  the  price  and  the  debt  in  cash.  Pursuer  now 
sued  Shaw  for  £140,  the  price  at  which  he  had  resold  the  horses,  less  than  the 
amount  of  the  composition  he  would  have  been  entitled  to  as  a  creditor,  upon 
the  footing  that  the  alleged  delivery  of  the  horses  in  security  was  a  preference 
struck  at  by  the  Act  1696,  c.  5. 

In  Slidders*  sequestration  an  offer  of  composition  made  by  him  was  accepted 
at  the  second  meeting  of  creditors.  In  his  letter  offering  the  composition,  he 
refers  to  the  delivery  of  the  horses  to  defender  as  a  reducible  transaction,  and 
stipulates  "  that  I  shall  be  entitled  to  reduce  said  preference  and  to  obtain  an 
assignation  from  any  creditors  of  their  right  to  enable  me  to  prosecute  the 
reduction."  The  necessary  procedure  having  been  carried  through  on  12th 
January  1875,  the  Sheriff  issued  an  interlocutor  declaring  "the  sequestration 
to  be  at  an  end  and  the  bankrupt  reinvested  in  his  estates,"  but  taking  no 
notice  of  the  stipulation  above  mentioned. 

The  present  pursuer  was  one  of  the  cautioners  for  the  composition  and  him- 
self a  creditor.  By  minute  of  agreement,  dated  18th  January,  it  was  agreed 
that  he  should  purchase  the  whole  estate  and  effects  of  the  bankrupt  for  a  price 
payable  partly  m  cash  and  partly  by  18th  Februaiy,  when  the  composition  fell 
due.  He  further  bound  himself,  if  the  price  named  was  not  sufficient  to  meet 
Uie  composition  and  expenses  of  the  sequestration,  to  pay  what  was  deficient. 

John  Slidders,  the  bankrupt,  died  on  2Ist  July  1875.  On  9th  February 
1876,  on  the  petition  of  his  children,  their  uncle,  Robert  Slidders,  was  appointed 
ftictor  for  tnem,  and  decerned  executor-dative  of  the  defunct  qua  factor. 
He  gave  up  no  inventory  of  the  estate,  and  consequently  never  obtained 
confirmation. 

On  25th  Februarv  the  pursuer  raised  this  action,  which  was  founded  on  the 
alleged  reducible  character  of  the  transaction  as  to  the  horses,  the  stipulation 
as  to  same  in  the  offer  of  composition,  and  the  acquisition  of  the  bankrupt's 
estate  by  pursuer  under  the  minute  of  agreement  mentioned. 

Defender  pleaded  no  title  to  sue,  and  pursuer  produced  an  assignation  in  his 
favour,  dated  6th  June  1876,  of  "the  wnole  estates  and  effects  in  which  the 
said  John  Slidders  was  nominated  "  under  the  Sheriff's  interlocutor  terminating 
the  sequestration.  The  assignation  bears  to  be  an  implement  of  the  minute 
of  agreement  above  mentioned,  and  is  gruited  by  Robert  Slidders  as  "  executor 
dative  qua  factor  of  the  deceased  John  Slidders.'' 

Pursuer  referred  to  M*Intosh,  23rd  Nov.  1854,  and  the  Sheriff  Court  Act,  1876 
(sections  22  and  24),  allowing  documents  to  be  produced  at  any  time  before  judg- 
ment, and  all  amendments  necessary  for  determining  in  the  action  the  r^ 
question  in  controversy. 

The  defender  agreed  ^1)  the  bankrupt  had  acquired  from  his  creditors,  to 
whom  it  belonged,  the  nght  to  reduce  the  alleged  preference.     (2)  No  right 
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had  been  transmitted  to  pursuer  when  he  raised  this  action,  and  he  could  not 
acc^uire  a  title  pendente  processu  {Malcolm  v.  IHck^  8th  Nov.  1666).  (3)  The 
assignation  was  itself  inept,  the  factor  and  executor  never  having  found 
caution  (Congleton  M.  16,  222  ;  Thorns  on  Judicial  Factors,  etc.,  p.  151). 
(4)  It  flowed  a  non  hahente  potestatenif  the  executor  not  having  obtained  con- 
nmiation.  (5)  An  executor  qua  factor  requires  special  power  from  the  Court 
to  entitle  him  to  alienate  (Thorns  on  Judicial  Factors,  etc.,  pp.  144, 145).  (6)  The 
assignation  is  granted  bv  R.  Slidders,  as  executor  qua  factor  '*  of  the  deceases! 
John  Slidders/'  while  ne  is  executor  qua  factor  for  the  children  of  John 
Slidders. 

The  Sheriff-Substitute  pronounced  the  following  interlocutor  : — 
*^ Dundee,  July  26,  I87i5, — The  Sheriff-Substitute  having  advised  the  process: 
Finds,  under  reference  to  the  accompanying  note,  that  the  pursuer  does  not  at 
present  possess  any  sufficient  title  to  sue  this  action  :  Therefore  sustains  the 
preliminary  plea  stated  in  defence  and  dismisses  the  action,  reserving  to  the 
pursuer  to  bring  new  action  in  the  event  of  his  obtaining  a  sufficient  title, 
and  to  the  defender  his  defence  to  such  new  action  as  accords :  Finds  the 
defender  entitled  to  expenses,  etc.  John  Chetne. 

"^ote.— It  seems  to  me  an  arguable  point  whether  the  right  to  sue  a  reduc- 
tion of  the  Alleged  preference  was  transferred  to  John  Slidders  by  the 
interlocutor  reinvesting  him  in  his  estates,  and  whether  a  special  conveyance 
by  the  trustee  or  creditors  (who,  of  course,  would  be  bound  to  grant  such  on 
demand)  was  not  required  to  vest  him  with  it,  but,  as  the  point  was  not 
brought  up  at  the  debate,  and  its  determination  is,  in  my  view,  not  necessary 
for  the  disposal  of  the  case,  I  do  not  intend  to  express  any  opinion  upon  it,  and 
merely  mention  the  matter  to  guard  myself  from  being  committed  in  any 
future  case  to  the  non-necessity  of  a  special  conveyance.  For  the  purposes  of 
this  judgment  I  shall  assume  that  the  right  was  effectually  transferred  to  John 
Slidders.  On  that  assumption  the  question  is  whether  it  is  now  in  the 
pursuer. 

"  Now  it  was  conceded  by  the  pursuer's  agent  that  John  Slidders  did  nothing 
in  his  lifetime  to  implement  his  part  of  the  minute  of  agreement,  of  which 
No.  7  of  process  is  said  to  be  a  copy,  and  the  case  was  rested  entirely  upo^  the 
assignation,  No.  21  of  process,  granted  since  this  action  was  raised  by  Robert 
Slidders,  who  designs  himself  in  it  executor  dative  qua  factor  of  John^Slidders, 
and  m»y  have  been  decerned  as  such,  though  the  decree  dative  is  not  produced  ; 
but  who,  it  was  candidly  admitted,  had  not  yet  expede  confirmation.  The 
ol»jection  stated  by  the  defender's  agent  to  this' title  were  two  in  number.  In 
the  first  place,  it  was  said  that  the  case  must  be  taken  as  at  the  date  of  the 
summons,  and  that  it  was  incompetent  for  the  pursuer  to  found  on  any  title 
since  obtained.  In  answer  to  this,  the  pursuer  referred  to  those  cases  in  which 
inf'eftment  taken  cum  processu  had  been  held  to  draw  back  so  as  to  obviate  a 
plea  of  want  of  title  m  the  pursuer  of  a  real  action ;  and  also  to  the  well- 
known  rule  that  an  executor  may  sue  for  a  doubtful  claim  before  confirming  to 
it,  and  may  complete  his  title  by  confirmation  after  decree  and  before  extract. 
Here,  however,  the  only  claim  which  the  pursuer  had  at  the  date  of  his  raising 
of  the  action  was  a  personal  claim  against  John  Slidders'  representatives  ;  he 
had  no  jus  in  re.  The  analogies  referred  to  are  therefore,  as  it  seems  to  me,  not 
very  strong  ;  and  on  the  whole,  were  it  necessary  to  decide  the  point,  I  shuuid 
be  inclined  to  sustain  the  defender's  first  objection.  I  prefer,  however,  to  rest 
my  judgment  upon  the  other  objection,  which  is  to  the  effect  that  the  assigna- 
tion. No.  21  of  process,  is  worthless  as  following  a  non  hahente  potestatem.  It 
seems  to  me  clear  that  the  right  of  action  claimed  by  the  pursuer  was,  assuming 
of  course  that  the  want  of  a  special  conveyance  to  him  presents  no  difficulty, 
in  John  Slidders  at  his  death,  and  that  not  having  been  yet  taken  up  by  con- 
firmation, it  is  still  in  his  hereditas  jacens — in  other  words,  confiirmation  alone 
could,  in  my  opinion,  give  Robert  Slidders  a  title  to  transfer  it  to  another,  and 
that  he  has  not  yet  expede.  J.  C." 
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The  paiBuer  appealed  to  the  Sheriff,  who  adhered,  adding  to  hia  interlocutor 
the  following : — 

^  NoU, — ^The  Sheriff  concurs  in  the  interlocutor  appealed  against  on  three 
fUonndBy  first,  the  right  of  reducing  the  alleged  preference  conferred  bv  the  late 
John  Sliddera  on  the  defender,  was  a  mere  right  which  the  creditors  might  or 
might  not  chooee  to  exercise  of  reducing  the  said  preference,  and  which 
required  a  special  assignation  by  the  creditors  to  entitle  John  Slidders  to  pro- 
ceed upon  it.  Second,  the  pursuer  alleges  (Condescendence,  art  5)  that  Robert 
Slidders  was  ''executor  dative  of  the  deceased  John  Slidders,"  the  assignation 
itself  describes  Robert  Slidders  as  **  executor  dative  qua  factor  of  the  deceased 
John  Slidders,"  and  the  decree  dative  now  produced  appoints  Robert  Slidders 
to  be  executor  dative  and  factor /or  the  taid  petitioners,  the  next  of  the  kin  of  Vie 
sM  iefwietl*  whereby  it  appears  that  the  pursuer  does  not  possess  the  character 
in  which  he  sues ;  and  third,  it  was  necessary  that  the  said  Robert  Sliddei-s 
should  have  found  caution  and  confirmed,  as  appointed  by  the  decree  dative, 
before  assigning.  F.  G.  M.  U." 

Ad, — QranL A  U. — Agnew. 
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Sheriff  Quthrib. 

CULLEN  V.  R.  HAMILTON  AND  SON. — December  8,  1876. 

Master  and  Workmen — Rules — Construction — Notice  of  Short  Time, — The 
Sheriff-Substitute  pronounced  the  following  judgment  in  this  case  : — 

^  The  pursuer  is  in  the  employment  of  Messrs.  R.  Hamilton  &  Company, 
calenderers,  and  asks  for  wages  or  damages  in  respect  of  their  having  wrong- 
fully shortened  the  hours  of  work  in  their  establishment,  in  violation  of  the 
rales  under  which  he  is  employed.  The  first  of  these  niles  provides  that 
the  working  hours  shall  be  57  hours  per  week.  The  fifth  rule,  which  is  that 
on  which  the  pursuer  founds,  is  as  follows  : — *  In  the  case  of  dulness  of  trade 
the  employers  shall  have  the  power  of  shortening  or  reducing  the  usual 
working  hours,  but  notice  stating  the  minimum  time  to  be  wrought  shall 
require  to  be  given  to  the  workers^  either  through  the  foreman,  or  by  written 
notice  hung  up  on  the  wall  of  the  workroom  a  fortnight  previouslv,  on  the 
pay-day  of  the  work ;  and  in  such  cases  workers  shall  be  paid  only  for  the 
time  they  may  work.'  The  pursuer  says  that  on  November  15  the  defenders, 
without  giving  the  prescribed  fortnight's  notice,  reduced  the  usual  working 
hours  from  57  to  39  nours  per  week,  and  thus  deprived  him  of  the  opportunity 
of  working  the  usual  hours  and  earning  the  larger  wages.  The  defenaers  reply 
that  they  gave  a  notice  on  the  12th  August  last  that  the  minimum  time  to  be 
wrought  was  to  be  39  hours,  and  that  the  notice  has  since  been  in  operation ; 
although  they  admit  that  for  six  weeks  and  some  days  previous  to  Nov.  15 
their  workers  had  been  working  full  time.  The  question  is  whether  the 
notice  of  12th  August  was  still  operative.  This  rule,  which  I  believe  is  a  usual 
one  in  the  calendering  trade,  was  the  subject  of  judicial  construction  in  this 
Court  nearly  three  years  ago,  and  I  concur  generally  in  the  judgment  which 
my  colleague  Sheriff  Lees  then  gave.  But  so  far  as  I  can  discover  from  the 
report  which  appears  to  be  printed  from  the  Sheriff-Substitute's  own  notes,  the 
question  there  was  whether  a  notice  of  reduction  of  the  hours  was  broken  off  or 
ciAcharged  where  for  three  or  four  days  the  pursuer  was  worked  beyond  the 
minimum  hours  that  had  been  specified.  I  take  this  to  mean  that 
ijT  three  or  four  days  the  pursuer  had  worked  full  time ;  for  if  he 
had  only  somewhat  exceeded  the  minimum  hours  without  reaching  or 
TcTT  nearly  approaching  the  full  time,  the  question  would  have  been  frivolous, 
and  would  not  nave  called  for  the  care  and  consideration  which  the  learned 
Sneriff  has  evidently  bestowed.  The  judgment  comes  to  this,  that  the  notice 
required  by  this  fifth  rule  defines  only  the  minimum  time,  leaving  it  to 
the  employers  to  give  more  work  if  theii^ business  allows,  and  thus  to  enable 
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tbe  workera  to  earn  larger  wages,  and  tbat  a  merely  temporary  and  occasional 
return  to  full  time  does  not  entitle  workers  to  be  paid  as  for  full  time  until  a 
new  notice  of  14  days  has  been  given  on  a  pay-day  and  has  expired.    This 
being  the  construction  laid  down  and  applied  m  the  case  referred  to,  I  have  to  ^ 
inquire  how  far  it  is  applicable  to  this  case,  where  it  is  not  diluted  that  after 
notice  had  been  given  under  the  fifth  rule  on  12th  August,  full  time  was 
resumed  for  a  period  of  more  than  six  continuous  weeks.    I  think  that  some- 
thing here  depends  on  the  manner  in  which  the  notice  is  given.    If  it  is  given 
by  written  notice  hung  up  on  the  wall  of  the  workroom  and  kept  there,  it 
would  take  a  longer  period  of  full  time  to  derogate  from  the  effect  of  the 
notice,  and  to  lead  to  tne  inference  that  the  parties  had  returned  to  the  normal 
state  of  things  to  which  the  short  time  provided  for  in  rule  5  is  only  an 
exception.     I  am  far  from  saying,  however,  that  by  merely  keeping  such  a 
notice  hanging  in  the  workroom  an  employer  can  entirely  relieve  himself  from 
the  obligation  to  give  his  workpeople  14  days'  notice  of  any  reduction.    But  I 
hold  that  this  is  a  question  of  circumstances  ;  and  the  diflSculty  of  this  case  is 
,  that  there  is  no  circumstances  to  aid  the  Court  in  drawing  an  inference  one 
'  way  or  another  bevond  the  mere  lapse  of  time.    I  am  disposed  to  think  that 
where  a  notice  is  hung  up,  and  remains  exposed  in  the  workroom  for  six  or 
seven  weeks,  during  whicn  the  workers  are  working  full  time,  that  the  lapse 
of  time  is  not  so  great  as  of  itself  to  requre  a  renewal  of  the  notice.      If  the 
workers  think  that  the  state  of  trade  is  such  as  to  make  it  unfair  to  require 
them  to  continue  to  work  under  such  a  notice,  they  have  it  in  their  power  to 
give  warning  on  their  side ;  and  I  am  not  prepared  to  eay  that  a  mere  intima- 
tion on  their  part  that  they  would  no  longer  hold  the  old  notice  binding  might 
not  in  some  circumstances — I  mean  in  circumstances  savouring  of  fraud — 
make  it  incumbent  on  an  employer  to  give  a  new  notice.    Where,  however, 
the  notice  given  is  merelv  a  verbal  one  given  through  the  foreman — which  is 
an  alternative  permitted  i>y  the  rule — ^it  is  reasonable  to  hold  that  its  effect  is 
lost  much  more  easily  ;  and  I  think  that,  after  a  steady  resumption  of  full 
time  for  six  or  seven  weeks,  the  employer  is  not  entitled  to  recur  to  such  a 
notice.    That  is  long  enough  time  to  infer  a  tacit  understanding  that  the 
normal  state  of  things  has  ^n  resumed,  and  that  the  employer  must  give  a 
new  notice  when  he  is  again  required  by  the  state  of  trade  to  leduce  the  work- 
ing hours.    In  this  case  the  notice  given — ^written  notice  hung  up  and  taken 
down  on  the  same  day — ^is,  in  all  respects,  equivalent  to'  a  verbal  notice  through 
the  foreman.    I  think,  therefore,  that  the  defender  is  not  entitled  to  found  on 
it,  and  that  the  pursuer  is  entitled  to  succeed  in  this  action. 

Act, — J.  dt  J,  M.  Bcbertson, Alt. — M*Lay,  Murray,  dt  Spem. 
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Letters  of  credit  are  among  the  most  important  of  the  documents 
iDtroduced  to  meet  the  requirements  of  modern  commerce.  Bills 
of  exchange  were  early  invented,  and  were  quite  sufficient  to  enable 
merchants  who  were  known  to  one  another,  and  whose  solvency 
could  be  relied  on,  to  transact  business.  But  a  merchant  whose 
credit  in  London  or  Hamburg  was  undoubted  might  perhaps  not 
find  credit  when  the  course  of  his  business  required  him  to  enter 
into  engagements  abroad.  The  foreigner,  to  whom  he  was  un- 
known, or  even  the  stranger  in  another  town  of  the  same  countr}% 
did  not  care  to  risk  the  loss  of  his  goods  by  parting  with  them  to  a 
person  who  only  ofiTered  his  own  bills  in  payment  Travellers,  to(», 
were  placed  in  the  same  difficulty,  and  required,  before  setting  out 
on  their  journey,  to  provide  themselves  with  money  or  with  bills 
drawn  upon  the  foreign  correspondents  of  their  bankers.  The 
former  of  these  expedients  exposed  the  traveller  or  merchant  to 
the  dangers  of  theft  and  robbery,  while  the  latter  forced  him  to  go 
to  particular  places  to  receive  payment  of  bis  bills,  and  there  he 
was  obliged  to  receive  the  money  for  which  the  bills  were  drawn, 
although  the  amount  might  be  much  in  excess  of  his  actual  require- 
ments. The  merchant  might  find  that  his  intended  purchase  could 
not  be  entered  into,  and  that,  consequently,  the  expense  of  provid- 
ing himself  with  bills  had  been  thrown  away.  These  difficulties 
are  all  met  by  the  letter  of  credit,  the  terms  of  which  admit  of 
being  varied  to  suit  the  purpose  for  which  it  may  be  required. 
Formerly  letters  of  credit  were  much  used  in  the  internal  trade  of 
the  country,  but  now  they  are  principally  employed  in  transactions 
with  foreign  countries  and  by  travellers,  few  of  whom  fail  to  pro- 
vide themselves  with  the  well-known  circular  notes.    In  aU  their 
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forms  they  present  advantages  whicli  could  not  otherwise  have 
been  attained  without  both  greater  trouble  and  increased  expense, 
and  enable  many  important  branches  of  commerce  to  be  easily 
carried  on. 

Pothier,in  his  "Traite  duContrat  de Change,"  thus  describes  letters 
of  credit,  and  the  obligations  to  which  they  give  rise : — "  II  y  a,"  he 
says, ''  une  esp^  de  rescription  qu'on  appelle  lettre  de  credit  par 
laquelle  un  marchand  ou  banquier  mande  k  son  correspondant  dans 
un  autre  lieu  de  compter  k  la  personne  d^nomin^e  cUms  la  lettre 
I'argent  dont  elle  temoigne  avoir  besoin.  On  donne  ces  sortes  de 
lettres  de  credit  k  des  personnes  qui  voyagent,  pour  qu'elles  n'aient 
pas  la  peine  de  porter  trop  d'argent  avec  elles.  Ces  lettres  sont 
quelquefois  illimit^es,  quelquefois  limitees  k  une^  certaine  somme^ 
Elles  ne  contiennent  qu'uu  seul  mandat,  par  lequel  celai  qui  a 
^crit  la  lettre  charge  celui  k  qui  elle  est  cidressfe  de  compter  la 
somme  k  la  personne  denomin^  Le  porteur  de  la  lettre  n'est  point 
cens^  se  charger  de  recevoir,  il  u*use  de  la  lettre  que  selon  son 
besoin,  et  autant  que  bon  lui  semble,  et  il  ne  contrate  d'obligation 
qu'en  recevant  Targent,  qui  est  I'obligation  du  contrat  de  pret,  qui 
se  fait  par  la  numeration  qui  lui  est  faite  de  I'aigent."  Letters  of 
credit  are  then  mandates,  by  which  authority  is  given  to  a  corre- 
spondent to  pay  to  a  particular  person  either  a  sum  named,  or 
any  sum  up  to  a  certain  amount,  or  any  sum  which  he  may  require. 
They  may,  however,  be  expressed  in  many  different  ways,  and  sub- 
ject to  qualifications  other  than  those  relating  to  the  amount  to  be 
advanced.  In  the  first  place,  they  may  be  either  general  or  special. 
A  general  letter  is  addressed  to  no  person  either  named  or 
described,  but  contains  a  request  to  any  one  to  whom  the  letter 
may  be  shown  to  give  credit  to  the  person  in  whose  favour  the 
letter  is  conceived  Such  letters  are  sometimes  in  the  form  of  a 
request  to  cash  the  drafts  of  the  named  holder  or  payee  upon  the 
grauter  of  the  letter.  Sometimes  the  letter  is  addressed  to  the 
grantee,  and  contains  an  undertaking  to  accept  bills  drawn  by  him. 
Where  the  amount  for  which  bills  may  be  drawn  is  limited,  there  is 
generally  a  memorandum  desiring  the  persons  who  take  bills 
drawn  on  the  granter  to  endorse  the  amount  of  the  bills  so  drawn 
on  the  letter  of  credit.  The  object  of  this  is  to  prevent  the  holder 
making  use  of  the  letter  after  he  has  exhausted  his  credit,  and  is  for 
the  prevention  of  fraud  on  the  public,  and  not  on  the  banker ;  for 
the  banker  is  only  liable  to  the  extent  of  the  credit  given  by  him, 
and  the  failure  to  endorse  M-ill  not  render  him  liable  to  innocent 
third  parties  who  have  been  induced  to  advance  money  after  the^ 
credit  has  been  exhausted.  The  order  of  presentation  to  the  banker 
will  decide  what  drafts  he  must  honour,  under  his  obligation  in  the 
letter  of  credit,  in  cases  where  the  amount  of  the  credit  has  been 
exceeded,  and  the  sums  not  indorsed  on  the  letter.  Special  letters, 
on  the  other  hand,  are  addressed  to  particular  persons,  or  to  a 

^nber  of  persons  successively,  or  to  a  class  of  persons,  e.g ,  the  cor- 
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respondents  of  a  bank.  No  one  else  is  entitled  to  give  credit 
on  such  letters,  and  if  any  one  not  named  or  described  cashes  drafts 
upon  the  granter  of  the  letter,  he  takes  his  risk  of  the  drawer,  not 
putting  the  banker  in  funds  to  meet  the  draft ;  while,  if  the  person 
to  whom  the  letter  is  addressed  cashes  the  holder's  drafts,  the 
bankes  is  bound  to  accept  and  pay  them,  although  the  drawer  may 
have  become  bankrupt,  because  the  banker  has  engaged  to  accept 
the  drafts,  which  he  has  allowed  to  be  drawn  in  terms  of  the  letter 
of  credit.  Letters  of  credit  are  also  according  to  their  tenor 
described  as  open  credits,  document  credits,  marginal  credits,  and 
circular  notes.  Open  credits  do  not  express  any  qualification  of  the 
right  of  the  payee  to  obtain  cash  for  his  drafts.  Qualifications  are 
often  inserted,  and  most  frequently  by  way  of  a  proviso  that  the 
drafts  are  only  to  be  cashed  when  drawn  for  the  price  of  goods,  and 
when  presented  with  bills  of  lading  and  other  shipping  documents 
referring  to  these  goods  attached.  Such  letters  are  called  document 
credits,  and  the  banker  who  issues  them  has  not  necessarily  any  funds 
of  thfe  drawer  in  his  hands.  The  banker's  profit  lies  in  the  discount 
upon  which  his  correspondent  cashes  the  drafts,  and  his  security 
against  loss  is  the  holding  of  the  bill  of  lading  and  policy  of 
insurance,  which  are  forwanled  to  him  by  his  correspondent  with 
the  draft  for  acceptance.  Marginal  credits,  or  marginal  bills  as  they 
are  sometimes  called,  are  in  the  form  of  a  bill  of  exchange  addressea 
to  some  banker,  the  signature,  sum,  and  date  being  left  blank.  In 
the  margin  is  a  note  requesting  the  person  to  whom  the  bill  may 
be  presented  to  cash  the  bill  of  exchange,  which  he  will  find  along- 
side of  the  note,  and  to  the  extent  of  a  sum  named.  Circular  notes 
are  letters  of  credit  accommodated  to  the  requirements  of  travellers. 
They  are  addressed  to  the  correspondents  of  the  banker  abroad,  who 
are  named  in  a  separate  letter  called  a  lettre  dUndication,  In  the 
case  of  an  ordinary  credit,  the  banker  advises  his  correspondent  that 
he  has  granted  such  a  letter  in  favour  of  a  particular  person,  whose 
signature  is  sometimes  enclosed  for  comparison,  but  circular  notes 
may  be  presented  to  any  one  of  a  large  number  of  correspondents. 
If  letters  of  advice  were  sent  to  them  all  the  labour  would  be  great, 
and  to  a  large  extent  useless.  Accordingly,  the  letter  of  advice  is 
intrusted  to  the  traveller  to*  present  when  he  wishes  to  cash  a 
circular  note,  and  in  order  to  guard  against  forgery  he  appends  his 
signature  to  the  lettre  (Vindication,  which  also  states  the  terms  upon 
which  he  is  to  be  entitled  to  draw  on  the  issuer  of  the  circular 
notes.  The  mandate  in  a  circular  note  is  to  cash  the  draft  of  the 
traveller  at  so  many  days'  sight  upon  the  banker  for  the  precise 
sum  named  in  the  note.  This  draft  must  be  drawn  upon  the  back 
of  the  note,  where  a  blank  form  of  a  bill  is  printed.  The  traveller, 
or  the  correspondent,  strictly  speaking,  ought  to  fill  up  this  blank 
before  signing,  but  the  usual  practice  is  for  the  traveller  to  indorse 
the  circular  note,  and  his  doing  so  is  authority  to  the  correspondent 
to  fill  in  the  blanks  of  the   draft  above  his  signature.      The 
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traveller's  liabilities  are,  of  course,  the  same  whether  the  draft  is 
filled  up  before  or  after  his  signature  is  indorsed  on  the  nota  In 
all  the  forms  of  letters  uf  credit  already  mentioned  the  letter  is 
handed  by  the  banker  to  the  payee  for  presentation,  but  it  is 
common  for  a  banker  to  open  a  credit  for  a  customer  with  a  banker 
in  another  town,  or  abroad,  and  instead  of  giving  a  letter  of  credit 
to  his  customer,  to  write  himself  to  the  other  banker  instructing 
him  to  honour  the  draft  of  the  customer  or  of  a  correspondent  of  the 
customer.  A  large  portion  of  the  foreign  trade  of  the  country  is 
carried  on  by  means  of  such  credits,  and  bankers  derive  consider- 
able profits  from  the  percentage  which  they  chaige  for  accepting 
bills  on  behalf  of  their  customers. 

The  rights  and  liabilities  arising  out  of  letters  of  credit  now  fall 
to  be  considered.  The  granter  of  a  letter  of  credit  undertakes  a 
twofold  obligation ;  first,  to  the  granter,  and,  second,  to  his  corre- 
spondent. The  grantee  is  entitled  to  expect  that  his  drafts  drawn 
in  conformity  with  the  letter  of  credit  will  be  honoured  by  the 
correspondent  to  whom  the  letter  is  addressed,  or  by  the  granter  if 
the  obligation  in  the  letter  is  such ;  and  if  the  correspondent  or  the 
granter  fails  to  cash  the  drafts,  or  to  accept  and  pay  the  drafts 
drawn  upon  him,  the  granter  of  the  letter  will  be  liable  in  damages 
to  the  grantea  Thus  in  the  case  of  Prehn  v.  Boyal  Bank  of  Liver- 
pool (5  L.  R  Ex.  92)  the  defendants  undertook  to  accept  bills 
drawn  by  the  plaintiff's  foreign  firm  to  the  extent  of  £20,000,  and 
expressed  this  obligation  in  a  letter,  the  terms  of  which  were  com- 
plied with  by  the  plaintiffs.  The  bills  were  accepted  by  the  defend- 
ants, who  were  provided  with  funds  by  the  plaintiffs  su£Bcient  to 
meet  the  bills.  Before,  however,  the  bills  became  due,  the  bank 
suspended  payment,  and  intimated  to  the  plaintiffs  that  the  bills 
would  not  be  paid.  In  order  to  save  the  cost  of  re-exchange,  the 
bills  having  been  indorsed  to  third  parties,  the  plaintiffs  arranged 
with  M.&  Co.  to  accept  the  bills  for  the  bills  for  honour  of  the  drawers, 
and  paid  them  £568  of  commission  for  so  doing.  The  plaintiffs  also 
incurred  £44  for  notarial,  and  £97  for  telegraphic,  expenses.  The 
latter  expense  was  necessary  in  order  to  communicate  the  arrange- 
ments made,  and  to  prevent  the  bills  going  back  to  tiie  foreign 
port  The  Court  of  Exchequer  held  that  the  plaintiffs  were  entitled 
to  the  sums  sued  for  in  name  of  damages  for  the  breach  of  contract 
by  the  bank. 

Again,  in  the  case  of  in  re  Agra  Bank  ex  parte  Tondeur  (5  L  R. 
Eq.  160),  where  the  letter  issued  was  a  document  credit,  the  same 
principle  was  acknowledged,  though  the  claim  for  damages  was 
disallowed  on  the  ground  that  the  suspension  of  payment  by  the 
bank  before  there  was  time  for  the  letter  of  credit  to  be  used  was 
not  a  breach  or  repudiation,  inasmuch  as  permission  might  have 
been  given  to  the  liquidators  under  the  winding  up  of  the  bank  to 
negotiate  the  bills.  Here  the  agents  of  the  grantee  of  the  letter, 
when  they  found  that  the  bank  had  suspended  payment,  made  no 
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nse  of  the  letter,  but  raised  money  independently  of  it,  and  at  a 
considerable  cost.  Vice-chancellor  Wood  pointed  out  that  the 
only  question  was,  "Have  the  bank  refused  to  complete  the 
contract^  or  disabled  themselves  from  performing  it  ? "  The  bank's 
loss  of  ctedit  caused  by  its  suspension  was  no  more  a  ground 
for  claiming  damage  than  if  it  had  been  occasioned  by  the  preva* 
lence  of  disastrous  rnmouis,  and  the  grantee's  agents  had  been 
obUged  to  pay  more  in  the  way  of  discount  than  was  originally 
expected.  In  short,  the  banker  does  not  guarantee  that  his  credit 
will  remain  good,  but  undertakes  that  he  or  his  correspondent  will 
accept  the  grantee's  draft,  and  he  is  liable  in  damages  for  failure 
to  perform  this  undertaking.  Where  the  grantee  of  a  letter  of 
credit  has  paid  the  amount  to  his  banker,  he  is  entitled  to  recover 
the  same  from  the  banker  in  the  event  of  the  drafts  of  the  payee 
not  being  honoured,  or  of  the  banker  I'epudiating  his  liability  under 
the  letter.  The  banker  cannot  defend  himself  by  producing  merely 
the  letter  of  credit  He  must  produce  a  draft  or  drafts  by  the 
payee.  If  he  or  his  correspondent  has  paid  upon  a  forged  draft, 
lie  cannot  set  up  the  amount  so  wrongly  paid  against  the  grantee's 
claim  for  i*epetition.  This  was  settled  by  the  case  of  Orr  and 
Barber  v.  Unim  Bank  of  Scotland  (14  D.  395,  rev.  1  M*Q.  513).  in 
which  the  obligations  arising  out  of  the  granting  of  such  letters 
were  considered  with  great  care  and  deliberation.  The  view  arrived 
at  by  the  Court  of  Session,  adverse  to  the  relevancy  of  the  pur- 
suers' case,  when  the  cause  was  for  the  fourth  time  in  the  Inner 
House,  was  set  aside  by  the  House  of  Lords,  and  the  above  pro- 
positions laid  down. 

The  facts  of  this  case  were  as  follows.     Campbell  paid  into  the 
Union  Bank  of  Scotland  £460,  9s.,  and  in  return  received  a  letter 
of  credit  addressed  to  the  Manchester  and  Liverpool  District  Bank- 
ing Company  in  favour  of  Orr  and  Barber,  a  Liverpool  firm,  who 
were  creditors  of  Campbell     Campbell  transmitted  the  letter  to 
Orr  and  Barber,  both  of  whom  were  absent  when  the  letter  arrived. 
The  letter  containing  the  letter  of  credit  was  opened  by  their  clerk, 
who  drew  a  cheque  upon  the  said  bank  for  the  amount,  forged  Orr 
and  Barber's  signature,  and  presented  the  forged  cheque  with  the 
letter  of  credit  to  the  bank,  by  whom  it  was  paid.     The  clerk 
abscouded  with  the  money.    The  Liverpool  bank  declined  to  pay 
a  second  time  to  Orr  and  Barber,  who  then  demanded  payment 
from  Campbell's  representative,  who  admitted  his  liability.     An 
action  was  then  raised  in  name  of  Orr  and  Barber  and  of  Camp- 
bell against  the  Union  Bank,  in  which,  after  much  discussion,  it 
was  held  that  the  pursuers  had  no  claim  against  the   Union 
Bank,  on  the  ground  that  the  Union  Bank  had  fulfilled  its  obliga- 
tion by  opening  a  credit  with  a  solvent  party,  and  putting  him  in 
tunds  to  meet  Orr  and  Barber's  drafts,  and  that  it  was  no  ground 
of  action  to  allege  that  the  Union  Bank's  correspondent  declined 
to  honour  Orr  and  Barber's  drafts,  and  at  any  rate  that  the  pursuers 
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were  bound  to  produce  the  letter  of  credit' dishonoured  or  unpaid 
before  repetition  of  the  sum  paid  for  it  could  be  claimed  from  the 
Union  Bank.  This  last  proposition  practically  resolved  itself  into 
this,  that  the  pursuers  must  sue  the  Liverpool  bank  either  for  pay- 
ment of  the  amount  of  the  credit,  or  for  recovery  of  the  document 
itself,  on  the  ground  that  it  had  been  acquired  without  title.  The 
first  of  these  coui*ses  could  not  be  adopted,  as  by  the  law  of  Eng- 
land no  action  lay  against  the  Liverpool  bankers,  because  there 
was  no  privity  of  contract  between  them  and  either  Orr  and  Barber 
or  Campbell  The  letter  of  credit  might  perhaps  have  been  re- 
covered, but  it  seemed  unnecessary  to  put  the  pursuers  to  the  risk 
of  a  litigation  to  recover  a  document,  the  absence  of  which  was 
perfectly  accounted  for,  and  which  was  really  not  required  by  the 
pursuers.  The  terms  of  the  letters  of  credit  were  admitted,  and  the 
Liverpool  bank  had  refused  to  honour  Orr  and  Barber  s  drafts 
drawn  in  accordance  with  it.  All  that  the  pursuers  required  to 
prove  was  this  refusal,  and  that  they  were  ready  to  do.  The  pur- 
suers accordingly  appealed  to  the  House  of  Lords,  where  the  judg- 
ment of  the  Court  of  Session  was  reversed,  and  the  relevancy  of  the 
action  sustained.  Lord  Chancellor  Cran worth  said :  ''  The  Union 
Bank  must  show  either  that  the  Liverpool  bank  actually  paid  the 
draft  of  Orr  and  Barber  when  called  on  to  do  so  pursuant  to  the 
letter  of  credit,  or  eke  that  they  did  something  which,  as  between 
them  and  Orr  and  Barber,  they  are  entitled  to  treat  as  equivalent 
to  payment.  It  is  certain  that  they  did  not  pay  the  draft  of  Orr 
and  Barber,  and  the  only  question  therefore  is  on  the  other  alterna- 
tive, whether  the  payment  which  they  made  on  the  forged  cheque 
is  a  payment  which  they  are  entitled  to  consider  as  valid  between 
them  and  Orr  and  Barber.  Payment  on  a  forged  cheque  or  order 
is  not  of  itself  any  payment  at  all  as  between  the  person  paying 
and  the  person  whose  name  is  forged.*'  If  then  the  Liverpool  bank 
cannot  set  up  the  payment  which  they  made  on  the  forged  cheque, 
it  follows  of  necessity  that  the  present  claim  of  the  appellants  is 
well  founded,  for  they  can  have  no  possible  remedy  against  the 
Liverpool  bank,  between  whom  and  them  there  is  no  privity  what- 
ever. The  Union  Bank  have  given  to  Orr  and  Barber  a  credit  on 
the  Liverpool  bank,  but  that  bank  will  not  honour  their  draft,  so 
that  the  parties  are  necessarily  thrown  back  on  those  with  whom 
the  money  was  originally  lodged,  and  whose  contract  has  not  been 
performed  (1  M'Q.  513,  521).  This  case  was  prior  to  the  passing 
of  16  &  17  Victv  cap.  593  (1854),  the  19th  section  of  which  protects 
bankers  paying  on  a  forged  indorsation  of  a  draft  or  order,  but  the 
liability  of  the  Union  Bank  would  not  have  been  thereby  taken 
away.  What  was  forged  was  not  an  indorsation,  but  a  signature 
to  a  draft,  and  a  banker  paying  a  forged  draft  has  no  protection. 

In  the  subsequent  case  of  The  Caledonian  Inmrance  Company  v. 
British  Linen  Company  (21  D.  1195,  4  Macph.  107),  also  arising 
before  1854,  the  agent  of  the  insurance  company  obtained  payment 
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of  a  letter  of  credit  addressed  to  a  country  agent  of  the  bank  by 
forging  the  signature  of  the  payee  on  the  back  of  the  letter  of 
credit  The  bank 'was  obliged  to  pay  over  again,  but  apparently 
the  result  would  have  been  different  if  the  payment  had  occurred 
subsequently  to  the  passing  of  the  Act.  Although  the  document 
was  expressed  as  a  letter  of  credit  requesting  the  agent  to  honour 
the  payee's  drafts,  it  was  in  substance  nothing  more  than  a  draft 
payable  by  an  agent  of  the  bank,  and  did  not  oblige  the  payee  to 
draw  cheques  upon  the  bank  in  order  to  obtain  payment.  An 
indorsation  was  sufficient  to  entitle  the  payee  to  receive  the  money, 
because  it  was  not  intended  that  the  bank  agent  on  paying  the 
sum  in  the  letter  of  credit  should  be  the  payee  of  a  bill  of  exchange, 
or  hold  any  other  position  than  that  of  agent.  If,  however,  under 
such  a  letter  of  credit  a  bank  agent  were  to  pay  on  a  separate 
cheque  or  draft,  the  signature  to  which  was  forged,  the  Act  would 
afi'ord  no  protection  either  to  him  or  his  principals.  A  corre- 
spondent cashing  a  circular  note  on  a  forged  signature  is  not  pro- 
tected by  the  Act,  because  it  is  not  an  indorsation  in  the  sense  of 
the  Act  {Conflans  Quarry  Co,  v.  Parker,  3  L.  R  C.  P.  1).  Al- 
though  the  bank  remains  liable  where  payment  has  been  made 
on  a  forged  draft,  there  may  be  cases  in  which  its  liability  may  be 
discharged  by  the  negligence  of  the  holder  or  payee  (Young  v.  Gh'ote, 
4  Bing.  252 ;  Orr  and  Barber  v.  Union  Bank,  supra ;  Caledonian 
Insurarux  Company  v.  British  Linen  Company,  supra). 

The  obligation  on  the  granter  of  a  letter  of  ci*edit  to  repay  the 
amount  paid  for  it  is  however  not  absolute,  and  without  qualifica- 
tion. In  many  cases  he  cannot  be  required  to  repay  at  once,  e.g., 
where  he  has  put  his  foreign  correspondent  in  funds  to  meet  the 
drafts  which  it  is  expected  will  be  drawn  in  pursuance  of  the 
credit  After  the  lapse  of  a  reasonable  time,  varying  according 
to  the  distance  of  the  place  at  which  the  credit  is  to  be  operated 
on,  the  banker  will,  of  course,  have  to  repay,  because  he  cannot 
be  allowed  to  keep  money  which  he  only  received  for  a  special 
purpose.  Again,  there  are  circumstances  in  which  the  payee  can 
only  demand  repetition  on  giving  a  sufficient  indemnity.  It  has 
been  already  pointed  out  that  the  payee  or  the  obtainer  of  a  letter 
of  credit  is  not  bound  to  produce  the  letter  dishonoured  or  unpaid 
in  order  to  succeed  in  his  claim  for  repetition,  but  he  must  show 
what  has  become  of  the  letter,  and  also  that  there  is  no  possibility 
of  a  claim  under  it  being  made  at  any  time.  If  he  cannot  do  this 
he  must  give  an  indemnity  to  protect  the  banker  against  the  con- 
sequences of  a  valid  claim  being  made  upon  him.  This  is  well 
illustrated  by  the  case  The  Conflans  Stone  Quarry  Company  Limited 
V.  Parker  for  the  National  Bank  (3  L.  R  C.  R  1),  the  facts  of  which 
were  these  i — A  director  of  the  plaintiff's  company  paid  into  the 
National  Bank  £80,  and  in  return  received  eight  circular  notes  for 
£10  in  £ekvour  of  B,  the  company's  agent  at  Paris,  along  with 
a  "  letter  of  indication."    The  notes  and  letter  were  in  the  usual 
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form.  The  letter  of  indication  arrived  safely.  The  notes  were  lost 
or  stolen  in  the  course  of  transmission  to  B.,  and  were  never  in 
his  hands.  The  plaintiffs  claimed  repayment  of  the  £80  from  the 
National  Bank,  and  tendered  the  letter  of  indication.  The  judg- 
ment of  the  Court  was  delivered  by  Chief-Justice  Bovill,  who  said: 
'*  The  option  to  have  back  the  money  from  the  banker  cannot  be 
exercised  so  long  as  the  holder  of  the  circular  notes  retains  the 
power  of  procuring  cash  thereupon  from  the  banker's  correspondents, 
in  other  words,  that  the  circular  notes  must  in  all  ordinary  cases  be 
returned  to  the  banker,  and  that  he  cannot  be  called  upon  to 
return  the  amount  so  long  as  the  notes  are  outstanding,  so  that 
he  may  also  be  called  upon  to  pay  a  correspondent  who  has  cashed 
them.  In  this  respect  it  seems  impossible  that  the  secondary 
inferred  obligation  to  return  the  money,  if  the  circular  notes  be  not 
used,  can  be  lai^er  than  the  primary  express  obligation  that  the 
notes  shall  be  cashed  if  produced  to  one  of  the  indicated  corre- 
spondents. Was  there  then,  and  is  there  in  this  case,  a  possibility 
that  the  bank  may  be  called  on  to  pay  these  notes?  We  think  there 
was,  and  is ;  and  that  the  existence  of  such  liability  is  inconsistent 
with  an  obligation  to  return  the  money.  If  the  circular  notes  should 
turn  up,  and  get  into  B.'s  hands,  it  would  be  in  his  power,  if  he  were  a 
dishonest  man,  to  procure  them  to  be  cashed  by  any  of  the  indicated 
correspondents  of  the  bank,  who  would  thereupon  have  recourse 
against  the  bank.  The  possession  of  the  letter  of  indication  does 
not  preclude  this.  The  correspondent  who  cashes  a  circular  note 
ought  to,  and  commonly  does,  for  his  own  protection,  look  at  the 
letter  of  indication  for  the  purpose  of  identifying  the  holder  of  the 
circular  note ;  but  his  doing  so  is  not  made  a  condition  precedent" 
It  was  accordingly  held  that  there  was  no  obligation  on  the  bank 
to  refund  simplipiter,  and  the  plaintiffs  were  non-suited.  The 
difference  between  this  case  and  Orr  &  Barber  and  the  Caledonian 
Insurance  Company  is  that  in  the  two  latter  the  letter  of  credit 
had  been  given  up.  Payments  had  been  made  which  were  held 
to  be  bad,  but  there  was  no  possibility  that  the  banks  or  their 
correspondents  could  be  made  to  pay  over  again  on  the  letters  of 
credit.  There  was  thus  no  occasion  for  an  indemnity.  On  the 
other  hand,  there  may  be  cases  in  which  a  banker  would  be  bound 
to  refund  without  receiving  an  indemnity,  or  at  any  rate  without 
receiving  any  very  substantial  indemnity.  For  example,  where 
there  is  conclusive  and  unimpeachable  evidence  that  the  letters  of 
credit  have  not  been  used,  and  never  can  be  used,  e.g,,  from  their 
having  being  destroyed,  although  they  have  not  come  to  the  hands 
of  the  banker  or  his  correspondents. 

The  obligations  of  the  grahter  of  a  letter  of  credit  towards  the 
person  giving  credit  on  it  are  the  same  in  the  case  of  a  general 
and  of  a  special  letter.  In  either  case  the  granter  must  strictly 
fulfil  his  obligation,  and  reimburse  the  persons  who  have  advanced 
money  or  accepted  bills  upon  the  strength  of  the  letter.    Although 
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a  letter  of  credit  is  not  negotiable,  and  not  even  transferrable  where 
its  amount  has  not  been  paid  to  the  grantor,  a  contract  is  thereby 
constituted  to  the  benefit  of  which  all  persons  taking  and  paying 
bills  on  the  faith  of  it  are  entitled,  without  regard  to  the  equities 
between  the  granter  and  the  payee.     Thus,  if  after  a  letter  of  credit 
entitling  A.  B.  to  draw  on  a  bank  has  been  granted,  A.  B.  becomes 
indebted  to  the  bank,  he  could  not,  on  bringing  back  the  letter  of 
credit  to  the  bank,  claim  repayment  of  his  deposit,  but  if  he  has 
drawn  bills  under  the  letter  of  credit,  even  after  he  has  become 
indebted,  the  holders  or  indorsees  of  the  bills  will  be  entitled  to 
payment  from  the  bank.    They  must  of  course  show  that  they 
took  the  bills  in  reliance  on  the  letter  of  credit,  which  would  pro- 
bably be  presumed  in  the  case  of  a  special  letter,  and  in  the  case  of 
a  general  letter  would  be  most  clearly  shown  either  by  a  reference 
to  the  credit  on  the  face  of  the  bills,  or  by  the  indorsation  on  the 
letter  of  credit  of  the  amounts  for  which  the  bills  were  drawn. 
The  liability  of  the  bank  in  either  case  depends  on  the  same  con- 
siderationa     Where  a  special  letter  of  credit  is  granted  a  contract 
is  entered  into  between  the  bank  and  the  correspondent  who  is 
named,  and  it  would  be  vain  to  suggest  that  the  bank  could  plead 
compensation  on  a  debt  due  by  the  payee  against  the  correspond- 
ent, because  the  banker's  engagement  to  honour  the  payee's  draft 
is  made  directly  with  the  correspondent.     The  letter  of  credit  may 
be,  and  in  most  cases  is,  presented  by  the  payee  at  the  time  when 
lie  draws  the  bills,  but  the  letter  of  credit  may  be  transmitted 
through  the  post,  and  however  it  may  reach  the  correspondent, 
a  contract  is  at  once  made  between  the  bank  and  the  correspond- 
ent quite  independent  of  the  relations  of  the  payee  with  the 
bank.    A  general  letter,  or  a  letter  addressed  to  the  payee,  engag- 
ing to  honour  his  drafts  at  first  sight  appears  as  if  it  were  in  a 
somewhat  different  position,  and  as  if  the  payee  could  only  assign 
the  benefit  of  it  subject  to  any  claims  which  the  bank  may  have 
against  him.     In  reality,  however,  such  letters  fall  under  the  same 
rules  as  special  letters.    The  payee,  strictly  speaking,  does  not 
assign  a  general  letter  of  credit.    He  has  implied  authority  from 
the  granter  to  hand  it  to  any  one,  and  thereby  to  make  a  contract 
between  that  person  and  the  granter,  by  which  contract  the  granter 
becomes  bound  to  the  person  who  advances  money  or  takes  bills 
on  the  faith  of  it     There  is,  besides,  the  practical  consideration  that 
the  utility  of  such  letters  would  be  entirely  destroyed  if  persons 
acting  on  the  faith  of  them  could  not  be  certain  that  the  payee's 
drafts  would  be  honoured  by  the  granter  (in  re  Agra  and  Af aster- 
mar!  s  Bank  ex  parte  Asiatic  Banking  Corporation,  2  L  K.,  Ch.  Ap. 
391). 

The  person  who  obtains  a  letter  of  credit  is  bound  in  the  first 
place  to  put  the  granter  in  funds  to  meet  the  drafts  which  are  to 
be  made  upon  him,  and  secondly,  he  is  liable  to  the  correspondent 
or  other  person  who  advances  money  to  him  upon  the  faith  of  the 
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letter,  and  if  the  granter  of  the  letter  fails  to  accept  or  to  pay  the 
drafts  made  upon  hiro,  the  payee  of  the  bills  has  at  once  recourse 
aorainst  the  drawer,  whase  liability  is  that  of  an  ordinary  drawer 
of  a  bill  of  exchange.  In  some  cases  the  payee  of  the  letter  of 
credit  incurs  no  liability  to  the  foreign  correspondent  by  operating 
ou  it  (Beirs  Com.  i.  389),  but  this  is  so  probably  only  where  the 
payee  has  purchased  the  letter  from  the  banker,  and  the  letter  of 
credit,  though  expressed  as  a  credit,  is  in  substance  a  draft  upon 
the  correspondent  to  whom  it  is  addressed,  and  not  a  mere  request 
to  cash  drafts  by  the  payee  upon  the  granter,  nor  an  undertaking 
that  such  drafts  shall  be  duly  honoured  by  the  granter.  Letters 
of  credit  are  not  negotiable,  but  they  may  be  indorsed  for  value, 
and  the  indorsation  is  taken  as  authority  to  draw  upon  the  banker 
named  in  the  letter  of  credit.  The  indorsation  by  the  payee 
operates  as  an  irrevocable  mandate,  and  one,  moreover,  which  is 
not  cut  down  by  the  supervening  bankruptcy  of  the  payee.  When 
a  letter  of  credit  is  thus  indorsed,  the  person  who  takes  is  liable 
to  all  the  equities  which  could  be  pleaded  against  the  payee.  This 
is  a  different  case  from  that  of  in  re  Agra  and  Masterman^s  Bank 
already  cited,  where  a  person  cashing  a  draft  drawn  in  pursuance 
of  a  letter  of  credit  was  held  not  to  be  affected  by  claims  of  com- 
pensation which  could  have  been  pleaded  by  the  granter  against 
the  grantee  of  the  letter.  Here  the  payee  assigns  the  right  of 
receiving  money  payable  to  him,  and  as  letters  of  credit  are  not 
negotiable,  the  assignee  takes  it,  subject  to  all  exceptions.  After, 
however,  it  has  been  assigned  the  assignee  is  not  liable  to  have  his 
right  cut  down  by  the  bankruptcy  of  the  assigner,  for  the  indorsa- 
tion prior  to  the  bankruptcy  has  conveyed  to  the  assignee  whatever 
right  the  payee  of  the  letter  had  {Struthers  v.  Commercial  Bank, 
4  D.  460), 

The  holder  of  a  letter  of  credit  is  not  obliged  to  make  use  of  it» 
and  in  the  event  of  his  not  requiring  to  make  the  drafts  specified 
or  authorized  by  the  letter  of  credit,  and  on  giving  reasonable 
notice  of  his  electing  not  to  use  it,  he  is  entitled  to  require  repay- 
ment of  the  amount  of  the  letter  of  credit,  if  he  have  paid  money 
into  his  bankers  for  it,  subject  to  the  conditions  already  noticed, 
as  to  the  production  of  the  letter  of  credit  {Conjlans  Quarry  Co,  v. 
Parhr,  3  L.  R  C.  P.  1). 

The  correspondent  to  whom  a  special  letter  of  credit  is  addressed 
is  bound  to  cash  the  drafts  made  thereupon,  if  he  have  arranged 
with  his  principal  that  credits  may  be  opened  with  him.  If  he 
fails  to  do  so,  and  his  principal  is  condemned  in  damages,  he  will 
be  obliged  to  relieve  his  principal,  on  the  same  principle  by  which 
a  drawee  who  has  wrongfully  refused  to  accept  is  bound  to  relieve 
a  drawer  of  damages  he  may  have  had  to  pay  to  a  payee  in 
consequence  of  the  non-payment  It  is  more  difficult  to  say 
whether  a  correspondent  could  be  sued  by  the  payee  of  a  letter  of 
credit  for  payment.     The  law  of  England  would  refuse  such  a 
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claiin  {Orr  &  Barber  v.  Union  Bank,  1  M*Q.  513),  but  in  the  same 
case  the  Judges  of  the  Court  of  Session  expressed  their  opinion 
that  a  correspondent  in  Scotland  could  certainly  be  sued,  on  the 
ground  that  the  money  to  meet  the  payee's  drafts  had  been  trans- 
mitted to  him,  and  that  he  must  be  taken  as  holding  it  for  the  use 
of  the  payee.  He  would,  however,  not  be  liable  to  the  payee  if 
there  were  no  funds  of  the  granter  in  his  possession,  unless  he  had 
engaged  to  the  payee  to  cash  his  drafts  under  the  letter  of  credit. 
The  correspondent  is  entitled  to  look  to  the  granter  for  reimburse- 
ment of  his  advances,  and  acceptance  and  payment  of  the  drafts 
which  he  has  cashed  in  pursuance  of  the  letter  of  credit,  but  he 
may  deprive  himself  of  this  right  by  failing  to  observe  the  terms 
in  which  the  credit  is  to  be  given.  If  he  treat  a  document  credit 
as  if  it  were  an  open  credit,  and  cash  drafts  without  requiring  the 
bills  of  lading  to  be  indorsed  to  him,  he  has  exceeded  his  mandate, 
and  has  no  claim  for  reimbursement  On  the  other  hand,  he  is  not 
bound  to  inquire  whether  there  are  any  other  conditions  than  those 
set  forth  in  the  letter  of  credit.  Thus  where  a  foreign  banker 
cashes  drafts  on  a  marginal  credit,  it  is  not  relevant  to  allege 
that  he  ought  to  have  inquired  whether  it  is  not  really  a  docu- 
ment credit,  though  expressed  without  any  qualification.  But 
if  the  banker  know  that  the  letter  of  credit  is  really  a  document 
credit,  though  not  so  expressed,  he  is  bound  to  act  on  that 
knowledge,  and  he  cannot  disregard  it  except  at  his  peril  (Maitland 
V.  Chartered  Mercantile  Bank  of  India,  London,  and  China,  2  Hem.  & 
Mill,  440).  Letters  of  credit  require  to  be  stamped,  with  the  exception 
of  such  as  pass  between  bankers  directing  the  payment  of  any  sum 
of  money,  the  same  not  being  payable  to  bearer  or  to  order,  and  such 
letter  not  being  sent  or  delivered  to  the  pei'son  to  whom  payment 
is  to  be  made  or  to  any  person  on  his  behalf,  and  letters  of  credit 
authorizing  drafts  to  be  drawn  out  of  the  United  Kingdom  payable 
in  the  United  Kingdom.  General,  no  less  than  special,  letters  of 
credit  require  to  te  stamped  ( Waterston  v.  Edinburgh  &  Olasgow 
Bank,  20  D.  642). 

Considering  the  great  use  which  is  made  of  letters  of  credit,  it  is 
somewhat  surprising  to  iind  that  so  few  cases  have  occurred  for 
judicial  determination,  and  the  majority  of  these  within  recent 
years.  The  relations  of  the  different  parties  to  them  seem  to  be 
settled  in  conformity  with  the  understanding  of  mei'chants,  no  less 
than  in  accordance  with  legal  principle,  and  so  far  as  can  be 
ascertained,  forgeries  and  frauds  in  relation  to  letters  of  credit 
are  by  no  means  so  common  as  of  other  documents  used  in 
business.  W.  D.  T. 
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THE  TKIAL  OF  CAPTAIN  GREEN. 

The  trial  of  Captain  Green  and  his  unfortunate  shipmates,  early  in 
the  last  century,  for  the  crimes  of  piracy,  robbery,  and  murder,  has 
been  made  use  of  as  an  illustration  of  the  unhappy  relations  which 
existed  between  England  and  Scotland  at  the  time  of  the  Union. 
By  Mr.  Hill  Burton  it  is  described  as  a  tragedy  •*  which  told  the 
statesmen  of  both  nations,  in  the  deepest  tones,  how  necessary  it 
was  to  accomplish  a  settlement  of  the  national  disputes,"  while  the 
accused  are  described  as  having  been  sacrificed  to  national  hostility, 
the  "victims  of  war  rather  than  of  justice." 

Whatever  may  be  our  opinion  as  to  the  innocence  or  guilt  of 
these  men,  and  the  motive  which  swayed  the  tribunal  before  which 
they  were  tried,  there  can  certainly  be  no  doubt  that  an  act  of 
national  jealousy  had  indirectly  to  do  with  their  fate,  by  leading, 
at  the  first,  to  their  arrest  and  detention.  According  to  the  "  true 
and  impartial  account  given  in  the  preface  to  the  *  Tryal  of  Captain 
Thomas  Green  and  his  crew,'  published  by  authority  at  Edinburo^h 
in  1705,"  the  circumstances  were  these: — A  ship  called  the 
"  Annandale,"  belonging  to  the  Scotch  Company  trading  to  Africa 
and  the  Indies,  had  been  seized  off  the  coast  of  England  at  the  in- 
stance of  the  East  India  Company.  While  smarting  under  this 
injury  and  insult,  the  Scotich  Company  found  a  vessel,  the  "  Wor- 
cester," belonging  to  their  English  rival,  lying  in  Leith  Koads,  and, 
by  way  of  reprisal,  seized  her  and  her  cargo,  raising  at  the  same 
time  some  sort  of  process  of  declarators  before  the  Court  of  Ad- 
miralty. It  was  while  the  arrested  ship  was  thus  lying  in  Burnt- 
island harbour  that  rumours  got  abroad  concerning  the  antecedents 
of  the  captain  and  his  crew,  which  led,  after  inquiry,  to  their  trial. 
Suspicion  seems  at  first  to  have  been  excited  by  a  somewhat  trifling 
incident.  A  gunner  on  board  the  "  Worcester,"  ignorant  of  Ad- 
miralty law,  and  of  the  claims  of  the  contending  companies,  became 
anxious  te  know  the  precise  ground  of  the  detention,  and  whether 
or  not  there  was  a  design  upon  the  lives  of  himself  and  comrades. 
The  importance  attached  to  this  may  sei-ve  to  show  how  easily 
evidences  of  a  guilty  conscience  can  be  discovered,  when  the  guilty 
conscience  has  once  been  assumed  to  exist.  But,  according  to  the 
preface,  other  grounds  for  an  inquiry  were  soon  manifested 

The  various  members  of  the  crew  were  (perhaps  from  the  mere 
fact  that  they  were  English)  objects  of  suspicion  and  dislike. 
Their  actions  were  watched,  and  great  importance  attached  to  any 
thing  they  might  say  relating  to  their  former  doings.  Drink  was 
permitted  on  l)oard  the  arrested  vessel,  and  under  its  influence 
things  were  said  which  gave  rise  to  a  suspicion  that  the  past 
career  of  the  men  of  the  "  Worcester  "  had  been  characterized  by 
deeds  of  violence;    one  or  two  alleged  attempts  to  escape  by 
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members  of  the  crew  served  to  increase  the  suspicion,  and  at  last 
the  alleged  confession  of  one  of  them,  a  negro  named  Ferdinando, 
attracted  the  attention  of  the  Scotch  Privy  Council,  who  ordered 
a  trial  before  the  Court  of  Admiralty.  We  propose  to  give  our 
readers  some  account  of  this  trial,  taken  from  the  narrative  to 
which  reference  has  already  been  made.  It  is  interesting  as  a 
specimen  of  an  old  criminal  process  in  Scotland.  Seeing  dso  the 
manner  in  which  the  case  has  been  dealt  with  bv  Mr.  Hill  Burton 
and  others,  it  is  but  right  that  Scottish  lawyers  should  kno^  upon 
what  evidence  Green  and  his  friends  were  convicted,  and  whether 
they  were  indeed  martyrs,  as  has  been  alleged,  to  the  popular  fury 
against  the  English.  The  Scotch  Privy  CouncU  having  determined 
to  bring  Green  and  his  men  to  trial,  appointed,  in  the  first  place,  the 
Lord  Advocate,  the  two  Solicitors-Greneral  and  four  members  of  the 
Bar  to  assist  the  regular  Fiscal  of  the  Admiralty,  who  had  probably 
never  in  his  life  been  involved  in  so  serious  an  undertaking.  The 
Bench,  moreover,  was  in  need  of  assistance,  and,  upon  the  petition 
of  the  Judge-Admiral,  a  number  of  assessors  were  appointed  to  act 
with  him  upon  this  important  occasion.  The  pursuer  was  re- 
presented by  seven  Advocates — **  procurators  in  defence"  So  far 
as  the  number  and  eminence  of  the  Bench  and  Bar  could  secure  a 
just  trial  there  was  every  prospect  of  obtaining  ona 

The  trial  commenced  upon  the  5th  of  March  1705,  when  the 
indictments  were  submitted  These  are  curious  documents,  although 
doubtless  drawn  after  the  manner  of  the  time.  The  case  against 
the  prisoners  rested  almost  entirely  upon  the  vague  hints  of  some  of 
the  crew,  and  the  more  elaborate  confessions  of  others.  The  crimes 
charged  were  piracy,  robbery,  and  murder.  The  "  Worcester  "  was 
alleged  to  have,  while  off  the  coast  of  Malabar  in  the  spring  of 
1703,  attacked  a  vessel,  concerning  which  all  that  the  prosecutors 
could  aver  was  that  it  bore  a  red  flag,  and  that  its  crew  spoke 
English.  It  was  further  averred  that  the  crew  of  this  vessel  were 
murdered,  while  it  and  its  cargo  were  appropriated  by  the  prisoners. 
The  peculiarity  of  the  indictment  is  in  what  follows.  It  goes  on — 
"  Which  crime  being  a  wicked  piracy  committed  by  surprise  in  parts 
so  remote,  and  probably  with  all  the  caution  the  committers 
could  use  for  concealment  thereof,  and  for  preventing  discoveries, 
comes  now  to  be  discovered  in  the  several  parts  and  cii^cumstances 
of  the  action,  and  by  such  as  was  present  thereat ;  which,  being  all 
conjoyned,  does  make  up  and  inferr  the  foresaid  crime  objected, 
and  are  as  foUowa"  This  is  not  very  intelligible,  but  what  does 
follow  is  a  mere  digest  of  the  evidence,  of  a  circumstantial  char- 
acter, to  be  submitted  for  the  Crown,  and  consisting  mainly  of  the 
hints  and  admissions  made  by  members  of  the  crew  since  their 
arrival  in  Scotland,  and  which  were  supposed  to  throw  light  upon 
the  nature  of  the  act  said  to  have  been  committed  by  them. 

The  following  extraordinary  passage  occurs  towaids  the  end  of 
the  indictment: — "By  all  which,  they  (i.g.  the  facts,  suspicions. 
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nimouTs,  &c.)>  ^eing  jojned  and  connected  together  (as  a  dis- 
covery of  such  a  wickedness  practised  in  such  remote  parts,  and  so 
industriously  and  obstinately  endeavoured  to  be  concealed,  deserves 
to  be)  the  sanien  in  all  the  points  and  circumstances  thereof,  at 
least  such  and  so  many  of  them  as  are  relevant,  and  are  offered  to 
be  proven  by  a  cumulative  probation,  do  plainly  amount  to  such 
a  plenary  evidence  as  may  fully  convince  all  impartial  men." 

Upon  the  first  day  of  the  trial  there  was  merely  a  little  pre- 
liminary fencing ;  an  objection  to  the  jurisdiction  of  the  Court  was 
repelled,  and  permission  granted  to  the  Crown  to  adjourn  the  diet 
Upon  the  7th  of  March,  when  the  Court  again  met,  a  motion  to 
have  one  of  the  prisoners  tried  first,  in  order  that  he  might,  if 
assoilzied,  be  brought  forward  as  a  witness  on  behalf  of  the  others, 
led  to  an  order  for  written  informations  and  a  further  adjournment 
until  the  13th.  The  most  interesting  point  discussed  in  these  in- 
formations relates  to  the  presumptions  upon  which  the  case  for  the 
Crown  mainly  rested.  The  argument,  however,  is  one  which  fell 
rather  to  be  addressed  to  the  jury.  Of  course  the  vagueness  of  the 
charge  as  regarded  time,  place,  and  manner  of  committing  the 
crime,  afforded  matter  for  the  assaults  of  the  prisoners'  counsel 
But  upon  the  13th,  the  Court,  when  it  again  met,  refused  to  separate 
the  trials,  and  having  found  the  libel  relevant,  ordained  the  cause 
to  be  proceeded  with  upon  the  following  day. 

The  first  witness  called  for  the  Crown  was  a  negro  employed  on 
board  the  "  Worcester  "  as  cook's  mate,  and  known  as  Antonio  Fer- 
dinando.  His  appearance  gave  rise  to  several  objections  on  the 
part  of  the  seven  gentlemen  of  the  long  robe  looking  After  the 
interest  of  the  prisoners.  It  was  urged  that  he  was  not  worth  ten 
pounds  Scots,  and  did  not  therefore  come  up  to  the  standard  of 
respectability  then  thought  necessary  for  a  witness,  and  also  that 
he  was  no  Christian.  But  these  objections  were  overruled;  his 
poverty  was  not  to  be  a  bar  in  a  trial  of  a  crime  of  this  natui-e 
against  the  law  of  nations ;  and  as  to  his  creed,  his  very  name  went 
to  prove  his  Christianity.  "  Likeas  its  known  that  sucli  names  are 
only  given  to  Christians."  Besides,  the  knowledge  of  God  and  the 
**  conscience  of  our  state  "  which  he  professed  were  sufiBcient.  So 
Antonio  Ferdinando  passed  into  the  witness-box.  He  was  the  sole 
witness  who  could  speak  directly  to  the  alleged  act  of  piracy.  He 
deponed,  inter  alia,  **  that  having  come  on  board  the  sloop  belonging 
to  Captain  Green's  ship  the  *  Worcester,'  upon  the  coast  of  Malabar, 
he  did  see  an  engagement  betwixt  the  said  sloop,  the  ship  the 
•Worcester,' and  another  ship  sailed  by  white  men  speaking  English, 
and  the  said  ship  did  bear  English  colours.  And  being  interrogat 
by  the  pannels  what  were  the  coUours  the  said  ship  did  bear,  depones 
that  they  were  of  white,  red,  and  black,  like  to  those  that  the  said 
Captain  Green's  ship  did  bear;  and  that  first  the  said  Captain 
Green,  the  merchant,  and  Mr.  Loveday  went  aboard  the  said 
stranger's  ship,  and  stayed  for  about  the  space  of  a  glass,  and  then  re- 
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tamed  aboard  the  'Worcester/  and  there  did  man  the  sloop  of  the  said 
ship  the  'Worcester' with  about  twenty  men,  whereof  were  Captain 
Green  liimself,  Mr.  Loveday,  and  the  supercargo,  the  carpenter,  and 
gunner,  and  that  the  gunner's  name  was  James  Simpson,  whom  the 
deponent  knows  and  points  to  at  the  bar ;  and  that  there  were  four 
guns  and  two  patteraroes  aboard  the  said  sloop;  and  thereafter 
Captain  Madder  ^  came  aboard  the  sloop,  and  that  they  did  engage 
the  said  other  ship  for  the  first  and  secoud  days,  and  upon  the  third 
day  the  said  ship  was  boarded  by  those  in  the  sloop,  who,  when 
they  came  aboard,  did  take  up  those  of  the  crew  of  the  said  ship 
from  under  deck,  killed  them  with  hatchetts,  and  threw  them  over- 
board. .  .  .  And  the  deponent  believes  that  the  men  who  were 
killed  and  thrown  overboard  as  said  is,  were  about  ten  in  number, 
.  .  .  that  the  said  ship  which  was  taken  was  sailed  by  some  of  the 
crew  of  the  *  Worcester,*  and  carried  to  Callicoiloan,  and  there  sold." 
He  then  went  on  to  tell  how  he  had  been  wounded  in  the  encoun- 
ter, and  how  Captain  Madder  had  threatened  to  kill  him  if  he 
should  ever  teU  of  what  had  taken  place.  Here  then  we  have  a 
somewhat  minute  account  by  a  person  who  alleged  that  he  was 
present  at,  and  took  part  in,  an  unprovoked  attack  by  Green 
and  his  men  upon  a  vessel  presumably  English,  of  the  murder  of 
its  crew,  and  seizure  of  the  ship  by  the  assailants.  It  is  however 
the  evidence  of  but  one  witness.  By  what  then  was  it  supported  ? 
In  the  first  place,  by  the  evidence  of  May,  the  surgeon  on  board  the 
"  Worcester,"  a  witness  less  objectionable  than  the  poor  negro  slave, 
who  might  have  been  actuated  by  dislike  to  his  master  in  telling 
the  story  which  he  did.  Kejecting  the  hearsay  with  which  the 
doctor's  deposition  abounds,  he  speaks  to  the  following  facts  of  his 
own  knowledge : — When  the  "  Worcester "  was  off  the  coast  of 
Malabar,  he  was  set  ashore,  and  appears  to  have  travelled  some  way 
inland,  and  when  there  heard  the  firing  of  guns  at  sea,  and  having 
been  told  by  persons  whom  he  met  that  the  "  Worcester "  was 
engaged  in  an  encounter  with  another  ship,  he  went  to  the  coast, 
where  he  saw  the  "  Worcester"  with  another  vessel  riding  at  her 
stem.  Afterwards,  upon  going  on  board,  he  found  the  deck  loaded 
with  cargo  in  such  a  manner  as  to  make  him  put  a  question  to 
Madder  the  mate,  when  he  was  cursed,  and  told  to  go  about  his 
business.  He  found  Ferdinando  to  be  wounded  in  the  arm  by  a  gun- 
shot. Others  of  the  crew  were  also  wounded,  but  inquiries  made 
regarding  the  cause  of  these  wounds  were  met  with  the  order  to 
ask  no  questions.  There  was,  further,  the  evidence  of  another 
negro,  Francisco,  whom  the  prisoners'  counsel  in  vain  attempted  to 
keep  out  of  the  witness-box.  According  to  this  man's  story,  he 
was  chained  to  the  floor  of  the  forecastle  while  the  "  Worcester  " 
was  off  the  coast  of  Malabar,  and  although  he  saw  nothing  of  an 
encounter,  he  heard  the  sound  of  guns — afterwards  saw  goods 
brought  on  board,  and  found  Ferdinando  wounded.  He  also  appears 
^  The  mate  tried  and  execated  along  with  Captain  Green. 
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to  have  heard  from  Ferdinando  at  the  time  a  story  similar  to  that 
related  by  him  at  the  trial. 

This  was  all  the  direct  evidence  adduced  as  to  the  act  of  piracy. 

Tt  is  impossible  to  say  that,  assuming  the  credibOity  of  the  witnesses, 

the  story  of  Ferdinando  was  not  corroborated.    The  doctor  heard  the 

firing  of  guns,  saw  the  other  ship,  found  an  ailditional  and  udcx- 

plained  cargo  on  board,  and  evidences  of  a  strife  having  taken  place. 

Francisco  also  speaks  to  the  guns,  the  new  cargo,  and  the  wounds. 

liefore  proceeding  to  the  next  batch  of  witnesses  it  is  necessary  to 

offer  an  explanation.     Prior  to  the  arrival  of  the  "  Worcester"  in 

I/3ith  Roads,  there  had  been  anxiety  felt  regarding  the  fate  of  two 

Scotch  ships,  one  of  which  was  commanded  by  a  certain  Captain 

Drummoud.      One  of  the  crew  of  the  "Worcester"  had  been 

sounded  on  the  subject,  and  was  alleged  to  have  hinted  that  he 

knew  something  of  Captain  Drummoud's  fate,  and  that  those  who 

had  sailed  with  him  would  be  seen  no  more,  and  these  hints  seem  to 

have  gone  a  long  way  in  leading  to  the  arrest  of  himself  and  his 

comrades.    To  have  committed  piracy  was  a  bad  thing,  but  to  have 

made  Scotchmen  their  victims  was  unpardonable.     It  is  quite 

obvious  from  the  excitement  caused  by  the  trial  and  execution  of 

Oreen  and  his  men,  that  the  people  of  Scotland  imagined  that  they 

were  avenging  the  blood  of  their  innocent  countrymen.     But, 

strictly  speaking,  the  prisoners  were  not  tried  upon  the  charge  of 

murdering  Ca[>taiu  Drummond.    The  ship  which  they  were  alleged 

to  have  attacked  was  said  in  the  indictment  to  carry  a  certain  flag, 

and  to  have  an  English-speaking  crew.    That  was  alL    It  is  only 

fair  to  keep  this  in  mind,  although  it  may  be  true  that,  as  Mr. 

Hill  Burton  says,  *'  if  it  had  not  been  for  the  prepossession  that 

Drummoud  and  his  crew  had  met  a  foul  fate,  the  evidence  against 

Oreen  would  have  failed  to  prove  that  he  had  committed  piracy  at 

all."    We  are  afraid  that  a  most  improper  use  was  made  of  this 

prepossession.     The  charge  not  being  one  of  having  attacked  Cap* 

tain  Drummond,  all  reference  to  him  in  the  indictment  was  out  of 

place.    As  it  stands,  it  amounts  to  this : — Tou  attacked  a  ship  and 

murdered  its  crew,  which  ship  and  crew  were  probably  those  of 

Captain  Drummond.    That  such  a  chaise  could  not  fail  to  have  a 

prejudicial  effect  upon  the  minds  of  the  jury  must  be  undoubted, 

and  that  such  a  chai^ge  was  ever  made,  indicates  a  blunder,  and 

perhaps  worse  than  a  blunder,  on  the  part  of  the  prosecution. 

The  witnesses  now  called  were  to  speak  to  the  hints  thrown  out 
about  Captcdn  Drummond.  Their  evidence  is  twaddle  and  gossip. 
There  was  a  certain  James  Wilkie,  a  tailor  in  Edinburgh,  who  went 
over  to  Burntisland  to  interview  one  of  the  prisoners  named  George 
Haines.  Wilkie  had  a  brother  belonging  to  Drummond's  crew, 
hence  his  interest  in  the  matter.  Haines,  when  sober,  seems  to 
have  answered  in  the  spirit  of  Cain,  **What  have  I  to  do  with 
Captain  Drummond  ? "  but  **  after  that  they  had  taken  some  cups 
about,  and  that  the  deponent  thought  Haines  in  a  better  mood,"  he 
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set  to  work  again  with  more  success,  for  although  Haines  denied 
that  he  had  ever  seen  Drummond,  he  spoke  of  a  rumour  to  the 
effect  "that  one  Captain  Drummond,  commanding  a  Scots  ship, 
was  turned  Pirat,  and  that,  thereupon,  they  manned  their  sloop  and 
made  themselves  ready  in  case  they  should  have  been  attacquM." 
That  they,  on  the  contrary,  attacked  and  destroyed  Drummond  was, 
we  presume,  left  to  be  inferred.     Haines  had  become  a  captive  to 
the  charms  of  a  certain  Anne  Seton,  "  indweller  in  Burntisland," 
and  this  young  lady  having  had  the  privilege  of  listening  to  him  in 
his  unguarded  moments,  was  also  called  to  give  evidence.     "  It  was 
objected  against  Ann  Seton  that  she  could  not  be  a  witness, 
because  a  woman.    To  which  it  was  answered  that  in  crimes  where 
tlie  probation  proceeds  not  upon  testes  requisiti,  but  such  as  Provi- 
dence offers,  even  women  are  admitted.     But  it  is  the  general 
opinion  and  practice  over  all,  that  in  crimes  attrocious,  occult,  or 
excepted,  a  woman  is  never  refused."   She,  as  well  as  other  witnesses, 
spoke  to  admissions  made  by  him  concerning  the  sins  and  wicked- 
ness committed  on  board  the  "  Worcester "  but  to  nothing  more 
definite.     Of  what  value  were  such  confessions,  made  when  either 
Haines  had  "  drunk  pretty  warmly  "  or  was  "  in  a  melancholy  fit "  ? 
Nor  can  we  attach  much  weight  to  his  admission  to  Seton  that 
^  he  knew  more  of  Captain  Drummond  than  what  he  would  express 
at  that  time,"  or  that  "  when  the  ship  was  seized  in  Leith  Eoads,  he 
had  aboard  with  him  that  which  he  would  not  have  had  to  fall  iu 
the  seizers'  hands  for  twice  the  value  of  the  ship,  but  that  he  threw 
the  same  overboard."    Were  men  to  be  condemned  for  such  ravings 
as  these,  which  any  foolish  fellow  who  wished  to  increase  his  own 
importance  might  give  vent  to  ?    In  the  next  place,  there  were 
brought  forward  two  witnesses  who  spoke  to  an  examination  made 
by  them  of  the  cargo  of  the  "  Worcester  "  upon  her  arrival  in  the 
Leith  Boads.     They  were  two  Leith  skippers,  and  concurred  in 
stating  that  they  had  found  on  board  a  number  of  goods  without 
mark  or  number,  and  that  the  absence  of  such  marks  was  unusual, 
f he  only  remaining  item  of  evidence  brought  forward  related  to 
the  possession  by  Madder,  the  mate,  of  a  seid,  averred  to  be  that  of 
the  Scotch  African  Company.    Of  course,  this  was  intended  to  point 
to  the  conclusion  that  Captain  Drummond,  or  some  other  country- 
man, had  fallen  a  victim  to  the  "  Worcester." 

This  is  a  short  statement  of  the  material,  and  some  of  the  imma- 
terial, facts  brought  out  at  this  somewhat  famous  trial.  It  is  right  to 
add  that  some  importance  was  attached  by  the  prosecution  to  the  fact 
that  the  pursuers  had  been  instructed  to  use  a  cipher  in  their 
<^iTespondence  with  their  employers.  There  would  appear  to  have 
teen  no  witnesses  for  the  prisoners.  After  the  evidence  had  closed, 
the  jury,  or  gentlemen  of  the  inquest  as  they  were  called,  who  had 
apparently  been  puzzling  themselves  over  the  indictment,  asked 
from  the  Bench  an  explanation  of  the  expression  being  "  proven  by 
clear  and  plain  evidence."    The  following  is  the  report  of  the 
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reply: — "  That  tho'  there  were  not  a  direct  probation  of  the  crimes 
libelled  per  idoneos  testes  vel  instrucia  apertissimis  documentis,  yet  if 
the  crimes  did  appear  by  the  qualifications  and  circumstances  as 
they  were  libelled,  to  be  made  out  per  indicia  ad  probcUionem, 
indubitata  et  luce  clariora,  albeit  every  circumstance  and  qualifica- 
tion were  not  proven  by  two  direct  witnesses,  the  same  should  be 
held  for  a  clear  and  plain  evidence,"  which  explanation  no  doubt 
satisfied  the  jury.  They  were  then  addressed  by  Sir  David 
Dalrymple,  son  of  Lord  Stair,  and  one  of  her  Majesty's  solicitors. 

The  following  may  serve  as  a  specimen  of  this  learned  gentle* 
man's  eloquence.  Speaking  of  pirates  in  general,  he  says: — "  They 
are  worse  than  ravenous  beasts,  in  as  far  as  their  fatal  reason  gives 
them  a  greater  faculty  and  skill  to  do  evil,  and  whereas  such 
creatures  follow  the  bent  of  their  natures,  and  that  promiscuously, 
pirates  extinguish  humanity  in  themselves,  and  prey  upon  men 
only,  especially  upon  traders  who  are  the  most  innocent.  The 
crime  of  piracy  is  complex,  and  is  made  up  of  oppression,  robbery, 
and  murder,  committed  in  places  far  remote  and  solitary.  And 
indeed  if  God  had  not  in  a  most  wonderful  way  brought  the  crimes 
whereof  these  pannels  stand  accused  to  light,  they  might  have 
escaped  unpunished  in  this  world  to  their  own  eternal  destruction, 
and  to  the  great  loss  of  such  who  may  be  amended,  or  prevented  hy 
the  example  of  their  punishment."  How  loosely  a  trial  was  con- 
ducted in  those  days  may  be  gathered  from  the  fact  that  in 
commenting  upon  the  evidence  of  Ferdinando,  Dalrymple  assured 
the  jury  that  this  witness  uniformly  had  given  the  same  account  at 
the  many  examinations  which  he  had  undergone  previous  to  the 
trial  The  record  to  which  we  are  indebted  for  the  present  account 
relates  that ''  the  advocates  for  the  pannels  did  also,  on  their  part, 
speech  the  assize  by  resuming  the  defences  for  the  pannels,  and  for 
taking  of  the  weight  of  the  probation  led  against  them,  and  by 
alledging  what  could  be  further  said  for  their  exculpation  and 
defence.  But  these  speeches  having  been  made  extempore  and  vivd 
voce,  albeit  the  advocates  for  the  pannels  were  desired  at  the  print- 
ing of  this  process  to  give  in  to  be  printed  a  full  copy  of  what 
they  had  said  in  defence  to  the  assize,  yet  they  declined  to  do  the 
same."  We  may  imagine  that  they  would  discourse  at  great  length 
upon  the  improbability  of  the  whole  story,  and  the  utter  insuflS- 
ciency  of  the  evidence  brought  in  its  support  The  jury  were 
ordered  to  return  their  verdict  upon  the  16th  of  March.  That 
verdict  was  as  follows: — "  They  by  plurality  of  votes  find  that  there 
is  one  clear  witness  as  to  the  piracy,  robberj',  and  murder  libelled, 
and  that  thei^e  are  accumulative  and  concurring  presumptions 
proven  for  the  piracy  and  robbery  so  libelled."  They  also  found 
that  one  of  the  crew  had  been  ashore  at  the  time  of  the  attack. 

The  result  of  this  verdict  was  to  sentence  to  death  fourteen  of 
the  prisoners.  The  sentence  was  pronounced  upon  the  21st  of 
March.     They  were  to  be  hanged  in  small  companies  upon  the 
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shore  of  Leith,  the  executious  to  take  place  upon  three  successive 
Wednesdays  in  the  following  month  of  Apiil 

Along  with  the  record  of  the  trial  there  are  given  confessions 
said  to  have  beeit  made  by  some  of  the  condemned  men.  If  these 
confessions  are  to  be  accepted  as  true,  they  established  the  act  of 
piracy  beyond  a  doubt  It  is  somewhat  singular,  however,  that 
Haines  and  another  of  the  crew,  Binchley,  each  gave  forth  two  con- 
fessions. In  both  cases  the  first  makes  no  reference  to  Captain 
Dmmmond,  but  the  second,  by  way  of  addition  to  what  had  been 
already  said,  states  that  the  ship  which  they  had  attacked  was 
understood  to  be  that  of  the  Scotch  Captain.  Could  these  men 
have  imagined  that  by  giving  countenance  to  the  popular  rumours 
they  ran  a  better  chance  of  saving  themselves  at  the  expense  of 
their  more  reticent  companions  ?  Green  and  Madder  appear  to  have 
died  stoutly  maintaining  their  innocence.  Amongst  the  pamphlets 
and  broadsheets  of  the  day  we  find  what  professes  to  be  their  dying 
confessions.  That  of  Captain  Green  is  a  somewhat  elaborate 
document  referring  to  the  evidence,  and  expressing  confidence  that 

he  innocence  of  himself  and  crew  would  erelong  be  established. 
Madder's  takes  the  form  of  a  most  solemn  and  elaborate  oath. 
There  is  a  wretched  squib  in  verse,  entitled  Captain  Greens  last 
conference  %oith  Captain  Madder,  his  first  mate,  in  the  Tolhooth  of 
Edinburgh^  which  sufficiently  illustrates  the  national  prejudice  to 
which  this  most  unfortunate  trial  gave  use.  In  the  squib  Madder 
Ib  represented  as  a  bold  ruffian,  who  glories  in  the  mischief  which 
he  has  done  to  Scotland,  and  finds  consolation  in  the  thought — 

**  Damme  if  I  repent  what  I  have  done, 
England  by  what  I  lose  has  vastly  won  : 
And  now  methinks  1  see  my  name  appear 
Splendid  and  great  in  the  English  Calendar, 
Written  in  shining  golden  letters  there. 
We've  ruined  Scotland,  and  it  justly  may 
Take  (as  we Ve  ta'en  its  trade)  our  lives  away  ; 
And  as  we  sometimes  shed  the  Scottish  blood, 
So  now  we  shed  our  own  for  England's  good, 
We're  Martyrs  for  our  country." 

Green  is  of  another  stamp.  Conscience  is  at  work,  and  a  terrible 
retribution  for  his  misdeeds  arises  before  him — 

"  I  ever  think  I  see  before  mine  eyes 
Poor  Drummond  dying — hear  his  dismal  cries. 
I  see  his  mangled  members — ript  ud  breast. 
His  eyeballs  posting  to  eternal  rest'* 


And 


**  All  Hell  surrounds,  plagues  me  so,  that  I 
For  Drummond's  death  a  thousand  deaths  must  die." 


Green,  Madder,  and  Simpson  the  gunner,  were  the  only  members 
of  the  crew  actually  executed.    Their  blood  seems  to  have  satiated 
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the  popular  craving  which  had  niauifested  itself  strongly.  The 
town  of  Edinburgh  was  for  the  time  thrown  into  a  state  very 
similar  to  that  which  afterwards  gave  rise  to  the  Porteous  Mob. 
Headers  who  wish  tor  details  are  referred  to  Chambers's  "  Domestic 
Annals,"  in  which  is  preserved  a  letter  written  from  Edinburgh,  and 
describing  the  scene  of  Green's  execution.  There  is  one  incident 
which  deserves  notice.  A  young  law  student  who  had  attended 
the  trial  was  so  strongly  convinced  of  the  innocence  of  the  prisoners, 
that  he  not  only  accompanied  Green  upon  the  scaffold,  but  followed 
his  remains  to  the  felon's  grave.  That  young  student  afterwards 
became  Duncan  Forbes  of  UuUoden,  Lord  President  of  the  Court  of 
Session.  Mr.  Burton  relates  the  story  of  a  revelation  made  by  a 
wandering  sailor  twenty  years  after  the  fate  of  Green  had  been 
sealed.  He  told  not  only  of  the  welfare  but  of  the  great  prosperity 
of  Drummond  and  his  crew,  who  had  not  returned  to  their  own 
country  simply  because  foreign  life  was  more  agreeable  to  them. 
This  story  is,  howeyer,  quite  unsupported  by  evidence. 

As  has  already  been  hinted,  we  cannot  but  think  that  some 
injustice  has  been  done  to  the  authorities  of  that  day  by  making 
the  fate  of  Drummond  a  test  of  the  guilt  or  innocence  of  Green  and 
his  men.  The  latter,  as  we  have  seen,  were  not  tried  upon  the 
charge  of  murdering  Drummond  and  taking  his  ship,  although 
the  way  in  which  the  indictment  was  framed  is  somewhat  mislead- 
ing. Nor,  in  order  to  bring  upon  them  the  extreme  penalty  of  the 
law,  was  it  necessary  to  prove  that  they  had  murdered  anybody. 
The  act  of  unlawfully  taking  a  ship  was  sufficient,  being  a  capital 
crime.  We  must  not  rashly  attribute  to  the  judges  and  jury  who 
tried  the  case  all  the  notions  and  prejudices  of  the  mob  who  may 
have  allowed  their  hatred  to  Englishmen  to  overcome  every  other 
feeling.  No  doubt  the  evidence  at  the  trial  was  meagre  com- 
pared with  that  which  a  modern  jury  would  expect  to  have  laid 
before  them.  But  what  were  the  facilities  in  those  days  for 
ascertaining  facts  which  happened  on  a  distant  coast?  A  commissiou 
to  Malabar  to  take  evidence  was  out  of  the  question.  We  fear  that 
these  prisoners  laboured  under  disadvantages  common  to  all  accused 
persons  at  that  time.  It  would  have  been  safer  and  wiser  had  the 
jury  returned  a  verdict  of  not  proven  ;  but  that  which  they  did  give 
was  not  in  the  circumstances  so  outrageous  as  some  have  repre- 
sented it  to  be. 


A  PEOCUEATOE-FISCAL— WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BE. 


in. 


Since  last  month  an  earlier  parliamentary  mention  of  a  Procurator- 
Fiscal  has  come  to  our  knowledge.  It  occurs  in  connection  with 
a  decree-arbitral  by  James  VI.  as  oversman  (dated  at  Holyrood, 
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April  22,  1583),  in  a  submission  as  to  the  rights  of  the  merchants 
aud  crafUmen  of  Edinburgh  in  the  election  of  the  Town  Council. 
This  decree  arbitral  was  in  order  to  its  ratification  entered  in  the 
Records  of  the  Scotch  Parliament  on  August  22,  1584,  and  the 
Fiscal  noticed  there  is  the  Fiscal  of  the  Magistrates  of  Edinburgh. 
"  Mr.  Johnne  Skene,  procurator  fiscall,"  is  one  of  several  persons 
named  as  Procurators  to  give  in  the  said  decree  for  registration  in 
the  Books  of  Council  and  Session.  The  Eecords  of  the  Scottish 
Parliament  further  disclose,  under  date  November  7,  1641,  that  an 
attempt  was  made  by  Sir  James  Galloway,  Secretary  and  Master 
of  Bequests  to  Charles  I.,  to  obtain  ratification  of  a  gi-ant  by  the 
King  in  his  favour  during  his  lifetime,  or  until  recalled  by  the 
King,  of  "  y*'  nomination  and  appointing  of  all  Commissary  Clerks 
and  Procurators  Fiscall."  This  grant  was  supported  by  **  y®  recom- 
mendation of  y*  haill  Commissaries  within  this  Kingdome,"  but 
the  decision  of  Parliament  upon  the  application  is  marked,  *'  Yis  is 
Injected."  Of  course  no  grounds  are  suggested  for  this  rejection,  but 
HO  other  attempt  has  ever  been  made  to  take  the  nomination  of  the 
Fiscal  out  of  the  hands  of  the  Judge  and  Magistrate  over  whose 
Fisk  he  presided.  One  wonders  at  its  being  supported  by  the  Com- 
missaries, the  secrets  of  whose  treasuries  would  have  been  scarcely 
sacred  after  any  such  appointments.  But  either  (1)  they  had  got 
or  arranged  for  a  consideration,  or  (2)  their  faith  in  their  kingly 
protector  was  so  unbounded  that  they  could  trust  him  with  every 
secret,  or  (3)  perhaps  it  was  rather  because  the  goose  which  had 
laid  all  the  golden  eggs  was  already  dying  that  they  allowed  the 
King  to  deal  with  the  matter.  In  1696,  and  again  in  1702,  1703, 
1705,  and  1706,  the  Hanoverian  dynasty,  at  their  own  hand,  pre- 
sented to  the  Scottish  Parliament,  without  objection,  commissions 
to  Secretaries  of  State,  which  all  contained  power  to  these  officers 
to  nominate  and  appoint  the  Sheriff-Clerks.  Thus  assumed  by  the 
Crown,  the  power  to  appoint  these  officers  has  been  retained  and 
exercised  by  the  Crown,  while  the  nominations  of  their  Fiscals  has 
always  remained  with  the  Sheriffs  as  with  the  other  inferior  Judges, 
and  the  Legislature  has  recognized  them  as  so  appointed,  e.g.  by 
the  important  Act  1701,  c.  6,  as  to  detention  only  upon  a  signed 
warrant  specifying  the  crime,  and  giving  every  subject,  except 
"colliers  or  salters,"  the  right  to  claim  bail  after  intimation  to 
"  his  Majesty's  Advocate  or  Procurator-Fiscal "  as  severally  repre- 
senting "  the  Committee  or  Commissioners  of  Justiciary,  or  other 
Judge  (or  Judicatory  or  Magistrate)  competent  for  cognition  of  the 
crime  or  ofi'ence  for  which  he  is  imprisoned." 

The  oldest  inferior  court  records  extant  are  believed  to  be  those 
of  the  Stewartry  of  Orkney  and  Zetland  in  1602.  These  are  pre- 
served and  accessible  in  the  Eegister  House,  but  only  in  manuscript. 
The  most  accessible  record  of  the  old  practice  of  such  Courts  is  to  be 
found  in  the  selection  from  the  Records  of  Renfrewshire,  which  has 
been  made  and  printed  and  published  by  Mr.  Hector,  the  Sheritl- 
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Clerk  of  that  county .^     In  these  printed  records  we  can  trace  tbe 
various  Procurator-Fiscals  in  that  county  at  work. 

In  the  seventeenth  century  prosecutions  were  generally  at  the 
instance  of  a  private  party  with  concourse  of  the  Fiscal.  But 
whether  as  consenter  or  by  himself  the  libels  never  make  the 
modern  and  magnificent  announcement  (the  Lord  Advocate  in  his 
indictments  modestly  pursues  in  His  or  Her  Majesty's  name)  that 
A.  B.  is  Procurator-Fiscal  of  Court,  and  pursues  for  the  public 
interest.  On  the  contrary,  mention  of  the  public  interest  never 
occurs,  and  one  modest  anonymous  Fiscal  sinks  himself  and  makes 
his  libel  run,  "  Unto  your  Lops  qumbly  means  and  complains  I 
Margaret  Purden  in  Langsyde  and  the  pror  fiscall  of  Court  for  its 
entrest."  A  meet  reward  followed,  for  on  December  13,  1687, 
"  Y«  Sheriff  unlaus  y®  defers  in  ane  himdredth  punds  Scots  "  to 
the  Fisk,  while  the  assythment  awarded  to  the  other  pursuer  was 
only  £10  Scots. 

Mr.  Hector,  in  order  to  show  the  comparative  value  of  such  an 
award,  remarks  that  that  "  fyne  to  the  Fiscal  would  have  then 
purchased  twenty  bolls  of  meal,  or  four  horses,  or  ten  cows.  And 
such  sums  were  frequently  imposed  in  smaller  cases,  and  failing 
payment  were  followed  by  imprisonment  in  "y«  Tolbooth  of 
Paisley."  Indeed,  up  to  the  abolition  of  the  hereditary  office  of 
Sheriff  of  the  County  in  1747,  a  fine  of  fifty  or  a  hundred  pounds 
Scots  was  imposed  in  very  trifling  cases  of  assault,  and  the 
sentences  of  the  Courts  of  hereditary  jurisdiction  generally  were 
looked  upon  at  the  time  as  unnecessarily  severe.  This  we  suspect 
was  according  to  the  point  of  view  of  the  censor.  The  Sheriffs 
(Deputes  as  well  as  Substitutes),  and  Bailies  and  their  Fiscals  and 
clerks,  in  those  days  had  all  to  live  by  their  calling,  and  most 
probably  entertained  views  different  from  those  expressed  by  Mr. 
Hector. 

The  carefully-prepared  prayer  and  as  carefully-considered  inter- 
locutor, in  this  case,  with  its  distinct  pecuniary  utterances,  contrast 
with  a  criminal  libel  in  1694  presented  to  the  Sheriff  of  Eenfrew 
by  Lieutenant  Lindsay,  "  and  y*  pror  fiscall  for  his  intrest,"  for 
sheltering  deserters  from  the  army — "  yet  y*  shaltered  and  receved 
y*  samen  M'fore  you  have  contravened  y*  sd  Proclamation  and 
ought  to  be  decerned  in  y«  sum  of  Ten  Pund  Sterling."  This  was 
all  the  pecuniary  penalty  asked,  and  as  any  payment  to  "  our  Fisk  " 
was  either  accidentally  omitted  or  considered  incompetent  as  ultra 
petita,  there  is  indorsed  on  the  libel  this  memorandum :  '*  Nothing 
paid  as  to  Judge  or  Clerk.     Extract  given  out  Eo :  Crawford  Judge." 

"  Our  Fisk,"  and  the  Fiscal  for  his  interest,  are,  as  a  general  rule, 
carefully  provided  for  in  all  the  libels  Me  have  noticed  in  Mr. 
Hector's  collection,  and  even  after  1725,  the  date  of  an  Act  of 
Parliament  to  be  immediately  noticed,  having  indirectly  a  very 

^  Mr.  Hecto/s  publishers  are  Messrs.  J.  k  J.  Cook,  3  Moss  Street,  Pnisley, 
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important  bearing  on  the  office  of  Fiscal,  he  is  present,  along  with 
the  private  parties  who  prosecute,  and  often,  though  not  so  regu- 
larly, there  is  a  conclusion  for  a  payment  to  **  our  Fisk." 

If  any  doubt  can  be  entertained  where  the  fines  in  the  Regality 
or  other  Courts  of  Renfrew  went,  it  is  removed  by  a  libel  in  1696 
at  the  instance  of  Lieutenant  John  Marshall,  in  Colonel  Cuning- 
ham's  Regiment  of  Dragoons,  and  James  Adam,  Procurator-Fiscal 
of  Court,  against  Robert  Kirlie,  the  jailer  of  Paisley,  for  allowing 
"ane  alledged  deserter"  to  escapa  In  that  libel,  after  and  in 
addition  to  the  pains  of  law,  there  is  the  unmistakable  conclusion, 
"  and  also  ought  and  should  be  decerned  to  make  payment  to  our 
Fisk  of  y*  sum  of  Three  Hundred  Punds  Scots  of  fyne  and  unlaw ;  *' 
and  the  Bailie-Depute  of  Regality  at  the  trial  ''decerns  the  de- 
fender as  is  lybelled  and  ordains  the  defr  to  remain  in  prison  till 
performance  yreof,  or  find  sufficient  security  to  that  effect." 

In  1711  there  is  found  a  libel  in  the  Sheriff  Court  of  Renfrew 
at  the  instance  of  Sir  John  Shaw  and  other  private  parties,  "  and 
the  pror  fischall  of  Court  for  his  interest,"  concluding  for  a  fine  of 
**  Ane  hundredth  pound  to  the  Pror  fischall  and  in  the  lyke  soume 
to  the  parties."  And  down  to  1742  Procurators-Fiscal  stated 
openly  that  they  prosecuted  for  their  own  interest,  that  is,  the 
interest  of  the  Fisk,  the  purse  of  the  Sheriff,  although  of  course  the 
ends  of  justice  were  also  attended  to  by  the  declaration  that  this 
was  "  in  terror  of  oyrs  to  committ  the  like  in  tyme  coming." 

Mr.  Hector  is  in  the  course  of  publishing  a  second  series  of 
selections  from  the  records  of  his  county,  and  from  tliese  we  are  in 
hopes  that  among  other  interesting  particulars  he  will  give  us  the 
means  of  approximating  to  the  time  at  which  the  Fiscals  came  to 
state  that  they  prosecuted  "  for  the  public  interest."  His  researches 
may  also  lead  to  the  discovery  of  the  reason  why  such  a  phrase 
was  adopted,  and  not  one  similar  to  the  instcmce  of  the  Lord  Advo- 
cate in  the  libels  his  Lordship  may  institute  and  pursue  in  the 
Justiciary  and  Sheriff  Courts. 


THE  POSITION  OF  THE  MASTERS  OF  PUBLIC  SCHOOLS 
UNDER  THE  EDUCATION  (SCOTLAND)  ACT,  1872. 

NO.  nL 

In  our  last  number,  when  referring  to  the  Mochrum  School  Board 
case,  we  alluded  to  the  fact  that  there  had  been  previously  litiga- 
tion going  on  between  the  parties,  in  which  Mr.  Macfarlane,  the 
schoolmaster,  had  been  successful,  and  it  may  be  convenient  here 
to  show  the  bearing  of  the  decision  then  given,  especially  upon  the 
53rd  section  of  the  Education  Act.  That  section  provides  that  the 
School  Board  shall  "  fix  the  school  fees  to  be  paid  for  attendance 
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at  each  school  under  their  management,  and  such  fees  shall  be  paid 
to  the  treasurer  of  the  Board,  and  a  separate  account  shall  be  kept 
of  the  amount  of  the  fees  derived  from  each  school ;  and  it  shall  be 
lawful  for  tlie  School  Board,  if  they  see  fit,  to  pay  to  the  teachers 
of  a  school  the  fees  derived  from  such  school,  and  to  divide  the 
same  among  them  as  the  School  Board  shall  determine."  The  dis- 
pute between  Mr.  Macfarlane  and  his  Board  (reported  of  date  27th 
May  1875,  12  S.  L.  E.  457)  arose  in  the  following  manner: — Prior 
to  the  passing  of  the  1872  Act,  the  salary  of  the  parochial  school- 
master, as  fixed  by  the  heritors  and  minister,  was  £50  per  annum, 
together  with  the  school  fees.  In  December  1873  the  then  newly- 
created  School  Board  passed  a  resolution  to  *'  fix  his  salary  at  £125 
per  annum/'  and  the  schoolmaster,  by  letter,  accepted  this  amount 
A  correspondence  then  ensued  between  the  parties,  the  Board 
desiring  the  teacher  to  furnish  them  with  a  list  of  scholars  and  the 
fees  due  from  each,  while  he,  in  reply,  merely  expressed  his  readi- 
ness to  give  the  clerk  of  the  School  Board  access  to  his  register, 
but  refused  to  make  out  a  list  of  scholars.  Then  in  February 
1874  the  Board  passed  another  resolution  recalling  that  of  Decem- 
ber, reverting  to  the  old  salary  of  £50,  which  they  appointed  as 
*'  his  salary  for  the  present  six  months,  beginning  Martinmas  1873 
and  hereafter,"  and  also  giving  him  the  fees  collected  and  accounted 
for  to  the  treasurer,  which  were  thereafter  to  be  collected  by  Mr. 
Macfarlane  himself,  the  Board  however  undertaking  to  make  up 
the  deficiency  in  emolument  should  any  be  caused  by  the  reduc- 
tion in  the  scale  of  fees.  The  pursuer,  Mr.  Macfarlane,  insisted 
that  the  Board,  when  in  December  1873  they  fixed  his  salary  at 
"  £1 25  per  annum,"  were  bound  to  pay  him  for  at  least  one  year 
thereafter  at  that  rate,  while  the  School  Board  said  that  this  reso- 
lution of  December  only  referred  to  salary  from  Whitsunday  1873 
to  Whitsunday  1874.  The  53rd  section  of  the  Act,  as  quoted 
al)ove,  they  maintained  gave  them  absolute  discretion  in  the  mode 
of  payment,  and  their  resolution  of  7th  February  1874  had  been 
framed  so  that  the  teacher  might  not  be  prejudiced  in  his  emolu- 
ments, and  that  being  so  he  could  not  complain.  The  judgment 
pronounced  by  the  Court  proceeded  upon  the  interpretation  df  the 
resolution  of  loth  December,  which  was  held  to  mean  that  the 
contract  was  to  subsist  for  a  year  at  least  from  that  date  ;  had  the 
words  *'  at  the  rate  of"  so  much  per  annum  been  employed,  there 
might  Lave  been  some  ambiguity  as  to  the  period  for  which  the 
contract  was  to  endure,  but  in  the  circumstances  no  doubt  could 
exist.  Lord  Gilford  expressed  doubts  as  to  whether  a  School  Board 
had  power  to  retain  salary,  even  in  case  of  breach  of  a  bai-gain  on 
the  part  of  the  schoolmaster  to  furnish  a  list  of  scholars  and  fees 
due,  such  as  it  was  alleged  had  been  implied  when  the  arrangement 
as  to  salary  was  made  in  December.  The  case  as  decided  does  not 
throw  much  light  upon  the  section  quoted  for  the  Board,  although 
the  observation  just  alluded  to  is  valuable,  as  showing  how  carefully 
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the  Court  are  disposed  to  construe  those  clauses  of  the  Act  which 
are  protective  of  vested  rights  and  privileges  in  the  persons  of  what 
may  be  termed  the  old  schoolmasters.  This  dispute  at  Mochrum, 
however,  initiated  an  entirely  new  question,  namely,  the  collection 
of  fees;  and  this  matter  was  afterwards  made  the  subject 
of  an  action  brought  by  Mr.  T.  E.  Buchanan  against  the  School 
Board  of  the  parish  of  Tulliallan  (Bttckanan  v.  Tulliallan  School 
Board,  June  11,  1875,  2  R  793).  The  teacher  in  that  case 
sought  the  reduction  of  a  certain  resolution  passed  by  the  School 
Board,  and  also  concluded  for  declarator,  that  by  the  Act  of  1872 
he  was  not  bound  to  collect  the  fees,  it  being  by  the  53rd  and 
55th  sections  the  duty  of  the  Board  to  collect  them.  The  Court 
did  not  deem  the  reduction  an  essential  point  in  the  case,  and  that 
matter  was  not  therefore  decided,  but  an  important  judgment  was 
pronounced  as  to  the  duty  of  collecting  the  fees.  Mr.  Buchanan 
had  been  the  parish  schoolmaster  long  before  the  passing  of  the 
1872  Act,  and  in  those  days  he  had  been  in  the  habit  of  collecting 
the  fees,  for  the  excellent  reason  that  they  belonged  to  himself; 
and  after  the  Education  Bill  became  law  the  Board,  in  July  1873, 
intimated  to  him  that  in  future  their  clerk  would  collect  the  fees, 
which  had  been  allowed  to  remain  at  the  former  rates,  and  still 
formed  a  portion  of  the  emoluments  of  the  teacher,  together  with 
an  additional  fixed  salary  of  £55.  But  in  January  1874  the  Board 
passed  another  resolution,  requiring  Mr.  Buchanan  in  future,  every 
four  weeks,  to  collect  the  fees,  and  to  render  the  treasurer  a  quar- 
terly statement.  The  schoolmaster  however  refused  to  do  this 
without  remuneration,  and  the  Board  having  from  the  1st  of 
February  1874  ceased  to  collect  the  fees,  Buchanan  raised  an 
action  for  the  amount  thus  left  uncollected  between  February  and 
July  1874.  The  sections  of  the  Act  which  related  to  the  question 
at  issue  were  first  of  all  the  43rd  and  48th  sections ;  these  are  in 
the  following  terms,  omitting,  for  the  sake  of  brevity,  what  does 
not  seem  to  bear  upon  this  question  of  fees : — 

•'  Sect.  43.  The  expenses  of  the  School  Board  .  .  .  shall  be  paid 
out  of  the  school  fund.  There  shall  be  carried  to  the  school  fund 
all  moneys  .  .  .  received  by  the  School  Board  for  the  purposes  of 
that  fund,  and  not  by  this  Act,  or  .?therwise  specially  appropriated. 

"  Sect.  48.  Each  School  Board  bhall  .  .  .  appoint,  during  the 
pleasure  of  the  Board,  a  fit  and  proper  person,  or  fit  and  proper 
persons,  to  be  treasurer  to  the  School  Board,  with  such  remunera- 
tion as  the  School  Board  shall  see  fit;  and  it  shall  be  the  duty  of 
the  treasurer  to  keep  and  preserve  in  a  proper  book,  or  books,  an 
accurate  account  of  the  school  fund,  and  of  all  other  property  and 
funds  under  the  administration  of  the  School  Board,  and  of  the  ex- 
penditure thereof." 

The  general  results  of  these  enactments  may  be  summarised  by 
saying  that  the  treasurer  is  the  keeper  of  the  school  fund,  which  is 
in  his  hands,  and  everything  goes  into  it,  "  not  by  this  Act,  or 
otherwise  specially  appropriated."     Following  upon  the  43rd  and 
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48th  sections  corae  two  others,  which  were  more  especially  in  point 
in  this  TuUiallan  School  Board  dispute ;  these  are  the  53rd,  already 
above  quoted,  and  the  55th,  in  these  terms :  "  Subject  to  the  pro- 
visions hereinafter  contained,  regarding  the  removal  of  teachers  of 
public  schools  appointed  previously  to  the  passing  of  this  Act,  such 
teachers  shall  not  with  respect  to  tenure  of  ofiice,  emoluments,  or 
retiring  allowance,  as  by  law,  contract,  or  usage,  secured  to  or  en- 
joyed by  them  at  the  passing  of  this  Act,  be  prejudiced  by  any  of 
the  provisions  herein  contained,  and  such  emoluments  and  retiring 
allowances  shall  be  paid  by  the  School  Board  having  the  manage- 
ment of  such  school  respectively."  The  Court,  in  solving  the  ques- 
tion whether  a  master  who  had  been  in  office  prior  to  the  Education 
Act  of  1872  could  be  affected  by  the  53rd  section,  held  that  in 
order  to  decide  the  point  all  these  sections  must  be  read  together, 
including  also  the  55th,  of  which  it  was  observed  that  it  "  must  be 
construed  with  reference  to  the  condition  of  schoolmasters  in  office 
in  respect  of  school  fees."  The  position  assumed  by  the  school- 
master, which  was  based  on  section  53,  was  to  the  effect  that  under 
that  section  the  fees  must  be  paid  to  the  treasurer,  and  form  part 
of  the  school  fund,  and  that  accordingly  the  teacher's  right  could 
only  be  to  obtain  payment  from  the  treasurer  of  the  fees  after  they 
had  been  collected ;  a  stat«  of  matters  argued  to  be  inconsistent 
with  the  teacher's  collecting  the  fees  himself.  But  the  Lord  Presi- 
dent in  giving  judgment  expressed  strongly  the  view  that  section 
53  did  not  apply  to  old  schoolmasters  in  office  when  the  1872  Act 
was  passed,  and  that  the  latter  part  of  the  clause,  with  its  discre- 
tionary powers  as  to  the  fees,  put  them  altogether  out  of  the  ques- 
tion, for  his  Lordship  observed :  "  In  their  case  the  Board  have  no 
discretion.  The  fees  are  secured  to  them  by  section  55,  which,  being 
the  later  enactment,  is  at  all  events  sufficient  to  overrule  section 
53.  The  53rd  section  says  the  fees  are  to  be  dealt  with  by  the 
Board  as  they  please ;  they  may  divide  them  as  they  see  fit.  Can 
anything  be  more  clearly  prejudicial  to  the  emoluments  of  old 
schoolmasters  than  acting  on  that  section  ?  Therefore  it  is  plain 
tliat  this  is  just  one  of  those  parts  of  the  receipts  of  the  school 
which  for  the  time  is  in  terms  of  the  43rd  section  '  by  this  Act 
otherwise  appropriated,'  and  not  available  for  the  school  fund  while 
the  old  schoolmaster  is  in  office.  Now,  if  the  old  schoolmaster  is 
thus  secured  in  his  fees  as  he  had  tliem  before  the  Act,  and  in  his 
right  to  collect  them,  is  it  not  almost  a  necessary  consequence  that 
the  Board  are  entitled  to  say,  '  During  your  tenure  of  office  we 
have  nothing  to  do  with  the  fees,  you  must  collect  them  as  you  did 
before.'"  It  may  also  be  mentioned  that  the  TuUiallan  School 
Board  at  the  outset  consulted  the  Board  of  Education,  whose  opinion, 
though  of  course  it  could  not  have  any  legal  weight,  is  worthy  of  con- 
sideration. That  body  did  not  regard  the  Act  as  in  any  way  interfering 
with  the  "  use  and  wont "  in  the  matter  of  fees,  formerly  always  col- 
Vcted  by  the  teacher,  and,  moreover,  deemed  the  enactments  of  section 
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53rJ,  as  to  the  payment  of  the  fees  to  the  treasurer,  as  being  merely 
for  the  purpose  of  accurate  bookkeeping,  so  that  they  might  pass 
through  that  official's  accounts,  not  having  any  reference  to  the 
collection.  The  dissentient  voice  upon  the  Bench  was  that  of  Lord 
Deas,  who  was  of  opinion  that  by  the  policy  of  the  statute  the 
schoolmaster  was  to  be  entirely  devoted  to  teaching,  and  kept  free 
from  any  concern  in  or  n)anageraent  of  money  matters,  except,  of 
course,  as  regards  his  own  salary,  these  being  left  to  the  Board. 
"  The  statute,  I  think,  has  said  this  to  be  so,  and  that  is  enough." 
But  the  very  matter  of  the  fees  here,  even  assuming  his  Lordship *s 
ground,  was,  by  the  decision  arrived  at,  left  entirely  a  question  of 
salary.  Mr.  Buchanan  was  paid  so  much  per  annum,  and  received 
also  the  fees,  which  were  left  at  their  old  rate,  and  they  were  further 
placed  upon  their  old  footing  as  to  collection,  by  the  minute  to 
which  he  took  objection.  Such  a  view  of  the  Act  would  render 
the  schoolmaster  very  much  independent  of  his  Board,  except  in  the 
financial  concerns,  but  the  Lord  Justice-Clerk  looked  at  the  Statute 
in  its  broad  and  general  aspect  when  he  said,  "  If  there  be  one  thing 
clear  in  this  important  Act ,  of  Parliament,  it  is  that  the  School 
Boards  are  entrusted  with  a  general  right  and  duty  of  administra- 
tion over  the  whole  of  the  educational  machinery  provided  by  the 
statute.  .  .  .  For  the  greater  part  their  power  and  discretion  is 
without  control ; "  and  it  may  further  be  added  that  the  very  pro- 
visions of  the  Act  itself  strongly  bear  out  this  view,  for  the  23rd 
section,  when  vesting  in  the  respective  Boards  the  management  of 
the  various  parish  schools,  endows  each  Board  with  "  all  powers, 
obligations,  and  duties"  enjoyed  by  or  incumbent  on  their  prede- 
cessors, the  heritors,  and  minister ;  and,  again,  section  76th  imposes 
upon  the  schoolmaster  of  the  public  school,  so  long  as  he  continues 
to  be  such,  all  his  previous  statutory  duties,  and  also  "  any  other 
duties  not  relating  to  teaching"  which  might  be  by  any  law  im- 
posed upon  the  parish  schoolmaster. 

Two  observations  in  conclusion  may  be  made  upon  this  case  and 
the  sections  of  the  statute  interpreted  by  it :.  First,  that  it  would 
seem  probable  were  such  a  question  to  arise  that  the  Court  might 
hold  a  schoolmaster  appointed  prior  to  1872  entitled  to  collect  his 
own  school  fees  according  to  "  use  and  wont,"  even  though  his 
School  Board  should  themselves  desire  to  collect  them  through 
their  clerk  or  some  other  official ;  for  he  might  reasonably  say  that 
from  his  position  he  could  thereby  render  the  collection  more 
lucrative  to  himself,  or  rather  perhaps  that  he  would  be  "  prejudiced" 
with  respect  to  his  emoluments  were  any  other  pei-son  than  him- 
self to  undertake  the  duty.  Second,  that  were  the  case  one  of  a 
new  schoolmaster,  of  course  section  55  would  not  apply,  and  the 
ruling  section  would  be  the  53rd.  No  doubt  from  the  tenure  of 
his  office  the  new  schoolmaster  would  not  probably  refuse  to  collect 
the  fees,  but  still  the  point  might  be  raised  (as  the  Lord  President 
indicated  without  expressing  any  opinion)  between  a  majority  and 
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a  minority  in  a  School  Board.  The  peculiar  provisions  as  to  the 
discretion  of  the  Board  in  dividing  the  fees  among  the  teacliers 
would  seem  to  entitle  them,  say  with  two  masters,  to  give  to  one  all 
tlie  fees  and  to  the  other  none,  and  that  heing  so,  some  doubt  may 
fairly  be  felt  as  to  whether  the  majority  of  the  Board,  in  the  teeth 
of  a  dissenting  minority,  could  compel  the  teacher  who  received  no 
share  of  the  fees  to  act  as  the  collector  of  tlie  whole  of  them,  an<l 
whether  the  minority  might  not  be  successful  if  they  made  an 
attempt  to  prevent  such  a  course.  The  interpretation  of  the  55th  sec- 
tion of  the  Act,  however,  has  been  yet  further  disputed  as  to  the  ques- 
tion of  fees,  for  very  recently  a  decision  has  been  pronounced  in  the 
Outer  House  by  Lord  Rutherfurd  Clark  in  the  case  of  Frastr  v. 
The  School  Board  of  Carluke  (not  yet  reported),  where  the  dispute 
turned  practically  upon  the  meaning  of  the  word  "  emoluments." 
Prior  to  1872  Mr.  Eraser's  income  was  derived  from  the  school  fef«, 
together  with  a  fixed  salary  of  £70  per  annum,  he  paying  a  female 
assistant  at  a  rate  of  not  less  than  £:^0.  This  state  of  matters  con- 
tinued unchanged  until  so  lately  as  November  1876,  when  the 
Board  resolved  to  pay  the  teacher  with  a  salary  fixed  at  £200  in  all. 
This  he  refused,  and  said  that  under  section  55  it  was  not  equal 
to  his  "  prior  emoluments/'  and  that  he  was  being  "  prejudiced " 
by  the  change,  and  therefore  he  raised  an  action  of  declarator  to 
establish  his  rights.  The  School  Board  resisted  his  claims  on  the 
ground  that  no  schoolmaster  was  entitled  by  the  section  founded 
upon  to  any  higher  sum  of  money  than  that  enjoyed  by  him  when 
the  Act  of  1872  became  law,  or  at  least  to  a  sum  calculated  upon 
an  average  of  that  and  of  previous  years,  that,  in  fact,  he 
was  protected  under  the  section  with  respect  to  "emoluments 
secured  to  or  enjoyed  by"  him  at  that  date  but  to  no  more, 
and  consequently  that  the  school  fees  of  which  he  was  in  right 
were  only  those  equal  in  amount  to  what  he  was  drawing  in 
1872,  the  present  or  future  increase  not  pertaining  to  him  at 
all  The  decision  of  the  Lord  Ordinary  upon  this  matter  is  very 
specific  and  clear :  "  The  prospects  of  the  school  cannot  be  thrown 
out  of  account  The  pursuer  held  an  office  which  entitled  him  to 
such  fees  as  were  received  from  pupils.  He  is  a  very  successful 
teacher,  and  he  ought  very  naturally  to  have  looked  forward  tu 
increase  his  emoluments  by  increasing  the  number  of  scholars.  77ie 
value  of  his  office  cannot  be  fairly  estimated  wUhovi  taking  its 
prospects  into  cu:count"  No  doubt  the  real  turning  point  of  the  case 
was  the  amount  of  salary  which  Mr.  Fraser  was  to  receive  in  lieu 
of  fees,  but  this  decision,  if  it  is  sustained  in  the  Inner  House, 
will  establish  the  principle  that  so  far  as  fees  are  concerned  the 
prospects  are  to  be  considered.  How  far  it  might  apply  in  the  case 
of  a  teacher  whose  fees  had  steadily  diminished  since  1872  is 
another  matter.  It  might  be  very  difficult  to  calculate  any  pro- 
spective losses,  though  the  School  Board  might  perhaps  be  able  to 
maintain  that  if  the  teacher  were  to  benefit  by  the  rise  in  fees  so 
must  be  prepared  to  face  the  loss  of  them  in  any  new  arrange- 
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menta,  and  in  calculating  their  value  with  a  view  to  fixed  salary. 
In  this  Carluke  School  Board  case,  however,  the  Judge,  though 
expressing  the  view  we  have  quoted,  did  not  pronounce  any  decree 
applicable  to  the  future,  but  merely  found  the  schoolmaster  entitled 
to  his  fees  in  full  down  to  date,  and  to  his  salary  of  £70  as  fixed. 
It  was  very  unfortunate  that  such  a  litigation  should  in  the  cir- 
cumstances have  taken  place,  and  the  result,  it  is  to  be  hoped,  may 
lead  School  Boards  to  deal  more  considerately  with  the  claims  of  a 
successful  teacher.  A  Board  may  perhaps  in  some  cases  be  too 
apt  to  look  at  such  a  matter  in  the  light  of  a  pecuniary  bargain ; 
this  it  seems  to  us  is  not  a  really  fair  way  in  which  to  regard  these 
difficulties.  Mr.  Fraser  in  this  instance  had,  as  it  were,  led  the 
Carluke  School  to  prosperity,  each  month  and  each  year  it  was 
improving,  and  the  Board  should  have  recognized  this  in  any  re- 
arrangement they  were  making.  No  doubt  any  public  body  having 
powers  of  assessment  are  only  too  apt  to  make  free  with  the 
authority  confided  to  them,  to  vote  and  grant  and  authorize  with- 
out sufficiently  considering  how  they  would  themselves  like  the 
process  if  it  were  to  be  not  fractionally  but  in  cumulo  applied  to 
themselves ;  still  there  is  a  limit  to  economy,  and  that  limit  is  to 
be  found  on  the  borders  of  efficiency.  When  a  schoolmaster  is 
found  doing  his  duty  and  doing  it  well,  the  reward  should  be  made 
comparable  to  the  exertion,  and  we  must  remember  that  well-doing 
in  teaching  means  with  public  schools  no  more  and  no  less  than 
that  a  considerable  area  of  our  country  is  obtaining  the  advantages 
of  a  superior  education  under  the  direction  of  a  trained  superin- 
tendent If  a  schoolmaster  does  not  teach  well  the  matter  is 
entirely  different,  but  such  questions  could  then  hardly  arise,  for 
we  do  not  find  schools  thriving  and  scholars  increasing  in  number 
where  the  preceptor  is  unfitted  for  his  duties.  No  such  allegations 
however  could  be  made  against  Mr.  Fraser,  the  very  prosperity  of 
the  school  contradicted  them  had  they  been  attempted,  and  real 
interest  in  the  educational  prosperity  of  the  district  should  have 
led  the  School  Board  to  fix  upon  a  salary  suitable  to  the  merits  of 
the  man,  and  to  serve  the  interests  of  the  district  and  of  the  rate- 
payers whom  they  represented,  by  ofiering  to  the  teacher  such  re- 
muneration as  might  be  adequate  considering  the  increase  and 
improvement  of  the  school,  and  at  the  same  time  not  forgetting  the 
serious  burden  of  taxation  which  mismanagement  must  entail 

(To  he  continiud,) 


IMPOKTANT  DECISIONS  AS  TO  PBOCEDURE  IN 

SHERIFF  COURTS. 

A  CORRESPONDENT  in  a  late  number  of  this  journal  called  attention 

to  the  impropriety  of  the  daily  press  publishing  at  length  the  proof 
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and  all  the  revolting  details  in  that  class  of  cases  which  an  eminent 
Judge  facetiously  termed  the  "  indelicacies  of  the  season/'  It  is 
curious  that,  on  the  other  hand,  our  contemporaries  very  often 
neglect  to  record  many  important  decisions,  such  as  regards,  for 
instance,  procedure  in  the  Sheriff  Courts.  Thus  the  second  case 
of  which  we  here  give  a  report  was  not  noticed  by  any  newspaper. 

The  first  case  we  here  note  is  Traill  v.  Andrew,  decided  by  the 
Second  Division  on  16th  January  1877,  and  the  action  had  been 
raised  in  the  Sheriff  Court  of  Aberdeen.  The  summons  was  raised 
in  January  1874,  and  condescendence  and  defences  were  appointed 
to  be  lodged  in  the  succeeding  month  of  March.  A  prorogation 
for  the  condescendence  was  obtained  on  11th  May,  and  another  for 
the  defences  on  3rd  June  1874.  The  case  thereafter  fell  asleep, 
and  was  of  consent  revived  on  9th  October,  and  on  4th  November 
a  renewed  prorogation  was  granted  of  consent.  It  was  not  until 
19th  November  that  the  record  was  closed  and  a  debate  ordered. 
No  debate  took  place,  and  on  12th  February  1875  the  order  for 
debate  was  renewed,  and  again  no  debate  took  place.  The  case 
then  fell  asleep,  and  was  not  again  revived  until  15th  October 
1875.  when  it  was  debated  and  a  proof  allowed.  On  12th  Novem- 
ber 1875  the  defender's  agent  having  meanwhile  given  up  the 
agency,  the  Sheriff-Substitute  appointed  intimation  to  be  msuie  to 
tlie  defender  personally,  and  under  the  new  Act  1876  (30  &  40 
Vict.  c.  70,  section  20),  gave  decree  against  him  by  default,  on 
which  a  charge  followed.  The  defender  presented  a  suspension  in 
the  Court  of  Session  on  18th  January  1876,  and  Lord  Young,  as 
Lord  Ordinary,  after  caution  was  found,  sustained  the  reasons  of 
suspension,  suspended  the  decree  and  charge,  and  remitted  to  the 
Sheriff  to  repone  the  defender  and  proceed  with  the  case,  finding 
expenses  due  to  neither  party.  The  Second  Division,  on  a  reclaiming 
note  on  16th  January  1877,  adhered  to  the  judgment  of  the  Lord 
Ordinary,  and  in  doing  so  their  Lordships  commented  strongly  upon 
the  delays  which  had  occurred  in  the  Sheriff  Court  The  Sheriff- 
Substitute,  they  said,  was  not  justified  in  granting  prorogations  of 
consent,  and  it  was  a  crying  injustice  to  litigants  to  sdlow  the  agents 
simply,  as  of  consent,  to  convenience  each  other  by  hanging  up  a 
case  in  the  way  in  which  it  appeared  that  had  been  done  here.  It 
was  the  duty  of  the  Sheriff  to  prevent  this.  Such  procedure  as 
was  permitted  here  was  simply  a  trap  for  unfortunate  litigants. 

This  matter  of  procedure  in  the  Sheriff  Courts  again  came  before 
the  Second  Division  in  the  case  of  Matheson  v.  Munro  on  7th 
February  1877,  appealed  from  the  Sheriff'  Court  of  Caithness.  The 
case  was  one  of  damages  of  £200  for  slander,  and  the  summons  was 
dated  25th  June  1875.  The  record  was  closed  on  condescendence 
and  defences  on  28th  September  1876,  and  a  proof  fixed  for  14th 
October.  One  of  the  parties  having  died,  an  action  of  transference 
had  to  be  brought,  and  this  was  defended,  but  decree  was  given  on 
10th  August  1876,  and  on  20th  September  the  order  for  proof  was 
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renewed  and  fixed  for  4th  October.  The  proof  proceeded  on  the 
daj'  so  fixed,  and  the  notes  of  evidence  bore  that  after  the  pursuer 
;uid  another  witness  were  examined,  "  the  pursuer's  procurator  put 
in  execution  by  Benjamin  Sutherland,  Sheriff-Officer,  against 
William  Sutherland,  Achkinlochbeg,  and  his  sons  Alexander  and 
John  Sutherland,  dated  26th  September  last,  and  moved  the  Court 
in  respect  of  that  citation,  and  the  absence  of  these  witnesses,  to 
appoint  a  further  diet  for  the  pursuer's  proof. 

"The  Sheriff  in  respect. — (1)  that  no  evidence  is  tendered  of 
the  pursuer's  agent,  or  the  otticer  who  cited  having  been  at  any 
pains  to  ascertain  whether  these  witnesses  could  attend ;  (2)  that 
between  26th  September  and  this  diet  no  steps  were  taken  to  com- 
pel these  witnesses'  attendance  here  to-day ;  (3)  that  no  motion 
was  made  at  any  of  the  Courts  held  since  20th  September  to  have 
tlie  diet  of  proof  altered;  and  (4)  that  the  motion  is  in  these  cir- 
cumstances inconsistent  with  the  directions  in  the  Sheriff  Court 
Act  of  1853,  that  the  diet  of  proof  shall  not  be  adjourned  except 
for  a  good  cause,  and  that  proofs  shall  proceed  continuously  as  in 
jury  trials  before  the  superior  and  inferior  Courts, — Refuses  the 
motioiL  Geo.  H.  Thoms. 

"The  pursuer's  procurator  thereupon  stated  that  he  had  no 
further  evidence  in  chief  for  the  pursuer,  and  the  Sheriff  therefore 
circumduces  the  proof  in  chief  against  the  pursuer. 

"  Geo.  H.  Thoms. 
"Thereupon  the  defender's  procurator  stated  that  he  was  not 
prepared  to  go  on  with  his  proof  at  this  diet,  because  he  understood 
that  the  pursuer  would  be  unable  to  close  his  proof  in  consequence 
of  the  absence  of  witnesses  at  the  Muir  of  Ord  Market,  and  that 
he  therefore  had  not  cited  any  witnesses,  or  brought  any  witnesses 
forward. 

"  The  Sheriff  thereupon  circumduces  the  proof  against  the  defen- 
der, and  having  heard  parties'  procurators  on  the  proof  led  in  the 
cause,  makes  avizandum.  Geo.  H.  Thoms. 

**  Note. — The  Sheriff,  aware  of  the  mcda  jn^axis  which  has  obtained 
in  regard  to  proofs,  to  the  sad  discredit  of  justice  in  this  Court,  took 
the  opportunity,  when  fixing  the  proof  in  this  case  on  20th  Septem- 
ber, to  mention  that  he  would  take  this  proof  himself  with  the  view 
of  initiating  a  better  stat^  of  things.  The  Sheriff  intimated  that 
the  proof  must  go  on  continuously,  and  that  the  defender  must 
have  his  witnesses  cited,  and  lead  his  proof  immediately  after  the 
pursuer's  proof  in  chief  was  concluded.  But  notwithstanding  this, 
the  agents  have  trusted  to  their  chance  of  getting  the  Sheriff  to 
adhere  to  the  former  practice  of  bringing  the  Judge  to  Court  to 
take  only  the  proof  they  choose  to  offer,  and  then  getting  an  ad- 
journment, at  which  adjourned  diet  the  same  proceedings  may  be 
renewed.  The  Sheriff  hopes  that  the  procedure  adopted  in  this 
case  will  be  carried  out,  where  need  be,  by  the  Sheriff-Substitute, 
in  Older  that  agents  may  see  that  Court  business  must  be  attended 
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to,  and  that  as  diets  of  proof  are  peremptory  and  continuous,  the 
interests  of  their  clients,  irrespective  of  their  own,  demand  a  change 
of  the  professional  habits  on  their  part  as  regards  litigious  busi- 
ness. G.  H.  T." 

The  appellant's  counsel  was  heard  in  support  of  the  appeal.  He 
admitted  that  he  could  not  hope  for  a  reversal  of  the  interlocutor 
which  the  Sheriff  had  pronounced  upon  the  proof  as  led,  which  gave 
the  defender  absolvitor,  and  found  neither  party  entitled  to  expenses, 
but  he  challenged  the  summary  way  in  which  the  Sheriff  had  dis- 
posed of  the  case,  and  renewed  the  motion  made  by  the  pursuer's 
procurator  for  another  diet  of  proof 

Without  calling  on  the  opposite  party,  the  Second  Division  dis- 
missed the  appeal  with  expenses,  expressing  approval  of  the  course 
pursued  by  the  Sheriff,  and  the  hope  that  such  an  example  would 
be  followed,  so  as  to  lessen  the  scandal  arising  from  delays  in  the 
inferior  Court. 


(HoxttBfonbtntt. 


THE  COURT  OF  SESSION. 

Sir, — In  a  recent  article  you  commend  the  Court  for  rapid  pro- 
cedure, and  I  acquiesce.  Perhaps  it  is  unequalled  in  this  respect 
by  any  Court  in  the  United  Kingdom.  So  far  welL  But  is  it 
satisfactory  in  other  respects?  I  submit  that  it  is  not:  1st,  In 
regard  to  expense ;  2nd,  In  regard  to  mercantile  questions  ;  3rd, 
As  to  the  administration  of  private  trusts. 

As  to  expense,  the  procedure  in  the  Outer  House  is  costly 
beyond  all  reasonable  expectation.  Even  in  trifling  causes,  where 
the  only  discussion  is  not  on  the  merits  but  merely  as  to  costs,  the 
costs  sometimes  amount  to  £100  a  side.  Again,  in  appeals  from 
the  Sheriff  Court,  the  employment  of  four  Counsel  to  discuss  a 
question  of  £60  appears  to  be  so  oppressive  that  litigants  shun  the 
Court  in  disgust. 

As  to  mercantile  law,  the  community  have  long  ceased  to  have 
confidence  in  the  Court.  The  Judges  do  not  attempt  to  master 
the  usages  of  trade,  and  decline  in  some  instances  to  be  instructed 
by  the  text-books  and  decisions  which  form  in  England  so  rich  a 
repertory  of  learning  and  experience.  Hence  merchants  resort  to 
arbitration ;  and  in  the  case  of  an  English  transaction,  occasionally 
prorogate  the  jurisdiction  of  the  English  Courts,  where,  if  there  is 
delay,  there  is  a  prospect  of  the  question  being  thoroughly  under- 
stood. It  ought  to  be  known  that  Scotchmen  doing  business  in 
London  are  to  some  extent  compelled  to  acknowledge  the  jurisdic- 
tion of  the  English   Courts.     Numerous   Scotchmen  are   under- 
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writers  at  Lloyds,  who  reside  in  Scotland  (being  represented  hj 
^ents),  but  on  their  admission  to  Lloyds  they  must  subscribe  a 
written  undertaking  to  submit  to  the  English  Courts  all  under- 
writing disputes.  This  arrangement  alone  withdraws  business 
from  our  Court  of  some  importance. 

As  to  the  administration  of  trusts,  unless  where  a  special  case  is 
resorted  to,  or  where  express  statutory  powers  are  conferred  on 
the  Court,  great  inconvenience  arises  in  the  management  of  private 
trusts.  Questions  cannot  be  settled  without  formal  litigation,  and 
trustees  may  squander  the  funds  without  judicial  restraint.  In 
England,  under  an  adminialration  suit,  which  is  not  necessarily 
expensive,  directions  are  judicially  given  as  to  management 
Trustees  have  an  annual  judicial  discharge,  and  cannot  litigate 
without  judicial  authority.  These  advantages  are  so  great,  that 
recently  an  attempt  was  made  to  place  a  Scotch  trust  of  half  a 
million  in  Chancery,  which  was  only  defeated  by  an  accident. 

Under  these  conditions,  and  until  an  improvement  takes  place, 
the  business  must  inevitably  decline.  The  staple  of  litigation 
consists  in  mercantile  contracts,  so  that  it  cannot  be  otherwisa 

I  may  add  that  a  large  portion  of  the  most  lucrative  consulting 
practice  of  our  Bar  is  now  in  the  hands  of  the  English  Bar.  The 
leading  legal  firms  of  the  west  of  Scotland  have  for  twenty  years 
resorted  to  England  for  advice  in  all  important  mercantile  questions. 
Merchants  wiU  pay  most  liberally,  and  even  extravagantly,  for  skilful 
advice  promptly  rendered.  Accordingly,  a  leader  of  the  Bar  fee'ed  at 
thirty-five  guineas,  with  a  junior  at  fifteen  to  twenty  guineas,  give 
in  a  week  an  exhaustive  opinion,  quite  satisfactory,  and  the  ex- 
penses cheerfully  borne.  These  fees  would  naturally  come  to 
our  Bar  if  our  Counsel  had  adequate  training,  and  realized  the 
immense  importance  of  despatch.  When  Iiord  Butherfurd  was  at 
the  Bar,  he  was  known  in  circumstances  of  urgency  to  give  his 
opinion  at  the  consultation. 

The  profession  is  under  the  impression  that  the  general  litigious 
business  of  the  country  is  declining,  while,  on  the  contrary,  it  is 
increasing,  but  flowing  into  other  channels.  For  the  reasons  referred 
to,  it  has  deserted  our  Court,  which  is  much  to  be  regretted. — I  am 
etc.,  QUIDAM. 

[With  many  of  our  correspondent's  opinions  we  do  not  agree, 
but  we  believe  there  is  some  ground  for  what  he  states  as  to  a 
considerable  portion  of  Scotch  consulting  practice  being  in  the 
hands  of  English  Counsel.— Ed.  Jo/ J.] 
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PRACTICE  IN  SHEEIFF  COURTS. 

Sir, — Your  correspondent,  "  An  Inquirer,"  has  in  his  communica- 
tion to  you  of  the  23rd  December  last,  in  my  opinion,  broached  real 
grievances.    The  same  matters  have,  however,  I  am  able  to  inform 
him,  occupied  the  attention  of  others ;  and  it  is  only  about  two 
years  ago  since  I  and  a  brother  practitioner  endeavoured  to  put  a 
stop  to  the  practices  complained  of  in  the  county  in  which  we  prac- 
tise.   We  first  of  all  presented  a  memorial  to  the  local  Faculty  of 
Procurators,  praying  them  to  join  us  in  our  endeavours  to  deal  with 
the  matter.     A  meeting  was  afterwards  held,  at  which  the  official 
complained  against  was  present,  and  tabled  answers  to  the  memorial. 
The  Faculty  next  caused  a  list  of  printed  queries  bearing  on  the 
points  at  issue  to  be  circulated  amongst  the  whole  Sheriffs  and  Com- 
missary-Clerks of  the  county,  with  the  view  of  obtaining  information 
in  regard  to  the  practice  in  other  counties,  and  replies  were  in 
almost  every  case  returned.     The  whole  papers  were  now  trans- 
mitted to  the  Principal  Sheriff-Clerk,  who  sent  them  to  the  Sheriff- 
Principal,  who  in  his  turn  laid  them  before  the  associated  Sheriffs. 
After  some  deliberation  the  following  was  the  conclusion  arrived 
at :  "  The  Sheriffs  think  it  is  out  of  the  province  of  the  Sheriff- 
Clerk  to  act  as  correspondent  of  non-resident  agents;  they  dis- 
approve of  the  practice,  and  thinJc  that  the  table  of  fees  annexed  to 
the  Act  1  &  2  Vict,  cap,  119  in  no  way  warrant  it.    But  the 
Sheriffs  do  not  think  it  is  for  them  to  issue  any  order  on  the  subfect. 
They  think  that  it  is  improper  to  send  processes  by  post  to  agents, 
either  qualified  or  unqualified.     No  process  should  be  parted  with 
by  the  Sheriff-Clerk  to  any  one  other  than  a  Procurator  of  Court, 
or  his  known  and  authorized  clerk,  upon  a  distinct  and  regular 
receipt  given  by  such  agent  or  clerk,  capable  of  being  at  once 
enforced  by  process  caption."    Plainly,  therefore,  no  farther  assist- 
ance is  to  be  looked  for  frgm  the  Sheriffs ;  and  I  do  not  suppose 
that  it  was  ever  promulgated  to  half  a  dozen  people,  except  those 
immediately  interested  at  the  time.    I  could  have  sent  you  our 
complaint  for  publication  at  length,  but  the  interest  centres  in 
the  queries  put  to  the  different  Sheriff-Clerks  and  their  various 
replies,  as  showing  the  difference  of  procedure  in  the  different 
counties,  and  the  various  opinions  held  by  the  officials  in  respect 
to  their  duties,  copies  of  which  documents,  unfortunately,  I  do  not 
happen  to  have.     I  can  say  this,  however,  that  in  my  humble 
opinion  the  only  proper  model  of  practice  in  the  matters  referred 
to  in  all  branches  of  Sheriff'  Court  business  is  that  of  the  office 
of  the  Commissary  Court  of  Edhiburgh, 

I  do  not  know  what  instructions  our  Sheriff-Clerk  issued  to  his 
deputes  and  clerks  following  upon  the  deliverance  of  the  Sheriffs 
above  referred  to ;  at  all  events,  matters  go  on  as  before  in  the  par- 
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ticnlor  district  of  the  county  out  of  which  the  complaint  arose.  It 
is  but  fair,  however,  to  explain  that  the  Sheriffs  passed  over 
altogether  certain  points  embraced  in  our  memorial,  declined  to 
give  any  opinion  on  some,  and  gave  forth  an  uncertain  sound 
on  others,  of  which  last  kind  of  utterance  I  have  given  you 
a  specimen  above.  The  Sheriff- Clerks,  their  deputes  and  clerks, 
may  therefore  think  that  they  are  entitled,  and  in  safety,  to  go  on 
as  before,  while  on  my  side  I  think  that  the  whole  subject  should 
be  agitated  de  novo,  and  regard  "  An  Inquirer's"  inquiry  as  furnish- 
ing a  favourable  beginning. 

That  certain  Sheriff-Clerks  and  their  deputes,  particularly  the 
latter,  but  for  whom  in  a  matter  of  this  kind  the  former  must  be 
held  responsible,  are  in  the  habit  regularly  of  acting  as  the  corre- 
spondents of  non-resident  agents  is  undoubted.  They  receive 
petitions  for  service  and  appointment  of  executors  by  post,  acknow- 
ledge their  receipt,  publish  them,  get  a  friendly  locisd  agent,  or  his 
clerk  or  apprentice  (! !),  to  attend  Court  and  move  for  decree  dative, 
or  deci^  of  service,  and  send  their  correspondent  his  writ  complete. 
They  receive  ordinary  summonses  (now  petitions)  and  orders  for 
small  debt  summonses  from  stents  at  a  distance,  grant  or  procure 
deliverances  on  the  petitions  in  the  one  case,  and  issue  the  sum- 
monses on  the  other,  receive  diligences  by  post  and  indorse  them, 
and  thereafter,  acting  on  the  instructions  of  their  correspondent, 
hand  them  to  an  officer  with  instructions  to  serve  and  execute. 
They  transmit  processes  to  non-resident  agents,  and  advise  them 
of  the  orders  pronounced  throughout  the  course  of  the  action. 
They  receive  inventories  and  issue  confirmations  all  through  the 
medium  of  correspondence,  and  of  course  it  is  no  scandal  to  say 
that  I  have  seen  and  known  of  ''  other*'  fees  being  chained  than 
those  provided  by  the  Act  of  Sederunt  of  1859.  Indeed  it  is  out 
of  the  question  to  suppose  that  all  this  service  is  performed  gratui- 
tously. I  know  it  is  not.  But  even  if  it  were,  that  is  not  the 
question.  Of  course  the  whole  of  the  foregoing  indictment  cannot 
apply  to  every  one,  but  part  will  apply  to  some,  and  part  to 
others. 

The  Sheriff-Clerk  Depute  of  the  district  in  which  I  practise, 
while  admitting  that  there  was  no  change  in  the  correspondence 
department  of  his  office,  justified  his  whole  procedure  triumphantly 
in  the  following  phrase — "OA,  but  we  don't  charge  now'*!!  As 
if  charging  only  was  the  gist  of  the  complaint.  If  he  performed 
the  duties  of  which  I  complain,  and  charged  for  doing  so,  he  was 
in  that  case  practising  as  an  agent  and  prejudicing  my  rights ;  and 
if  he  was  doing  as  he  did  gratuitously,  then  I  submit  that  his  acts 
were  an  infringement  of  my  rights,  and  that,  too,  on  the  part  of 
the  representative  of  a  highly-salaried  public  official  Is  it  not 
enough  that  young  practitioners  like  myself  should  have  to  contend 
and  make  way  amongst  our  elder  brethren  with  all  their  advan- 
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tages  of  "long-established  connection,"  without  also  having  to 
contend  against  the  abuses  of  SheriflT-CIerks,  who  receive  hand- 
some salaries  out  of  the  public  revenue  for  the  performance  of 
their  public  duties,  and  who,  if  they  derive  no  profit  from  their 
transactions,  can  surely  have  no  interest  in  furthering  the  interests 
of  the  non-resident  agents  at  the  expense  of  the  resident  ? 

It  may  be  asked,  that  assuming  all  this  to  be  the  case,  what 
right  have  the  Procurators  to  interfere  ?  I  am  of  opinion  that  we 
have  such  right,  and  by  the  following  analogy  I  shall  stand  or  fall. 
Supposing  that  the  clerks  or  assistant- clerks  of  Session  were  to 
forward,  with  or  without  reward,  Court  of  Session  processes  from 
Edinburgh  to  agents  in  the  provinces,  would  or  would  not  the 
W.S.  and  S.S.C.  Societies  have  an  interest  and  a  title  to  prevent 
them  from  doing  so  ?  If  they  have,  then  that  is  an  end  of  the 
matter,  because  I  hold  the  analogy  between  the  clerks  in  the 
Supreme  and  Inferior  Courts  to  be  complete;  but  if  not,  the 
question  arises — Could  the  clerks  of  Session  be  compelled,  at  the 
instance  of  an  agent  out  of  Edinburgh  or  Leith,  to  forward  to  him 
a  process  by  rail  on  receiving  a  written  requisition  to  that  effect, 
or  indeed  to  do  aught  but  deliver  a  process  to  one  entitled  to 
borrow  it  on  personal  attendance  at  the  Segister  House  ?  I  think 
not;  but  if  they  could  not  be  compelled  (the  W.S.  and  S.S.C. 
Societies  having  no  title  to  prevent  them),  is  the  matter  one  ot  discre- 
tion i  Surely  the  powers  and  duties  of  such  important  officials  as 
clerks  of  Session  must  be  well  defined  and  not  subject  to  the  caprice 
of  the  individual  holders  of  the  office.  In  short,  I  should  think  they 
could  either  be  prevented,  on  the  one  hand^  from  doing  what  I  have 
supposed,  or  compelled,  on  the  other,  to  do  it;  and  so  with  Sheriff- 
Clerks. 

The  correspondence  referred  to  at  the  commencement  of  this 
letter  divulged  this  fact  at  least,  viz.,  that  a  Glasgow  firm  on  one 
occasion  attempted  to  compel  a  certain  Commissary-Clerk  (who 
refused)  to  send  them  papers  by  post,  by  complaining  to  the  Lord 
Advocate  of  the  day,  and  that  the  Lord  Advocate  supported  the 
Commissary-Clerk  in  his  refusal. 

This  is  a  matter  which  mostly  concerns  young  practitioners. 
No  assistance  is  to  be  expected  from  firms  or  individuals  in  large 
practice,  for  one  reason,  that  to  them  the  matter  may  be  too 
trifling  and  not  worth  the  time  and  trouble ;  and  for  another,  that 
while  say  a  Glasgow  firm  can  carry  through  a  confirmation,  say  at 
Tain,  embracing  £10,000  or  £20,000,  and  pocket  the  whole  fees, 
with  the  assistance  of  the  Depute  Sheriff-Clerk,  by  merely  allowing 
the  latter  to  add  to  the  note  of  fees  half  a  guinea  or  a  guinea  in 
name  of  "  incidents,"  that  same  firm  will  be  in  no  hurry  to  com- 
plain of  the  existing  order  of  things. 

What  I  would  recommend  is  this :  That  all  persons  holding  the 
same  ideas  as  myself  should  convene  a  meeting  to  discuss  the 
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matter,  and  consider  as  to  making  a  complaint  to  the  Lord  Advo- 
cate or  Home  Secretary,  or  providing  means  whereby  some  oflTending 
Sheriff-Clerk  should  be  interdicted  and  their  powers  brought  under 
the  review  of  the  Court  of  Session,  as  might  be  thought  best. — 
Yours,  etc.  A  Young  Practitioner. 

16th  February  1877. 


l&ebiebDB. 


The  Acts  of  the  Parliaments  of  Scotland.  Published  by  authority 
of  the  Lords  Commissioners  of  Her  Majesty's  Treasury. 
2  vols,    folio. 

A  General  Index  to  the  Acts  of  the  Parliaments  of  Scotland, 
Published  by  authority  of  the  Lords  Commissioners  of  Her 
Majesty's  Treasury.     1  vol.  folio. 

It  is  now  upwards  of  sixty  yec^rs  since  the  late  learned  Deputy 
Clerk  Begister,  Mr  Thomas  Thomson,  began  his  labour  of  editing 
and  giving  to  the  public  the  magnificent  folio  edition  of  the  Acts  of 
the  old  Scottish  Parliaments,  a  work  which  in  fact  is  now  familiarly 
quoted  as  "  Thomson's  Actu."  It  was  much  appreciated  both  by 
the  l^al  profession  and  that  section  of  the  reading  public  who  took 
an  interest  in  such  matters,  being  the  most  complete  form  in  which 
the  Scots  Acts  had  ever  been  published.  A  fuller  and  more  com- 
plete edition  could  not  indeed  have  been  produced  at  the  time,  and 
the  series  was  concluded  in  1844,  shortly  after  the  death  of  the 
original  editor,  by  the  publication  of  what  forms  the  first  volume, 
thus  so  far  out  of  its  natural  order.  In  recent  times,  owing  to 
new  researches  and  discoveries,  a  considerable  amount  of  matter 
has  been  unearthed  which  should  have  been  included  in  the 
original  volumes.  In  order  to  give  the  public  the  benefit  of  these 
additions,  as  well  as  to  make  the  index  volume  more  complete,  a 
volume  has  been  added  to  the  original  edition.  This  has  been 
effected  by  dividing  Vola  V.  and  VI.  into  three.  They  are  now 
printed,  we  are  told,  for  the  first  time,  from  the  original  record,  and 
are  intended  to  supersede  the  corresponding  volumes  formerly 
issaed.  When  these  volumes  were  prepared  for  publication  in 
1817  and  1818  respectively,  the  original  Eecord  of  Parliament  for 
the  period  embraced  by  them  was  believed  to  be  lost ;  but  it  was 
800U  after  discovered  in  the  State  Paper  Office  in  London.    Al- 
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though  therefore  (the  official  announcement  of  the  publication  states) 
they  wereedited  from  the  best  materials  then  available,  there  are  great 
omissions,  and  they  contain  much  that  is  not  authentic.  This  reprint 
of  them,  besides  being  perfectly  authentic,  containsso much  additional 
important  legislation,  both  public  and  private,  extending  to  about 
2000  Acts,  ordinances,  etc.,  or  about  1050  folio  pages  of  print,  that 
the  original  two  volumes  are  now  extended  to  three.  The  sixth 
volume  also  includes  an  appendix,  extending  to  about  200  pages, 
entitled  '•  The  Government  of  Scotland  under  the  Commonwealth." 
Both  these  additions  are  of  the  greatest  value  and  interest,  but  the 
exigencies  of  space  absolutely  prevent  us  going  into  details.  We 
may  state,  however,  that  the  newly-recovered  record  includes  the 
period  from  the  beginning  of  the  Parliaments  held  by  the  Com-  ^ 
missioners  of  Charles  I.  at  Edinbuigh,  15th  May  1639,  to  the 
continuation  of  Charles  II. 's  Parliament  at  Stirling,  6th  June  1651. 
That  Parliament  was  appointed  to  meet  again  in  November  of  the 
same  year,  but  it  never  again  assembled.  The  King  hurried  to 
England  and  lost  the  battle  of  Worcester  in  September,  and  no 
Parliament  was  summoned  in  Scotland  till  the  Bestoration. 
During  the  Protectorate  Scotland  was  governed  by  the  supreme 
power  in  England,  and  the  memorials  of  this  rule  are  to  be  sought 
for  (as  the  late  Professor  Innes,  who  edited  the  additional  portions 
of  these  volumes,  says  in  the  preface  to  Volume  Y.)  in  the  Becords 
of  the  Parliaments  and  Councils  of  England.  Such  materials — a 
list  of  which  is  given — have  been  used  carefully  and  judiciously, 
and  the  result  is  that  we  obtain  an  interesting  view  of  the 
government  of  the  country  during  the  decade  of  the  Common- 
wealth. 

Vol.  I.  having  been  originally  issued  with  six  distinct  series  of 
pagination,  it  has  been  found  necessaiy  to  repage  it  continuously 
so  as  to  enable  it  to  be  indexed  ;  otherwise  there  is  no  change  in 
its  contents. 

The  most  interesting  and  valuable,  however,  of  all  the  volumes 
now  published  is  undoubtedly  that  containing  the  index.  There 
has  been  an  unaccountable  delay  on  the  part  of  the  Treasury  in 
issuing  this  volume,  which  we  understand  has  been  quite  ready  for 
publication  for  several  months.  "Long-looked  for,"  it  has  now 
"  come  at  last,"  and  any  delay  that  may  have  occurred  is  more 
than  compensated  by  the  pleasure  with  which  we  have  perused 
the  now  completed  work.  To  say  that  it  deserves  a  place  on  the 
shelves  of  every  gentleman  who  takes  any  interest  either  in  the 
law  or  the  history  of  Scotland  is  only  to  say  what  must  be  evident 
to  every  reader  at  a  glanca  But  it  is  much  more  than  a  mere 
desirable  addition  to  a  library — it  is  perhaps  one  of  the  most 
complete  indices  ever  written ;  it  certainly  contains  more  informa- 
tion than  any  we  remember  to  have  seen.  Its  general  excellence 
arises  no  doubt  from  the  fact  that  its  preparation  was  intrusted  to 
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educated  professional  gentlemen,  and  not  to  mere  literary  hacks, 
who  niight  certainly  have  made  as  bulky  a  work  as  it  is,  but  whose 
entries  would  certainly  have  displayed  curious  eccentricities  of 
reference. 

Prefixed  to  the  index  is  a  collection  of  miscellaneous  documents, 
forming  a  supplement  to  the  Acts  of  Parliament  Besides  some 
old  charters  of  the  early  kings,  there  are  the  Minutes  of  the  Con- 
vention of  Estates,  1689,  very  interesting  in  a  historical  point  of 
view.  It  is  a  pity,  however,  that  space  could  not  have  been  found 
for  these  supplementary  pages  elsewhere,  as  they  increase  the 
size  of  an  already  overgrown  volume.  Owing  to  their  interest, 
however,  we  may  be  thankful  that  we  have  got  them  in  any 
shape. 

As  regards  the  general  arrangement  of  this  index  it  cannot  be 
better  described  than  in  the  woids  of  the  preface  by  Mr.  Archibald 
Anderson,  advocate,  to  whom  was  intrusted  the  task  of  finishing 
the  work  begun  by  the  late  Professor  Innes.  "  The  heads,"  he  says, 
"are  placed  alphabetically,  and  the  entries  under    each    head 
chronologically,  exceptions  from  the  chronological  order   being 
sometimes  made  for  the  sake  of  uniting  kindred  entries,  or  of 
preserving  the  sequence  of  references  relating  to  a  particular  entry. 
The  names  of  persons  with  territorial  designations  precede  the 
unterritorial  names,  which  follow  in  alphabetical  order.    Where- 
ever  it    could  be    done  with  advantage  the  heads  have  been 
subdivided,  as,  for  instance,  in  '  Burgh '  and  *  Parliament  * " — where 
under  the  former  entiy  we  find  such  heads  as  the  following : — 
"Freedom  of    burgh,"    gaol    in,  customs    and    laws,  inns,   and 
magistrates  of  burgh,  together  with  other  matters  connected  with 
the  principal  entry,  too  numerous  to  specify  in  detail.     As  an 
example  of  the  fulness  of  the  entries  take  the  subject  "  Parlia- 
ment."    Under  this  we  find  no  less  than  twenty-four  pages  or 
nearly  fifty  columns  of  references,  all  subdivided  into  various 
heads,  as  "absence  from,"  "adjournment  of,"  "attendance  in," 
and  so  on  to  the  number  of  thirty-three.     In  the  case  of  shires  and 
boighs,  the  assessments  imposed  upon  each,  and  the  tests   of 
Commissioners  to  Parliament,  are  included  in  sub-heads  at  the 
end  of  the  general  notices.    In  some  instances,  as  in  the  case  of 
the  different  officers  of  state,  religious  houses,  and  the  like,  there 
have  been  appended  detailed  lists  of  particular  instances  and 
individuals,  which  will  no  doubt  often  save  the  reader  many  a 
tiresome  search  through  the  general  references. 

As  regards  special  entries  having  reference  to  persons  and 
places,  these  have,  as  might  have  been  expected,  cost  the  compilers 
no  Uttle  trouble  and  consideration.  At  the  end  of  every  volume 
of  the  Acts,  as  every  reader  is  aware  who  is  familiar  with  them, 
there  is  an  index  containing  a  reference  to  every  person  and  place 
mentioned  in  the  volume.    Now  many  of  such  references  are 
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really  not  worth  encumbering  an  already  overgrown  index  with, 
as  they  would  seldom  or  never  be  consulted.  The  compilers  of 
this  index^  therefore,  had  to  exercise  their  own  discrimination  as 
to  what  was  worth  putting  in.  The  result,  we  think,  every  one 
will  say  is  upon  the  whole  very  satisfactory.  To  illustrate  the 
principle  upon  which  they  have  gone  we  cannot  do  better  than 
again  quote  the  preface.  "  The  leading  classes  of  personal  entries 
are  as  follows : — (1)  Persons  in  whose  favour  there  are  grants  or 
ratifications  of  land,  pensions,  offices,  honours,  etc. ;  (2)  persons 
forfeited,  fined,  or  pardoned ;  (3)  persons  when  parties  to  legal  pro- 
ceedings, civil  or  criminal ;  (4)  persons  nominated  on  the  principal 
Committees  of  Parliament,  or  present  in  the  King's  Court  or  Council, 
or  in  Parliament  and  conventions;  (5)  ambassadors,  privy  councillors, 
commissioners  of  supply,  justices  of  the  peace,  and  several  other 
classes  of  officials."  As  regards  places,  all  mention  of  shires,  burghs, 
and  parishes  are  indexed,  except,  of  course,  where  they  are  merely 
incidentally  mentioned.  Islands,  rivers,  forests,  religious  houses, 
places  at  which  fairs  were  held,  castles,  etc.:  all  find  a  place  in 
this  comprehensive  index.  In  fact,  some  persons  may  think  that 
such  references  predominate  too  much,  yet  though  they  may 
seldom  be  consulted,  it  is  of  the  utmost  importance,  both  from  a 
legal  and  historical  point  of  view,  not  only  that  they  should  be 
there,  but  that  they  should  be  as  complete  as  possibla 

In  glancing  through  the  pages  of  this  ponderous  tome,  we  come 
upon  many  an  entry  which  cannot  fail  to  be  of  interest  to  us,  or 
provide  us  either  with  instruction  or  amusement.  Under  the  title 
"Advocate,"  for  instance,  we  get  a  very  fair  idea,  even  without  the 
necessity  of  turning  up  the  Acts  themselves,  of  the  rise,  propjress, 
and  privileges  of  the  Scottish  Bar ;  in  the  time  of  James  VI.  it 
was  noticed  that  there  were  a  great  many  Advocates  in  Edinburgh, 
and  the  Parliament  therefore,  in  that  fussy  spirit  of  detail  which 
so  often  characterized  their  proceedings,  enacted  that  not  more 
than  ten  Advocates  were  to  practise  before  the  Court  of  Session, 
the  remainder  having  to  confine  themselves  to  other  Courts. 
Several  other  entries  equally  curious  in  regard  to  the  Faculty  may 
be  found  under  this  head,  upon  which  we  have  not  space  to 
enlarge.  Not  a  bad  instance  of  the  paternal  character  of  the 
Scottish  Government,  as  well  as  the  accuracy  in  detail  to  which 
this  index  has  attained,  is  the  following  entry,  which  is  charming 
in  its  simplicity : — "  Fair,  Robert,  a  lame  soldier ;  his  supplication 
passed  1651,  YI.  ii.  682  b."  But  to  attempt  to  quote  the  interest- 
ing entries  which  occur  in  this  volume  from  "Aaron's  rod"  (which 
it  will  surprise  Biblical  commentators  to  learn  was  found  in  a 
chest  at  Holyrood  in  1291)  to  "  Zouche,  William  la  de  Assheby," 
is  an  impossible  task. 

In  concluding  this  necessarily  imperfect  notice,  we  can  only  again 
express  our  admiration  at  the  care  and  industry  with  which  this 
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index  has  been  compiled.  It  will  render  the  accurate  and 
scientific  study  of  Scottish  history  many  times  more  easy  than  it 
has  hitherto  been,  and  both  the  legal  profession  and  those  of  the 
public  who  take  an  interest  in  historical  research  or  antiquarian 
lore,  owe  the  Government  a  debt  of  gratitude  for  having  published 
such  an  excellent  work. 


The  Sanitary  System  of  Scotland — Its  Defects  and  Proposed  Remedies, 
By  Walter  Cook  Spens,  Advocate,  one  of  the  Sheriff- 
Substitutes  of  Lanarkshire.  Edinburgh:  Edmonston  &  Douglas. 
1876. 

It  is  well  for  the  public  to  find  practical  men  such  as  Mr.  Spens, 
SherifT-Substitute  of  Lanarkshire,  lately  at  Hamilton,  and  now  at 
Glasgow,  and  Mr.  M^Neel  Caird,  Procurator-Fiscal  at  Stranraer, 
publishing  the  result  of  their  experience  and  thoughtful  considera- 
tion of  such  subjects  as  Sanitary  and  Poor  Law  Legislation.  Mr. 
Spens's  qualifications  for  the  task  he  has  undertaken  in  treating  of 
our  sanitary  system,  is  found  at  the  end,  instead  of,  as  usual,  the 
beginning  of  his  book.  He  deals  in  his  last  chapter  with  rating 
and  assessment,  and  in  connection  therewith  we  find  a  passage, 
with  the  views  in  which  all  but  those  with  antagonistic  pecuniary 
interests  will  heartily  sympathize : — 

"  While,  generally  speaking,  the  subjects  excepted  in  England  and  Scotland 
are  the  same,  yet  in  the  latter  there  is  an  important  additional  exception  in 
mines,  minerals,  and  quarries.  I  would  humbly  submit  that  mines,  minerals, 
and  quarries  should  be  the  very  last  subjects  to  be  exempted  from  sanitary 
taxation — ^at  all  events  certainly  mines  and  quarries — for  these  are  the  very 
descriptions  of  works  which  bring  to  districts  populations  peculiarly  requiring 
sanitary  supervision,  and  requiring  trouble  and  expense  in  the  matter  of  due 
sanitary  precaution  and  requu^ments.*' 

The  experience  which  entitles  Mr.  Spens  to  speak  on  the  sub- 
ject he  has  duly  acquired  in  his  official  position,  and  on  that 
experience  he  bases  a  powerful  argument  against  the  exemption 
mentioned,  as  well  as  against  other  flaws  in  our  present  system, 
and  makes  proposals  for  its  amendment.  His  three  alternative 
suggestions  as  to  the  reconstruction  of  the  central  authority — at 
present  the  Board  of  Supervision — would  undoubtedly,  as  he  him- 
self admits,  cause  "  a  violent  wrench  to  the  existing  constitution  or 
executive  machinery,"  and,  with  the  activity  which  the  present 
central  authority  have  displayed  in  dealing  with  Montrose,  Gala- 
shiels, Kirkwall,  Thurso,  and  Forfar,  and  other  recalcitrant  muni- 
cipal authorities,  it  seems  unnecessary  at  present  to  do  more  than 
keep  these  suggestions  in  view  when  amendment  of  the  Public 
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Health  Amendment  Act,  which  Mr.  Spens  thinks  must  soon  come, 
falls  to  be  considered.  We  hope  that  for  the  sake  of  sanitary 
reform  public  opinion,  principally  in  municipal  directions,  will 
advance,  because  there  lies  one  of  the  great  difhculties  ahead. 
Mr.  Spens's  thoughtful  volume  will,  it  is  to  be  hoped,  tend  to 
educate  and  elevate  that  public  opinion.  Another  difficulty  Mr. 
Spens  exposes,  and  that  lies  in  a  quarter  where  it  should  not  have 
occurred.  The  Board  of  Supervision  were  empowered  by  the 
Legislature  (section  14  of  the  Public  Health  Act)  "  from  time  to 
time  to  appoint  all  such  officers  and  clerks  as  they  shall  deem 
necessary"  under  the  provision  that  their  salaries  should  from 
time  to  time  be  regulated  by  the  Treasury,  and  the  name  of  every 
person  so  appointed  be  intimated  to  the  Secretary  of  State  for 
approval  It  is  scarcely  to  be  believed,  although  it  was  the  fact, 
and  certainly  is  not  creditable  to  the  officials  in  London,  that  they, 
under  pretence  of  objecting  merely  to  the  salary,  refused  to  allow 
the  Board  of  Supervision  to  exercise  their  statutory  powers  by 
appointing  Dr.  Littlejohnas  their  medical  officer  in  sanitary  matters 
at  £200  per  annum.  From  10th  January  1872  until  late  in  1873  the 
Secretary  of  State  defied  and  set  at  nought  the  Act  of  Parliament, 
and  Mr.  Spens  has  done  a  good  service  in  calling  attention  to  this 
unconstitutional  proceeding.  Tt  was  at  the  time  only  one  of  several 
instances  in  which  the  officials  in  London  were  setting  at  defiance 
Acts  of  Parliament.  A  well-remembered  instance  was  the  refusal 
of  the  Post-Office  to  go  into  the  arbitration  which  Parliament  had 
prescribed  as  the  means  of  determining  the  rates  of  carriage  by  rail 
of  letters  in  the  North  of  Scotland.  The  veteran  M.P.,  Mr.  EUice, 
when  the  matter  came  before  the  House  of  Commons,  took  occasion 
to  call  attention  to  the  serious  constitutional  aspect  of  the  matter, 
as  it  seemed  that  the  public  servants  now  set  themselves  above 
their  masters — the  public — as  represented  by  Parliament.  Forced 
to  succumb  in  that  instance,  as  well  as  in  that  mentioned  in  this 
treatise,  the  public  servant  behind  backs  plays  as  often  as  he  can 
the  tyrant  still.  Mr.  Spens's  interesting  treatise  will  do  much 
good  if  it  educates  public  opinion  in  matters  of  sanitary  reform, 
but  it  will  do  even  more  if  it  recall  public  attention  to  thai 
official  thraldom  which  paralyzes  every  attempt  to  carry  out  the 
behests  of  Parliament  as  regards  matters  in  which  it  has  enacted 
that  local  authority  and  local  opinion  ought  to  guide.  There 
is  but  one  remedy,  and  that  is  to  abolish  the  system  of  centraliza- 
tion which  makes  every  Scotch  Board  bow  the  knee  to  a  London 
superior,  and  ask  that  superior  to  do  them  the  favour  to  indorse 
and  approve  of  what  they  have  ventured  to  do,  even  with  the 
amplest  Parliamentary  authority. 
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Scottish  Banking:  a  Historical  Sketch,  By  James  Simpson 
Fleming,  F.RS.E.,  Cashier  of  the  Eoyal  Bank  of  Scotland. 
With  Notes  and  an  Appendix.  Second  Edition.  Edinburgh : 
William  Blackwood  &  Sons.    1877.    Pages  65. 

This  is  a  paper  which  was  read  a  short  time  ago  before  the  In- 
stitute of  Bankers  in  Scotland ;  its  popularity  and  the  extent  to 
which  it  was  appreciated  is  amply  proved  by  the  fact  that  a  second 
edition  has  been  called  for,  the  first  having  been  exhausted 
immediately  on  its  publication.  It  is,  indeed,  a  very  interesting 
and  instructive  pamphlet,  and  the  institute  was  fortunate  in  getting 
a  gentleman  of  so  much  experience  and  ability  as  Mr  Fleming  to 
torn  his  attention  to  the  subject,  and  to  give  to  the  public  the 
benefit  of  his  investigations. 

The  system  of  Scottish  banking  has,  notwithstanding  many 
attacks,  become,  after  a  long  trial,  firmly  rooted  in  the  confidence  of 
the  country,  and  has  upon  the  whole  fully  deserved  the  trust  placed 
in  it  Its  first  institution  can  be  traced  almost  to  a  day.  On  the  17th 
July  169S  the  Parliament  of  Scotland  passed  an  Act,  giving  to  a  com- 
pany called  the  Bank  of  Scotland  a  monopoly  of  banking  business  for 
twenty-one  years,  and  with  power  to  issue  notes.  It  started  with 
a  tenth  (£10,000)  of  its  capital  called  up,  but  owing  to  the  opposi- 
tion of  the  Darien  Company  the  directors  were  very  soon  obliged  to 
call  in  £20,000  more.  This  latter  sum  was,  however,  returned  to  the 
subscribers,  ere  long  the  original  £10,000  being  found  sufficient  for 
the  purposes  of  business.  In  1699  notes  of  the  value,  of  twenty 
shillings  were  first  issued,  £5  having  been  the  lowest  limit  formerly. 
By  dint  of  care  and  circumspection  the  affairs  of  the  bank  went  on 
very  prosperously,  even  in  the  disorders  occasioned  to  commerce 
by  the  troubles  in  1715 ;  the  dividends  rose  to  a  very  high  figure, 
exciting  the  envy  of  several  other  societies  who  made  overtures  of 
union  to  the  prosperous  bank.  Such  overtures  were  not  enter- 
tained, of  course ;  the  bank  saying,  naturally  enough,  "  We  have 
got  a  good  thing,  and  mean  to  keep  it."  Their  success,  however, 
ao  excited  the  cupidity  of  a  company  called  the  "  Equivalent  Pro- 
prietors *'  that  they  applied  to  Parliament  for  a  charter  to  enable 
them  to  carry  on  banking  business  in  Scotland,  and  though  the 
old  bank  struggled  hard  for  their  monopoly,  and  opposed  the  grant- 
ing of  the  proposed  charter  most  vigorously,  it  was  ultimately 
obtained,  and  under  the  title  of  the  Boyal  Bank  of  Scotland  a  new 
oorpotation  came  into  existence  in  May  1727.  At  first,  of  course, 
it  was  on  a  small  scale,  the  whole  establishment  consisting  of  a 
cashier,  secretary,  and  accountant,  two  clerks,  two  tellers,  and  a 
messenger,  the  total  annual  salary  of  all  these  officials  amounting 
to  £476, 18s.  4d.  Scotch  energy  and  Scotch  caution  soon  succeeded 
in  making  the  influence  of  the  new  bank  felt,  notwithstanding 
many  fights  which  it  had  to  undergo  with  its  older  rival.    Im- 
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mediately  on  its  establishment  it  opened  an  account  with  the 
Bank  of  England,  which  has  from  that  time  to  the  present  been 
operated  on  uninterruptedly,  and  is  the  oldest  private  account  there. 
On  the  31st  May  1728  the  first  cash  credit  ever  granted  was  given 
by  the  Eoyal  Bank  to  a  merchant  in  Edinburgh ;  such  was  the 
origin  of  a  system  which  has  since  so  largely  commended  itself  to 
commercial  men  from  its  simplicity  and  usefulness. 

We  have  not  space  to  allude  to  the  adventures  through  which 
the  banks  went  during  the  '45,  when  Prince  Charles  occupied 
Edinburgh ;  it  must  suffice  to  say  that  these  troubles  were  success- 
fully tided  over.  In  1749  the  two  banks  found  it  necessary  to 
draw  together  for  the  protection  of  their  interests,  as  several  private 
companies  began  to  issue  bank-notes  on  their  own  guarantee. 
Every  means  was  tried  to  discourage  this ;  the  cash  credits  of  the 
various  companies  were  stopped  at  both  the  banks ;  but  the  system 
of  issuing  private  notes  (the  banks  having  no  monopoly  of  this) 
soon  grew  to  such  a  pitch  that  notes  for  5s.  and  even  Is.  were  in 
use,  and  coin  disappeared.  In  these  private  notes  there  was 
generally  an  optional  clause  A  vintner,  for  instance,  promises  to 
pay  the  bearer  2s.  6d.  on  demand,  or  in  drinks  and  other  banks  had 
optional  clauses  ingeniously  framed  so  as  to  prevent  the  bearer 
getting  coin  till  a  year  after  presenting  the  note !  This  prostitu- 
tion of  paper  money  grew  so  gross  that  the  Legislature  interfered, 
and  in  1765  an  Act  was  passed  which  prohibited  notes  with  an 
optional  clause,  or  for  less  than  twenty  shillings. 

The  caution  with  which  the  old  banks  conducted  their  business 
led  to  the  establishment,  on  what  were  supposed  to  be  more 
liberal  principles,  of  the  ill-fated  A}t  bank  of  Douglas,  Heron,  &  Co. 
in  1769.  But  the  result  amply  proved  how  correct  the  calculations 
of  the  banks  had  been ;  within  a  year  the  new  concern  was  on  the 
verge  of  ruin,  and  in  four  years  it  was  in  liquidation,  with  liabilities 
amounting  to  nearly  £700,000.  Notwithstanding  this  serious 
shock  to  the  credit  of  the  country  other  banks  were  founded  and 
flourished.  The  firm  of  Forbes,  Hunter,  &  Co.,  now  the  Union 
Bank  of  Scotland,  was  founded  in  1773,  although  the  house  itself 
had  been  long  conducting  banking  business  under  other  designa- 
tions. The  British  Linen  Company  was  also  asserting  a  position 
for  itself  as  a  trustworthy  banking  house,  and  by  the  end  of 
last  century  the  system  of  Scottish  banking  was  fairly  established 
upon  a  firm  basis. 

In  1810  the  Commercial  Bank  was  projected,  and  it  soon  suc- 
ceeded in  obtaining  the  confidence  of  the  community.  From  that 
year  to  1844  no  less  than  seventeen  joint-stock  banking  com- 
panies were  started,  of  which  seven  now  exist.  In  1844  Sir 
Eobert  Peel's  Act  was  passed  prohibiting  the  establishment  of  any 
new  bank  of  issue,  and  in  1845  another  Act  made  it  compulsory  on 
all  such  banks  to  hold  coin  to  the  extent  of  any  excess  of  issue 
beyond  the  average  amount  as  then  ascertained.    From  that  time 
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to  the  present  the  prosperity  of  the  Scotch  banks  has  been  ever 
increasing.  "  The  branches,"  says  Mr.  Fleming,  "  have  increased 
from  382  to  925 ;  the  deposits  from  £33,000,000  to  upwards  of 
£80,000,000.  Dealing  with  the  eight  larger  banks,  of  which  alone 
I  have  the  figures,  I  find  that  at  the  selling  price  of  1845  the 
value  of  their  capital  of  one  shilling  under  seven  and  a  half 
millions  was  about  twelve  and  a  half  millions.  The  value  of  their 
present  capital  of  nine  millions  is  now  upwards  of  twenty-five 
millions.  The  average  price  of  their  stock  in  1845  was  183  per 
cent,  now  it  is  283  per  cent." 

The  author  touches  lightly  but  judiciously  on  the  failure  of  the 
Western  Bank,  and  his  remarks  on  the  conduct  of  the  Edin- 
burgh banks  during  the  panic  of  1857  are  well  worthy  of  attention. 
He  concludes  with  an  allusion  to  the  question  which  recently 
occupied  the  attention  of  a  Parliamentary  Commission,  the  con- 
ducting of  English  business  by  Scottish  banks.  Some  interesting 
and  useful  appendices  are  given,  treating  of  cash  credits,  note 
issues,  the  Western  Bank,  and  several  other  topics. 

We  can  cordially  recommend  this  little  pamphlet  to  the  banking 
profession,  and  in  fact  to  all  those  who  take  an  interest  in  the 
trade  of  the  country.  It  is  of  course  a  mere  sketeh,  but  one  drawn 
with  singular  ability,  and  which  evinces  thorough  knowledge  of 
the  subject  We  join  with  the  author  in  hoping  that  some  day 
the  detailed  history  of  the  birth  and  growth  of  Scottish  banking 
may  be  told.  Few  we  are  sure  would  tell  it  with  more  accuracy  or 
taste  than  Mr  Fleming  himself. 


A  Concise  Tre^Uise  on  the  Construction  of  Wills,  By  H.  S.  Theobald, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  and  Fellow  of 
Wadham  College,  Oxford.  London :  Stevens  &  Sons,  119  Chan- 
cery Lane.     1876. 

The  object  of  this  work  is  to  supply  a  want  in  England  which 
has  for  some  time  been  felt  in  that  department  of  the  law  of  which 
it  treats — the  want,  namely,  of  a  treatise  which  will  give  a  distinct 
and  accurate  statement  of  the  law  relating  to  wills ;  avoiding,  on 
the  one  hand,  too  great  a  degree  of  conciseness,  and,  on  the  other, 
the  elaborate  detail  of  larger  works  on  the  same  subject  It  is  now 
fifteen  years  since  the  last  comprehensive  treatise  on  this  subject 
was  published,  and  when  it  is  considered  to  how  large  an  extent 
the  construction  of  wills  depends  upon  rules  deduced  from  decided 
cases,  how  constant  is  the  stream  of  decisions,  and  how  great  is  the 
variety  of  facts  in  the  different  cases,  it  will  be  admitted  that  there 
was  room  for  such  a  work  as  that  now  under  notice. 

The  plan  of  the  work  is  to  state  the  leading  doctrines  in  the  law 
of  wills,  as  vesting,  perpetuity,  accumulation,  eto.,  with  references 
to  authority  in  support  of  the  various  propositions  laid  down ;  and. 
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as  regards  construction,  to  show  the  interpretation  which  Courts 
have  put  upon  certain  words  and  expressions  used  in  wills,  with 
the  view  of  indicating  the  rule  which  would  govern  other  cases 
where  the  facts  are  similar. 

Although  it  is  true  that  in  a  will  the  testator  s  intention  ought 
to  receive  effect,  yet  that  intention  can  only  be  gathered  from  its 
expression  in  the  will ;  and  it  is  useful  to  know,  in  cases  of  ambi- 
guity, what  intentions  have  been  inferred  from  certain  expressions, 
in  order  that  the  same  rule  may  be  applied  in  other  cases  not  rea- 
sonably distinguishabla 

The  book  is  accompanied  by  a  full  and  convenient  index,  a  table 
of  cases,  and  an  appendix  containing  the  Wills  Act  of  1837. 

The  purpose  of  the  author  has  been  well  carried  out,  and  his 
work  is  likely  to  be  useful  to  the  English  lawyer,  and  a  serviceable 
addition  to  the  literature  of  the  legal  profession  in  general 


©bituarc. 


Mr.  T.  B.  Andrews. — The  death  is  announced  of  Mr.  Thomas 
Bishop  Andrews,  Solicitor,  Kilmarnock.  The  deceased  gentleman 
was  tlie  only  surviving  partner  of  the  firm  of  D.  R  &  T.  B.  Andrews, 
which  has  long  been  one  of  the  leading  legal  firms  in  Kilmarnock. 
Indeed,  Mr.  Andrews'  connection  with  that  town  was  a  very  close 
one,  his  father  having  commenced  business  there  upwards  of  sixty 
.years  ago.  Both  father  and  son  held  jointly  for  some  time  the 
offices  of  Procurators-Fiscal  in  the  Justice  of  Peace  Court  and  Clerks 
to  the  Police  Commissioners,  and  latterly  the  subject  of  this  notice 
held  the  office  of  Assessor  to  the  Police  Court,  on  the  amalgamation 
of  the  Police  Commissioners  with  the  Town  Council.  Mr.  Andrews 
took  a  leading  part  in  the  business  of  the  Sherifif  Court,  and  was 
much  respected  by  all  with  whom  he  came  in  contact.  Sheriff 
Anderson,  on  taking  his  seat  on  the  Bench  at  the  Sheriff  Court  on 
the  14th  ult.,  thus  alluded  to  the  deceased  gentleman :  "  Mr. 
Andrews  was  a  man  of  undoubted  talent,  a  sound  lawyer,  and  a 
skilful  and  eloquent  pleader.  He  had  a  clear  and  vigorous  intellect, 
which  enabled  him  to  disregard  or  brush  away  all  side  issues  and 
irrelevant  matter,  and  go  direct  to  the  real  gist  and  essence  of  his 
own  case,  while  from  the  same  cause  he  was  equally  acute  in 
detecting  the  weak  points  of  his  opponent's.  His  mind  was  natur- 
ally candid  and  fair,  and  while  he  never  failed  to  state  and 
strenuously  argue  every  reasonable  point  in  his  client's  favour,  he 
rarely  attempted  to  maintain  a  position  which  his  judgment  told 
him  was  really  untenable.  His  manner  was  ever  gentlemanlike^ 
courteous,  and  kind." 
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Mr.  Andrews  died  on  the  10th  of  February,  at  the  age  of  45. 
The  fnneral  was  a  public  one,  and  was  attended  by  the  Town 
Council,  the  legal  faculty,  and  a  large  number  of  the  gcneml 
pabUa 


^hc  iflOttth. 


The  Scottish  Bench  and  Bar, — On  February  5th  the  following 
letter  from  "A  Scotch  Client"  appeared  in  the  Times: — 

^  In  Scotland  the  case  is  far  different  The  law  Courts  are  sitting  in  the 
Edinbui^gh  Parliament  Hoase,  and  the  Judges  rise  early  every  day,  having 
too  few  causes  to  occupy  their  time.  And  some  of  the  law  Courts  are  actually 
said  to  be  not  in  use.  Again^  how  different  in  Scotland  from  England,  when 
I  tell  you  that  the  Qoveminent  scarce  know  how  to  fill  up  the  Judgeship  now 
vacant  by  the  decease  of  the  late  Lord  Neaves.  The  fact  is,  there  are  not  ten 
Advocates  from  whom  to  choose  a  J  udge.  There  are  three  Principal  Sheriffships 
vacant,  and  there  are  too  few  Advocates  from  whom  to  select  exnerienced 
Sheri£b.  I  say  experienced  Sheriffs,  because  the  county  Sheriff-Suostitutes, 
aopointed  by  the  Sheriffs  (not  by  the  Crown),  are  mostly  young,  briefless 
advocates,  of  little  knowledge  of  the  world,  and  the  very  barest  acquaintance 
wi&  the  practice  of  the  Bar,  so  far  as  holdinc  bona  fide  briefs^  These  Sheriff- 
Substitutes  are  on  the  average,  too  young  and  inexperienced,  though  they  have 
the  responsibilites  of  the  experienced  County  Court  Judges  of  England^ 
gentlemen  who  have  had  large  practice  in  Westminster  Hall  and  on  Circuit 

''The  fact  is,  the  Scotch  ^r  requires  more  attraction  in  order  to  keep  a 
sufficient  number  of  clever  and  able  young  men  in  training  for  judicial  ap- 
pointments. 

"  May  the  day  never  come  when  the  Lord  Advocate  of  Scotland,  as  the 
head  of  the  Scotch  Bar,  knows  so  little  of  world-like  experience,  or  of  Bar 
practice,  as  to  require  everything  to  be  laid  before  him  in  brieflike  shape  before 
ne  can  comprehend  what  is  required  of  him  to  fulfil  his  duties  properfy.** 

In  answer  to  this  extraordinary  letter,  "A  Scotch  Advocate" 
writes: — 

*^  In  reference  to  the  assertion  of  your  correspondent,  '  A  Scotch  Client,* 
tliat  'Scotch  Sheriff-Substitutes  are,  on  the  average,  too  young  and  inexperi- 
enced, though  they  have  the  responsibilities  of  the  experienced  County  (5)urt 
Judges  of  England,'  I  venture  to  call  your  attention  to  the  fact,  easily  verified 
by  reference  to  '  Oliver  and  Boyd's  Almanac,'  that  the  dates  of  call  to  the  Bar 
of  the  thirty-nine  Advocates  now  Sheriff-Substitutes  range  from  1819  to  1871, 
the  majority  having  become  Advocates  between  1843  and  1861.  Many  of  these 
gentlemen  when  appointed  Sheriff-Substitutes  were  not  briefless,  and  many 
more  certainly  not  in  their  youth.  As  regards  judicial  experience,  I  suppose 
that  on  the  ]§ench,  as  at  table,  Vappetit  vimt  en  mangeant.  In  the  above  are 
not  included  those  local  practitioners  in  the  Sheriff  Courts  who,  though  not 
nt«ml)ers  of  the  Edinburgh  Bar,  are  eligible  for  the  post  of  Sheriff-Substitute, 
and  have  been  selected  to  fill  it  in  consequence  of  their  experience  in  the  practice 
of  the  Court.*' 

"An  Advocate"   also  sends  the  following  letter,  the  truth  of 
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which  any  of  our  readers  who  are  conversant  with  Parliament 
House  business  will  at  once  admit :  — 

"*  A  Scotch  Client"*  must  surely  be  a  client  who  has  lost  his  case,  for  that  it 
is  difficult  to  account  otherwise  for  the  blundering  hostility  of  his  remarks  on 
the  Bench  and  Bar  of  his  native  country.  I  do  not  propose  to  occupy  your 
space  with  a  discussion  of  the  general  question  whether  the  Supreme  dourt 
of  Scotland  is  as  fully  employed  as  it  might  be.  It  is,  at  least,  doing  its  work 
with  a  rapidity  which  will  bear  comparison  with  that  of  any  other  Court  in 
the  country,  and  which  is  mainly  due  to  the  provisions  of  Lord  Qordon's  Pro- 
cedure Act  of  1868,  loyally  carried  out  as  these  have  been  by  the  Judges  and 
the  profession  generally.  But  I  ask  leave  to  correct  a  few  of  the  glaring 
inaccuracies  with  which  your  correspondent  supports  his  case.  It  is  not  true 
that  Hhe  Judges  rise  early  every  day,'  unless  the  early  rising  to  which  he  refers 
be  that  which  is  said  to  make  a  man  'healthy,  wealthy,  and  wise.'  If  he 
refers  to  their  time  of  rising  from  the  judgment-seat,  I  grant  that  occasionally 
one  or  two  of  those  who  sit  alone  rise  early  ;  but  eight  out  of  the  thirteen  are 
divisional  Judges,  and  the  divisions  sit  uniformly  from  ten  to  four  o'clock. 
Equally  apocryphal  is  his  information  that  *  some  of  the  law  Courts  are  actually 
said  to  be  not  m  use.'  If  so,  these  Courts  must  be  like  the  < secret  chambers' 
of  which  Blackwood  has  recently  been  writing,  hid  from  mortal  eye,  save  that 
of  the  'Client,'  or  his  informant.  But  it  is  when  he  comes  to  speak  of  the 
Sheriff  that  your  correspondent  displays  his  ignorance  most.  He  says  three 
Principal  Sheriffships  are  vacant,  whereas  there  are  only  two ;  and  then  he 
makes  the  astounding  statement  that  the  Sheriff-Substitutes  are  '  mostly  young, 
briefless  advocates,  of  little  knowledge  of  the  world,  and  the  very  barest 
ac(|uaintance  with  the  practice  of  the  Bar.'  Why,  out  of  the  forty  Advocates 
who  fill  the  office  of  Sheriff-Substitute  in  Scotland,  only  four  are  of  less  than 
twelve  years'  standing  at  the  Bar,  and  the  lai^er  proportion  range  from  twenty 
to  fifty-eight  years'  standing.  It  will  certainly  be  a  surprise,  though  possibly 
an  agreeable  one,  to  those  middle-aged  and  elderly  gentlemen  to  flna  them- 
selves described  as  'young,  briefless  advocates.'  As  to  their  '  knowledge  of  the 
world,'  it  is  a  vague  term  which  I  do  not  care  to  discuss  ;  but  I  should  think 
that  if  any  one  of  them  exhibited  as  little  knowledge  of  the  facts  around  him 
as  *A  Scotch  Client,'  he  would  have  very  little  chance  of  retaining  his  place. 
Your  correspondent  ends  his  letter  with  a  mysterious  aspiration  that  the  day 
may  never  come  when  the  Lord  Advocate  'knows  so  little  of  world-like  experi- 
ence or  of  Bar  practice'  as  to  do  something  or  other  which  I  do  not  profess  to 
understand.  As  Serjeant  Buzfuz  commented  on  Mr.  Pickwick's  message  about 
the  warming-pan  by  exclaiming,  *  Why,  gentlemen,  who  does  trouble  himself 
about  a  warming-pan  1 '  so  I  may  be  permitted  to  incjuire,  'Who  does  expect 
that  the  day  will  ever  come  when  the  Lord  Advocate  is  to  do  this  mystenous 
thing  ? '  But  a  truce  to  the  maundering  misrepresentations  of '  A  Scotch  Client ! ' 
Let  the  judicial  members  of  the  House  of  Lords  be  asked  their  opinion  of  the 
judgments  of  the  Scottish  Bench  and  the  pleadings  of  the  Scottish  Bar,  and  I, 
as  an  humble  member  of  the  latter,  shall  be  content  to  abide  by  it." 

Commenting  on  the  above  correspondence  the  Solicitors'  Journal 
remarks : — 

"  The  fact  that  the  Scottish  Judges  are  unnecessarily  numerous  as  regards 
the  present  business  is  indeed  admitted,  but  it  is  alleged  that  this  is 
due  to  the  temporary  depression  of  trade,  and  also  to  recent  improvements  in 
the  procedure  of  the  Court  of  Session,  which  have  rendered  it  a  more  speedy 
tribunal.  We  cannot  pretend  to  say  how  far  this  explanation  is  correct,  "rhe 
judicial  statistics  would  seem  to  indicate  that  the  business  of  the  Court  of 
Session  is  about  half  that  of  the  Court  of  Chancery.  The  Scottish  returns  for 
1874  and  for  1875  are,  it  seems,  defective ;  but  if  we  take  1873,  the  latest 
complete  year,  we  find  the  number  of  causes  initiated  in  that  year  in  the  Court 
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of  Session  nven  at  1321.  The  number  of  suite  initiated  by  bill  or  informa- 
tion in  the  Court  of  Chancery  in  the  same  year  was  2547,  and  the  number  of 
all  the  proceedings  initiated  in  that  Court  in  1873  was  3462.  We  grant  that 
the  four  Chancery  Judges  of  first  instance  are,  and  have  long  been,  too  few  for 
the  work,  but  it  does  seem  that  the  five  Outer  House  Judges  in  Scotland  are, 
and  have  for  some  time  been,  too  many  for  their  work." 

This  is  indeed  the  first  time  that  we  ever  heard  the  Court  of 
Chancery  quoted  as  a  model  Court.  Not  to  speak  of  the  utter 
block  of  business  which  at  present  prevails  there,  we  may  state 
that  though  nominally  there  are  only  four  Chancery  Judges — three 
Vice-Chancellors  and  the  Master  of  the  EoUs — ^yet  the  Chief 
Judge  in  Bankruptcy  may  be  considered  as  virtually  another.  Our 
Judges,  too,  perform  a  quantity  of  work  which  in  England  is  done  by 
Registrars  and  Clerks.  It  is  not,  however,  surprising  to  find  English 
journals  assuming  this  tone  when  they  see  the  Scotch  Courts  so 
much  abused  by  a  section  of  the  Scottish  press  and  of  Scottish 
Members  of  Parliament,  most  of  whom  however,  as  was  well 
pointed  out  by  a  contributor  in  our  last  number,  are  entirely  devoid 
of  any  knowledge  of  law  or  legal  procedure.  It  is  wonderful  to 
note  how  nonsense  will  propagate  itself,  and  be  believed  in, 
when  asserted  with  sujBScient  vehemence  and  persistency. 

Perhaps  our  sapient  critics  and  legislators  would  like  our  Courts 
to  be  modelled  on  some  of  those  in  America,  as  will  be  seen  by 
the  following  extract  from  the  Central  Law  Journal: — 

"  One  of  our  contributing  editors,  in  apologizing  for  not  annotating  certain 
decisions  sent  to  him,  writes : — *  Our  Court  has  been  in  session  here  for  the 
last  ten  days  almost  day  and  night.  It  is  not  run  like  one  of  your  kid-glove 
city  Courts.  It  convenes  at  the  healthy  hour  of  eight  a.m.,  and  adjourns  at 
noon  long  enough  for  one  to  bolt  his  dinner — if  he  has  little  to  bolt ;  and 
evening  sessions  are  held  continuing  until  ten  or  eleven  o'clock  at  night." 

The  Comic  Side  of  a  Sheriff's  Hxiperiences? — The  late  Lord  Neaves 
has  recorded  his  experience  of  the  hardships  of  the  professional  life 
of  a  Sheriff  of  Orkney  and  Shetland.  But  it  never  entered  into  his 
poetical  imagination  that  the  services  of  the  Sheriff  of  these  counties 
should  be  demanded  as  they  have  been  by  an  Englishman  in  a  letter 
addressed  "  Mr.  Thorns,  Sheriff,  Shetland,  KB.,"  and  for  which,  ere 
it  reached  that  gentleman  in  Edinburgh,  where  he  resides,  he  had 
the  privilege  of  paying  extra  postage.  The  familiarity  of  the  un- 
known correspondent  is  as  striking  as  is  the  address  of  the  writer. 
Can  it  be  that,  emanating  from  "  Beaconsfield,"  this  letter  is  pro- 
phetic of  what  (if  rumour  speaks  truly)  awaits  the  high  office  of 

*  Soiifit,  "The  Sheriff  at  Sea,"  in  Sojigs  and  Feraes,  by  a  Contributor  to  Uaga, 
4th  Edition.    William  Blackwood  ft  Sona,  Londoa  and  Edinburgh. 
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the  Sheriff  of  a  county  in  Scotland.    Bat  here  is  the  letter  to  speak 

for  itself: — 

"  Bbacokbfield,  Btrkdale,  Southport,  England, 
'' Ntw  Year*$  Eve,  lS7e, 

"  Dear  Sir, — Will  you  do  me  the  favour  to  send  by  post  one  of  the  real  Sliet* 
land  sailors'  nightcaps  I  suifer  from  neuralgia.  I  enclose  three  shillinfiss,  and 
if  any  more,  wfll  send  it  on  receipt  of  the  cap. — Yours  faithfully, 

'*Sam.  R.  Townbhend. 
«  My  head  is  twenty-three  inches  in  circumference." 

As  the  nightcap  was  good-naturedly  purchased  and  sent  im- 
mediately, with  a  hint  that  the  Sheriff's  kind  services  should  pro- 
voke a  grateful  liberality  towards  the  Zetland  Sailors'  Home  and 
Institute,  which  has  not  been  taken,  the  selfishness  (not  to  speak  of 
anything  else)  of  the  Sheriff's  English  correspondent  is  apparent. 
Unfortunately  for  the  public  purse,  such  demands  on  a  Sheriff  s 
time,  as  well  as  taste  and  talent  in  selecting  nightcaps,  will,  if  the 
office  is  to  be  continued,  be  found  an  undoubtedly  good  claim  for 
an  increase  of  salary  I 

Another  Franeo-Oerman  War. — Continental  jurists  have  at  pre- 
sent an  luteinational  Divorce  Case  which  must  interest  those  who 
love  to  follow  the  moven*ents,  and  especially  the  follies,  of  the 
upper  ten  thousand,  and  which  must  interest  still  more  strongly 
those  who  watch  the  rival  pretensions  of  the  two  greatest  of  the 
Continental  Powers.  In  1874  Mme.la  Princesse  de  Bauffremont 
(whose  maiden  title  was  Countess  of  Caraman-Chimay)  was  judi* 
cially  separated  from  her  husband.  Prince  Paul  de  Bauffremont, 
according  to  the  French  form  of  a^aration  de  carps.  She  was 
then,  of  course,  a  French  subject  In  1875  she  obtained  from  the 
government  of  Saxe-Altenburg  a  certificate  of  naturalization  as  a 
(lerman  subject,  in  terms  of  the  Imperial  law  of  1st  June  1870. 
Thereafter,  having  acquired  a  domicile  near  Dresden,  she  married 
at  Berlin,  on  24th  October  1875,  Prince  George  of  Bibesco,  a  Eou- 
manian,  according  to  the  formalities  of  the  Prussian  law.  Now, 
among  other  conditions  of  naturalization,  the  Imperial  law  of  1870 
requires  in  aliens  a  capacity  to  contract  {disposUixme-fakig)  accord- 
ing to  their  native  law ;  and  naturalization  in  any  German  State 
makes  one  a  subject  of  the  whole  empire.  Had  the  Princess,  then, 
such  a  capacity,  enabling  her  to  acquire  naturalization,  her  French 
marriage  subsisting  ?  The  French  law,  of  course,  prohibits  her 
marrying  again ;  but  it  allows  her  to  acquire  a  domicile  distinct  from 
that  of  her  separated  husband.  This  seems  to  follow  from  the 
extinction  of  the  obligation  to  reside  together,  and  from  the  separa- 
tion of  funds,  although  the  husband's  consent  remains  necessary  to 
the  alienation  of  the  wife's  heritable  estate.  The  mere  incapacity  to 
contract  a  marriage  (which  would  apply  to  the  case  of  an  dieii 
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monk)  can  hardly  prevent  naturalization  under  the  Imperial  law. 
Kow  the  common  law  of  Germany  regards  a  judicial  separation  as 
equivalent  to  a  complete  dissolution  of  the  marriage,  as  equivalent 
to  divorce  for  Catholics  under  the  new  civil  marriage  legislation 
of  Germany  (Schulte,  Handbttch  des  Katholischm  UherectUs,  1855, 
p.  696,  and  Imperial  law  of  6th  February  1875).  And  the  Code 
Civile  of  France,  like  the  law  of  most  European  countries,  rejects 
the  idea  of  a  "  mixed  subject ; "  it  admits  that  the  acquisition  of  a 
foreign  nationality  destroys  the  previously  existing  French  nation- 
ality. Except  according  to  the  laws  of  Germany  and  the  United 
States,  one  cannot  have  two  countries ;  and  one  country  cannot 
judge  of  the  reasons  which  induce  another  to  grant  naturalization. 
Separated  spouses  might  thus  acquire  different  nationalities.  The 
great  question,  therefore,  in  the  fiibesco  case  is  whether  France, 
admitting  the  naturalization,  ought  also  to  admit  the  German  mar- 
riage  as  valid.  This  forms  the  subject  of  a  learned  opinion  by 
Professor  Holtzendorflf  of  Munich,  which  has  been  published  in  the 
Smew  of  iTUeraaiumal  Law.  It  is  quite  clear  that  whatever  view 
the  German  Courts  may  take,  France  will  not  admit  that  the  rights 
of  the  separated  French  husband  have  been  varied  by  the  fact  of 
naturalization  of  the  separated  wife.  The  legal  form  of  the  objection 
would  probably  be,  that  assuming  the  separated  French  wife  capable 
of  naturalization  for  other  purposes,  she  cannot  by  naturalization 
alter  her  matrimonial  daiiiSy  her  marriage  and  separation  having 
both  been  French,  and  her  husband  remaining  a  subject  of  France, 
where  her  heritable  estate  is  situated.  This  seems  to  be  a  pure 
couflict  between  institutions  which  cannot  be  reconciled.  Had  both 
parties  removed  their  domicile  to  Germany,  the  case  might  have 
been  different  But  here  the  husband  and  wife  are  placed  under 
different  laws ;  and  it  seems  the  suggestion  of  common  sense  and 
of  common  justice  that  it  shall  not  be  in  the  power  of  one  party  to 
get  rid  of  the  contract.  But  we  do  not  see  how  peace  can  be 
declared  between  the  countries  until  their  institutions  have  been 
assimilated. 

Liabilities  of  Husbands — Sir  George  Jessel,  the  Observer  remarks, 
has  given  an  interlocutory  decision  in  a  case  which  raises  some 
very  important  points  with  regard  to  the  liabilities  of  those  unfor- 
tunate persons  who  happen  to  be  the  husbands  of  married  women. 
It  seems  that  a  certain  married  lady  is,  among  her  separate  pro- 
perty, possessed  of  a  racehorse,  upon  which  she  has  given  several 
mortgages.  The  horse  is  entered  for  various  races ;  the  mortgagees 
are  pressing  for  payment ;  the  trainer  claims  a  lieu  for  his  ex- 
penses ;  and  by  way  of  settling  all  these  conflicting  claims,  it  has 
been  suggested  that  the  horse  should  be  sold,  and  the  proceeds  of 
the  sale  equitably  divided  among  the  claimants.  Sir  George  Jessel, 
after  observing  that  it  was  rather  an  extension  of  the  modern 
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doctrine  of  female  rights  for  a  lady  to  own  racehorses,  and  run  them 
in  her  own  name,  went  on  to  declare  his  conviction  that  the 
evidence  in  the  case  was  so  conflicting  that  he  should  make  no 
order  one  way  or  the  other.  Upon  this  a  learned  counsel,  who 
appeared  for  the  lady's  husband,  rose  up  to  complain  that  his  client 
had  been  made  a  party  to  the  suit  against  his  express  wish ;  that 
he  knew  nothing  about  his  wife's  racehorses,  and  cared  less ;  and 
that  he  begged  that  the  application  as  against  himself  might  be 
dismissed  with  costs.  The  Master  of  the  Bolls  replied,  from  the 
strict  point  of  view  of  equity,  that  the  unhappy  gentleman  was  a 
nepessary  party,  that  he  was  responsible  for  his  wife's  acts,  and 
that  if  the  lady  sold  the  horse,  or  otherwise  parted  with  it,  he 
would  be  liable  constructively  for  her  contempt  of  Court,  and  would 
have  to  go  to  prison  accordingly.  The  learned  counsel  protested, 
with  some  eloquence  and  at  some  length,  against  what  he  designated 
as  "  this  new  peril  of  matrimony,"  but  was  summarily  interrupted 
by  the  learned  Judge,  who  told  him  that  if  a  man  chooses  to  marry 
a  lady  who  owns  racehorses,  he  must  take  the  consequences.  This 
may  or  may  not  be  the  strictly  legal  view  of  the  case,  but  it 
cannot  be  questioned  that  a  new  terror  has  been  added  to  matri- 
mony ;  and  it  will,  perhaps,  in  future  be  as  well  that  a  clause 
shoidd  be  inserted  in  every  marriage  settlement  by  which  the 
trustees  indemnify  the  husband  against  any  liabilities  which  his 
wife  may  have  contracted  on  the  turf  while  still  a  spinster. 

Faculty  of  Procurators,  Dundee. — ^The  annual  meeting  of  this 
Faculty  was  held  on  Ist  February,  when  the  following  office- 
bearers were  elected: — John  B.  Baxter,  LLD.,  president;  David 
EoUo,  vice-president;  George  Heron,  treasurer;  and  John  A. 
Swanston,  secretary. 

Lady  Lawyers. — The  Council  of  University  College,  London,  have 
awarded  the  Joseph  Hume  Scholarship  in  Jurisprudence  to  a  lady 
who  has  already  taken  the  first  place  in  all  that  women  are  per- 
mitted to  attend  at  this  institution,  and  who  is  now  working  her 
way  in  such  active  business  at  the  law  as  is  allowed  to  persons  who 
tTQ  not  called  to  the  Bar.  ^Law  Times, 


APPOINTMENTS. 

Mr.  Egbert  Lee,  Advocate,  has  been  appointed  Sheriff  of  Perth- 
shire, vacant  by  the  elevation  of  Mr.  Sheriflf  Adam  to  the  Bench. 
Mr.  Lee  was  called  to  the  Bar  in  1853,  was  an  Advocate-Depute 
under  Lord  Advocate  Gordon  during  the  Conservative  Govern- 
ment of  1867,  and  was  re-appointed  when  that  ministry  again 
came  into  power  in  1874     In  the  following  year,  on  the  death  of 
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Mr.  Sheriff  Blackburn,  he  was  made  Sherifif  of  Stirlingshire,  from 
'M'hich  office  he  now  goes  to  his  new  county. 

Mr.  William  Ellis  Gloag,  Advocate^  succeeds  Mr.  Lee  in  the 
Sheriffship  of  Stirling.  Mr.  Gloag  was  admitted  a  Member  of 
the  Faculty  in  1853,  and  has  been  an  Advocate  Depute  since 
1874 

Mr.  John  Pettigrew  Wilson,  Advocate,  has  been  appointed 
Sheriff  of  Boss  and  Cromarty,  vacant  by  Mr.  Macdonald  being 
made  Solicitor-General.  Mr.  Wilson  was  called  to  the  Bar  in 
1846. 

Mr.  Alexander  Blair,  Advocate  (1860),  has  been  appointed  an 
Advocate-Depute. 

Mr.  Peter  Alexander  Speirs,  B.A,  Advocate  (1866),  has  been 
appointed  Sheriff-Substitute  at  Portree,  Isle  of  Skye. 

It  was  oflScially  announced  by  the  Lord  Advocate,  in  the  House 
of  Commons  on  the  14th  of  February,  that  the  Government  do  not 
intend  to  fill  up  the  vacant  Judgeship,  and  that  a  BUI  dealing  with 
the  subject  would  shortly  be  brought  in.  We  reserve  any  remarks 
on  this  procedure  until  we  see  the  promised  Bill.  His  Lordship 
also  stated  that  the  Government  had  no  intention  of  dealing  with 
the  question  of  the  double  Sheriffships  at  present. 


lite  Scottish  $ab)  iH^g^Bine  anb  Sheriff  (Eourt  ^eporler. 


PERTH  SHERIFF  COURT. 

Sheriff  Babclat. 

MAILER  V,  NORTH  BRTTiSH  RAILWAT  CO.— 5e^  December  1876. 

BaHway  Carriage-'Damage,'-'The  facts  of  the  case  are  minutely  detailed  in 
the  foUowing  judgment  of  the  Slieriff-Substitute  : — 

"  Perth,  bth  December  1876.— Having  heard  parties  procurators  and  made 
tvizandnm  with  the  process,  proofs,  and  debate,  together  with  the  minutes  of 
parties  ordered  by  the  Court  as  to  the  measure  of  injury  and  damages  :  Finds 
M  matters  of  fact,  first,  in  the  month  of  October  1876,  the  pursuer,  a  manu- 
factarer  in  Auchterarder,  sent  thirty-two  dozen  of  woollen  handkerchiefs 
belonging  to  him  to  Messrs.  James  Dick  &  Co.,  woollen  manufacturers, 
Tillicooltiy,  for  the  purpose  of  the  process  known  as  finishing ;  second,  the 
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said  goodfl,  baying  been  so  operated  on  by  Dick  &  Co.,  were,  on  or  about  tbe 
3l8t  October  1876,  delivered  to  the  defenders*  Company,  and  by  them  received 
at  Tillicoultry  to  be  transmitted  and  delivered  uy  them  to  the  pursuer  at 
Anchterarder,  and  were  properly  packed  when  so  delivered  ;  third,  the  said 
coods  were,  on  the  evening  of  Saturday,  the  23rd  of  said  month  of  October,  de- 
livered by  the  Caledonian  Railway  Company  (to  whose  line  the  defenders 
transferred  the  goods)  at  Auchteraraer,  but  it  was  immediately  discovered  that 
the  bales  whilst  in  transit  had  sustained  injury  and  damage  by  wet,  and 
complaints  were  forthwith  made  by  the  pursuer  to  the  railway  officials  of  the 
Caledonian  Company  at  Anchterarder,  and  by  them  communicated  to  the 
defenders ;  fourth,  the  pursuer  in  the  meantime  received  the  goods  into  his 
premises,  and  after  sunory  communications  with  the  agents  of  the  Caledonian 
Railway  Company,  the  said  goods  were  returned  by  that  Company  with  the 
knowledge  of  the  pursuer  to  Dick  &  Co.  for  the  purpose  of  being  refinished  ; 
fifth,  the  said  goods  were  not  entirely  damaged  so  as  to  be  rendered  unsaleable 
when  refinished  by  Dick  &  Co.,  and  the  charge  of  that  operation  at  7d.  per 
dozen  amounted  to  ISn.  8d.  ;  sixth,  whilst  the  goods  were  in  possession  of 
Dick  &  Co.,  the  pursuer,  on  21st  April  last  (1876),  raised  the  present  action, 
claiming  as  the  price  or  value  of  tne  goods  42s.  the  dozen,  or  i;67,  48.  in  all, 
with  j£5,  4s.  for  packing  and  loss  and  inconvenience  in  business,  and  making 
in  all  ;£72,  88  ;  seventh,  on  the  2d  June,  in  the  dependence  of  the  action,  the 
defenders  moved  for  warrant  to  sell  the  goods,  but  the  pursuer  refused  to  con- 
sent thereto  ;  eighth  in  the  record  made  up  in  process  the  defenders  estimated 
the  damage  sustained  by  the  goods  at  3s.  per  dozen,  but  alleged  (and  it  was  not 
denied)  that  they  had  offered  5s.  the  dozen,  which  offer  they  judicial! v  repeated, 
making  in  all  for  the  thirty-two  dozen  the  sum  of  £S ;  ninth,  the  pursuer 
took  no  measures,  by  inspection,  to  estimate  the  damage  or  injury  done  to  the 
goods,  and  in  course  ot  proof  led  no  evidence  as  to  its  amount ;  but   the 
defenders  adduced  two  qualified  witnesses  who  had  seen  the  goods  after  being 
refinished,  and  one  of  them  estimated  the  damage  at  bet\i'een  2s.  to  3s.,  and  the 
other  made  the  estimate  5s.  the  dozen — the  sum  offered  by  the  defenders  : 
tenth,  the  defenders,  on  31st  July  last,  applied  to  the  Sheriff  of  Clackmannan- 
shire craving  warrant  to  sell  the  goods  still  in  the  custody  of  Dick  &  Co.,  to 
which  action  the  pursuer,  though  called,  failed  to  appear  and  object,  and 
accordin^dy  warrant  as  craved  was  granted  to  fell  the  goods  at  Glasgow  ; 
eleventh,  under  the  said  warrant  the  goods,  after  advertisement,  were  sold  iu 
Glasgow,  and  brought  ;£42,  12d.  of  gross  price,  and  after  deducting  18s.  8d.,  tbe 
cost  of  refinishing  as  aforesaid,  and  £8,  lis.  6d.  of  expenses  connected  with  tlie 
sale,  the  free  balance  was  reduced  to  £34,  3s.  6d.,  which  was  reported  to  tbe 
Sheriff  and  the  sale  approved  of,  and  the  said  free  balance  consigned  with  the 
Sheriff-Clerk  of  Alloa  to  abide  the  future  orders  of  Court.   Applying  law  tothe»e 
findings  of  fact :  Finds  that  the  gooils  were  Dot  injured  and  damaged  to  such  an 
extent  asentitled  the  pursuer  to  reject  thesame,  and  to  insist  on  the  defenders  pay- 
ing their  full  value  as  a  total  loss,  but  only  for  such  damage  as  might  be  ascer- 
tained by  judicial  or  neutral  inspection  to  be  the  real  amount  of  injury  and 
damage  sustained  ;  and  having  taken  no  measures  for  the  ascertainment  of 
such,  and  having  rejected  the  tender  made  before  and  judicially  repeated  in 
the  action  of  the  sum  of  £S  as  the  estimated  amount  of  injury,  and  again 
having  declined  in  course  of  the  process  to  a  sale  of  the  goods,  which  compelled 
the  defenders  to  apply  and  obtain  iudicial  authority  to  sell  the  goods,  he  is  not 
now  entitled  to  any  further  sum  than  the  free  proceeds  of  sale,  with  the  addi- 
tion of  the  proved  amount  of  injury  or  damage  done  to  the  goods  and  consequent 
depreciation  in  value  :  Therefore  decerns  against  the  defenders  for  j£10,  as  the 
amount  of  loss  or  damage  by  depreciation  in  the  value  of  the  goods  and  incon- 
venience  otherwise  sustained  by  the  purauer,  and  puxid  ultra  assoilzies  the 
defendera  from  the  action  ;  and  in  respect  of  the  tenders  made,  finds  theui 
entitled  to  costs ;  remits  the  account  thereof  to  the  auditor  to  tax,  reserving 
to  the  pursuer  to  apply  to  the  Sheriff  of  Clackmannan  for  warrant  to  uplift  tlie 
free  proceeds  consigned  to  the  Court,  and  decerns.  Huqb  Barclay. 


SHERIFF  COUKT  REPORTER.  175 

"  NoU. — Of  coone,  the  defenders  as  contracting  parties  are  liable  for  the 
Caledonian  Company  so  far  as  the  transit  and  delivery  are  at  issue  ;  but  they 
are  not  liable  for  any  contract  or  action  outwith  the  mere  carrying  and  delivery 
which  their  officials  may  have  made  as  to  the  disposal  of  the  goods  ;  but  no 
«ach  completed  contract  is  proved  so  as  to  fix  on  either  Company  the  taking 
the  goods  at  their  original  valae.  Where  goods  in  transit  by  railway  are  lost, 
or  so  much  damaged  as  to  be  rendered  unsaleable  or  worthless,  the  consigner  or 
consignee  has  claim  against  the  Company  for  their  full  value.  But  it  was  never 
heard  of  that  where  mere  damage  has  been  sustained  to  goods  in  their  transit 
capable  of  being  ascertained  and  estimated  the  consignee  can  reject  and  throw 
them  on  the  Railway  Company,  and  insist  on  their  full  value.  In  such  cases  it 
18  his  duty  to  get  an  estimate  made  of  the  extent  of  damage,  either  with  consent 
of  the  Company  or  under  judicial  warrant,  or  at  least  by  neutral  qualified 
nersons.  The  pursuer  failed  in  this,  and  insisted  on  full  value  being  paid  him. 
Whoeyer  were  the  parties  to  the  goods  being  sent  to  the  manufacturer's  for 
restoration,  such  was  a  judicious  act,  and  the  offer  made  did  more  than  cover 
the  expense  of  refinishmg.  But  as.  there  may  notwithstanding  have  been  a 
decrease  in  yalue  and  price,  there  should  be  a  corresponding  sum  over  the  bare 
cost  of  refinishing  ;  but  the  sum  offered  was  amply  sufficient  to  cover  such,  and 
any  inconvenience  the  pursuer  might  suffer  by  his  goods  being  withheld  for  a 
time  from  the  market.  It  is  not  likely  that  the  goods  sold  under  a  warrant  at 
a  public  sale  would  bring  as  good  a  price  as  if  sold  in  course  of  trade  and  by 
wholesale.  The  pursuer  has  himself  to  blame  for  this,  because  had  he  accepted 
the  reasonable  offer  of  the  Company  the  goods  would  have  been  speedily  restored 
to  him  for  his  own  trade  sales.  The  Sheriff-Substitute  had  some  hesitation 
under  the  conclusion  of  the  action  for  full  value  of  the  goods  as  a  total  loss  to 
award  a  sum  in  name  of  loss  or  damage  ;  but  as  the  greater  comprehends  the 
less,  he  has  decerned  for  a  sum  equivalent  to  the  depreciation  in  yalue  of  the 
goods  and  the  inconvenience  suffered  by  the  pursuer,  for  which  he  has  himself 
chiefly  to  blame.  The  pursuer  claiming  full  yalue  led  no  evidence  as  to 
depreciation  or  loss,  but  led  some  evidence  as  to  the  intrinsic  value,  which  is 
far  from  being  satisfactory.  The  defenders,  on  the  other  hand,  led  evidence  as 
to  damage,  and  taking  the  highest  estimate  at  5s.  the  dozen  of  handkerchiefs, 
and  allowing  £2  for  inconvenience,  the  pursuer  getting  the  free  proceeds  will 
be  amply  satisfied.  Indeed,  adding  the  sum  awarded  to  the  free  proceeds,  and 
considering  that  sales  by  vendue  bring  less  than  in  the  usual  and  ordinary 
trade  sales,  there  appears  no  small  corroboration  of  the  depreciation  being  as 
sworn  to  by  the  defenders*  witnesses.  H.  B." 

Act.— Young. AlL^MUUr. 

Both  parties  appealed  to  the  Sheriff,  but  subsequently  withdrew  their  appeals, 
and  acquiesced  in  the  decision  of  the  Sheriff-Substitute. 


ELECTION  OF  PAROCHIAL  BOARD — MISTAKES  IN  ROLL  OF  yOTERS. 

30^  December  1876. 

Two  petitions  were  successively  presented  to  the  Sheriff  by  certain  parties 
complaining  of  an  election  by  the  ratepayers  of  Scone,  and  seeking  it  to  be  set 
aside.  Tiie  ground  of  the  first  complaint  was  that  a  person  had  yoted  who 
was  not  the  person  named  in  the  roll.  The  second  complaint  was  grounded  on 
a  joint  tenant  having  voted  who  was  not  marked  in  the  roll  as  the  tenant 
entitled  to  vote  under  the  rules  laid  down  by  the  Board  of  Supervision.  The 
fullowine  decisions  were  pronounced  : — 

•*  Per&,  ZOth  December  1876.— Having  heard  parties*  procurators  on  the  con- 
joined compbiints,  and  made  avizandum  with  the  productions  and  debate: 
Finds  in  the  case  complaining  of  the  vote  of  John  Young  :  First,  IVilliam 
Young,  in  1861,  by  the  lease  No.  3  of  process,  became  tenant  of  the  farm  of 
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Springfield  in  the  imrish  of  Scone  :  Secondf  WUUam  Toung  having  died,  his 
eldest  son  WiUiam  Young,  junior,  by  assignation  in  1872,  No.  4  of  proeess, 
assigned  the  said  lease  to  John  Young,  his  brother,  the  voter  :  Third,  The  said 
Joha  Young  has,  since  said  assignation,  been  sole  tenant  and  occupant  of 
Springfield,  and  as  such  has  been  assessed  for  the  relief  of  the  poor  of  Scone, 
and  as  such,  was  entitled  to  vote  in  elections  :  Fourth,  The  said  John  Young, 
on  25th  November  last,  attended  the  meeting  of  ratepayers  for  the  election  of 
nominated  members  for  the  Parochial  Board,  and  no  other  person  having 
appeared  and  claimed  to  vote  for  Springfield,  he  was  without  objection  allowed 
to  record  his  vote,' but  was  erroneously  entered  by  the  Inspector  under  the 
name  of  IVilHam  Young.  On  the  objected  vote  of  James  Stewart :  Finds 
first.  That  James  and  Thomas  Stewart  are  joint  tenants  of  Whinnvmuir  in  the 
parinh  of  Scone,  and  as  such  are  assessed  for  relief  of  the  poor,  and  are  entitled 
to  vote  :  Second^  That  both  tenants  attended  the  said  meeting  for  election  of 
nominated  members  :  Third,  That  it  is  not  shown  that  the  Inspector  (as  he 
ought  to  have  done)  had  prepared  a  roll  of  persons  entitled  to  vote,  but  only 
made  a  roll  of  persons  present  at  the  meeting  :  Fourth,  That,  without  objection, 
James  Stewart,  who  was  first  entered  in  the  minute  of  the  meeting,  was 
allowed  to  record  his  votes,  and  Thomas  Stewart,  who  was  subsequently 
entered  on  the  minute,  recorded  no  vote  :  Therefore  finds  that  the  votes  of 
John  Young,  and  James  Stewart  for  himself,  and  Thomas  Stewart,  were  validly 
given,  dismisses  the  petition  complaining  of  the  said  votes  and  consequent 
declaration  of  election :  Finds  the  defenders  entitled  to  costs,  remits  the 
account  thereof  to  the  auditor  to  tax,  and  decerns.  Hugh  Barclay. 

"  Note. — ^With  reference  to  the  vote  of  John  Young,  there  cannot  exist  the 
slightest  doubt.  He  was  the  only  person  entitled  to  vote,  and  did  so  without 
objection,  and  it  would  be  a  feamd  miscarriage  of  justice  to  deprive  him  of 
his  vote  because  of  a  blunder  in  the  county  Valuation  Roll,  or  because  of  the 
Inspector  having  erroneously  recorded  his  Christian  name.  The  Vote  would 
have  been  good  (as  it  oftens  occurs)  though  the  Christian  name  was  blank  in 
the  roll.  The  objection  to  the  vote  of  Stewart  might  have  been  more  difficult 
had  the  Inspector  prepared  a  List  of  Voters  and  the  directions  of  the  statute 
followed  by  the  rules  of  the  Board  of  Supervision  not  been  adopted,  and  the 
person  selected  for  voting  not  been  distinguished  therein.  But  there  was  no 
such  roll — ^both  tenants  were  present,  and  the  one  was  allowed  to  voto'with  the 
consent  of  the  other,  and  without  objection  from  any  of  the  electors.  Where 
there  exists  a  large  corporation,  the  propriety  of  fixing  the  individual  to  vote 
before  the  election  is  obvious,  as  several  might  come  claiming  to  vote.  But 
here,  where  both  tenants  were  present,  there  is  the  best  proof  of  selection — 
indeed  it  might  be  held  that  both  have  voted.  The  vote  here,  as  well  as  in 
the  case  of  Young,  cannot  be  excluded  because  of  the  fault  of  the  Valuator 
or  Inspector. 

"  The  Sheriff-Substitute  cannot  refrain  from  stating^  to  the  credit  of  the 
excellent  machinery  of  the  Statute,  still  more  for  the  good  management  of 
Parochial  Inspector,  and  the  great  harmony  existing  in  its  administration  by 
the  ratepayers,  that  this  is  the  first  case  be  has  had  disputed  of  the  annual 
elections  under  the  Poor  Law  Statutes.  He  cannot  record  a  similar  fiEivoarable 
award  as  to  elections  under  some  other  Statutes. 

**  The  Statute  (section  xl.)  provides  for  inaccuracies  being  rectified;  but  apart 
from  the  Statute,  and  at  common  law,  in  all  cases  of  franchise  and  its  exercise 
the  utmost  freedom  must  be  allowed  to  all  qualified  to  record  their  votes,  and 
no  mere  technical  objections  must  be  allowed  to  interrupt  that  liberty.  It  is 
the  free  exercise  of  this  that  enables  the  law  to  punish  all  attempts  at  fraud 
and  impersonation.  H.  B." 

Act.—M.  Jamuon. Alt.—W.  M'Leiih. 
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SHERIFF  COURT  OF  DUMFRIES. 
MORRISON  V.  m'lean. — 14^  November  1876. 

AUocation  of  cusessTnent — Repair  of  manse — Liability  of  magistrates — Beal  and 
valued  rent. — In  1872  the  manse  of  the  parish  of  Annan  being  in  a  bad  state  of 
repair,  the  heritors  of  the  parish  resolved  to  expend  a  considerable  sum  of  money 
in  making  additions  thereto,  and  in  rendering  it  a  comfortable  residence  for  the 
minister  of  the  parish.  On  20th  February  1873,  the  heritors  imposed  an  interim 
assessment  for  the  purpose  of  raising  ;C600  on  account  of  the  expenditure 
incurred,  and  the  clerk,  Mr.  A.  C.  Morrison,  was  instructed  to  allocate  and 
collect  the  same.  He  thereupon  allocated  the  assessment  on  the  real  rent  or 
yearly  value  of  all  lands  and  heritages  within  the  parish  and  burgh  of  Annan, 
as  these  appeared  on  the  Valuation  Rolls  in  force  in  said  parish  and  burgh  for 
1872-73. 

Mr.  Campbell  McLean,  merchant  in  Annan,  is  the  proprietor  of  subjects 
within  the  burgh  of  Annan  yielding  a  gross  rental  of  about  ^350  per  annum, 
and  he  intimated  to  the  clerk  and  collector  that  he  consideitid  the  principle 
upon  which  the  assessment  was  allocated  erroneous,  and  that  he  would  refuse 
payroeut  of  the  sum  allocated  upon  him. 

The  clerk  was  instructed  to  try  the  point  raised  by  Mr.  McLean  in  Court, 
and  some  time  a^^o  an  action  at  his  instance  was  instituted,  in  which  he  pleaded 
(I)  that  the  burden  of  building  and  repairing  manses  was  by  the  Act  1663,  cap. 
21,  imposed  upon  the  heritors  of  the  parish  ;  (2)  that  the  defender  was  a  heritor 
in  virtue  of  his  property  within  the  ourgh,  and  therefore  liable  in  a  proportion 
of  the  assessment ;  (3)  that  it  fell  to  be  imposed  upon  the  real  rent  or  annual 
value  of  lands  and  heritages  within  the  parish  and  burgh  ;  and  (4)  that  the 
defender,  in  consequence  of  his  having  attended  and  taken  part  at  the  meeting 
of  heritors  when  the  assessment  was  imposed,  was  barred  from  pleading  any 
objection  thereto. 

Mr.  McLean,  on  the  other  hand,  pleaded  (1)  that  the  Magistrates  of  the  burgh 
of  Annan,  an  representing  the  community,  were,  along  with  the  landward 
heritors  of  the  pirish,  primarily  liable  in  all  assessments  imposed  for  repairs 
on  the  manse  for  the  minister  of  the  parish  ;  (2)  that  the  assessment  imposed  by 
the  heritors  fell  to  be  allocated  upon  the  heritors  according  to  their  "valued 
rents;'*  and  (3)  that  the  pursuer  bad  no  w^arrant  or  authority  to  impose  the 
assessment  upon  the  real  rent  or  annual  value.  The  Sheriif^Substitute  has 
given  effect  to  the  defender's  contention,  and  has  pronounced  the  following 
iuterlocutor,  which,  on  appeal,  has  been  adhered  to  by  Sheriff  Napier. 

^^ Dumfries,  I4th  November  1876. — The  Sheriff-Substitute,  having  considered 
the  closed  record  and  whole  process  after  debate  thereon  :  Finds  in  fact  (1) 
that  the  summons  concludes  for  payment  of  the  sum  of  £10,  7s.,  being  tne 
amount  alleged  to  be  due  by  the  defender  under  an  interim  assessment  *  im- 
posed on  the  lands  and  heritages  in  the  parish  and  burgh  of  Annan  for 
additions  and  repairs  to  the  manse  of  said  parish,'  at  the  rate  of  6d.  per  pound 
on  £376,  158.,  being  'the  real  rent  or  valuation  of  subjects  in  said  parish  and 
boi^^h  belonging  to  him,'  including  interest  for  two  years ;  (2)  that  the 
defender  is  the  owner  of  the  properties  in  said  burgh  and  parish  set  forth  in 
article  7th  of  the  condescendence,  and  that  the  real  rental  thereof  is  admitted  by 
him  to  be  as  therein  stated,  £343,  10s. ;  (3)  that  at  a  meeting  of  the  heritors 
of  the  parish  of  Annan,  held  on  the  20th  day  of  February  1873,  in  which  the 
defender  took  part,  it  was  inter  alia  unanimously  resolved  that  an  interim 
assessment  be  imposed  on  the  heritors  for  the  purpose  of  meeting  the  expense 
of  repairs  on  the  manse  to  the  extent  of  £600,  and  thereupon  the  clerk  was 
directed  *  to  allocate  and  collect  the  same  from  the  heritors  of  the  parish  ; ' 
(4)  that  the  pursuer,  as  clerk  foresaid,  alIoc4ited  the  said  assessment  on  the 
Luidward  heritors,  and  on  the  owners  of  heritages  within  the  burgh,  according 
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to  the  real  rent  of  tLeir  respective  properties  ;  (5)  that  prior  to  said  allocation, 
ami  from  time  immemoml,all  assessments  within  said  parish,  either  for  buikliiig 
or  repairing  the  manse,  were  laid  on  the  landward  heritors,  and  on  the  Magis- 
trates as  representing  the  burgh  and  community,  according  to  the  valueil  rent 
as  appearing  from  the  cess  l)ooks  of  the  county  ;  and  (6)  that  no  assessments 
in  connection  with  the  Parish  Church  were  ever  impoeeti  on  the  real  rental  of 
the  parish  prior  to  the  date  when  the  assessment  in  question  was  imposed : 
Finds  in  law  (1)  that  the  assessment  in  question,  having  been  imposed  simply 
on  the  heritors  of  the  parish  without  sitecifyiug  that  any  change  was  to  be 
made  in  the  mode  of  allocation,  it  was  tne  duty  of  the  pursuer,  in  allocating 
the  same,  to  follow  the  'use  and  wont'  of  the  parish  ;  (2)  that  the  term 
'heritors'  by  saiti  use  and  wont  includes  only  the  landward  heritors  and 
Magistrates  of  Annan  as  representing  the  burgh  and  the  community  ;  (3)  that 
umier  the  resolution  of  20th  February  1873,  the  pursuer  was  not  entitled  to 
allocate  the  assessment  on  the  real  rental  of  the  heritors ;  and  (4)  that  there- 
fore the  defender  is  not  liable  in  the  sum  sued  for,  or  any  jwirt  thereof :  There- 
fore sustains  the  defences  generally ;  assoilzies  the  defender  from  the 
conclusions  of  the  summons,  and  decerns  :  Finds  the  pursuer  liable  in  expenses ; 
allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when  loilged, 
to  the  auditor  to  tax  and  report  David  Hotle  Hops. 

"  Note, — The  case,  as  presented  for  decision,  involves  some  important  and 
difficult  points  upon  which  the  Sheriff-Substitute  has  not  found  it  necessary 
to  pronounce  a  formal  decision.  The  questions  which  he  has  to  decide  are 
not,  On  what  proprietors  in  parish  or  burgh  had  the  heritors'  meeting  power 
to  impose  an  assessment  for  tne  manse  repairs  ?  or,  Could  the  a.«sessment  be 
lawfully  imposed  on  the  heritors  according  to  their  real  rental  \  The  questions 
seem  to  him  to  be,  In  what  manner  was  the  assessment  laid  on  1  and.  Has 
it  lieen  allocated  in  terms  of  the  resolution  of  the  meeting  of  20th  February 
1873? 

"  It  appears  fn)m  the  minutes  of  the  heritors'  meetings,  and  it  is  not  denied 
by  the  pursuer,  that  up  to  1854,  when  the  Valuation  Act  was  passed,  the 
expenditure  on  the  manse  was  always  met  by  an  assessment  on  the  landward 
heritors  and  the  Magistrates  as  representing  the  burgh  and  community,  accord- 
ing to  the  valued  rent  of  their  respective  lands.  The  defender  avers  that  tbia 
was  also  the  case  as  regards  expenditure  of  the  same  kind  up  to  the  20th  of 
February  1873,  when  the  assessment  in  question  was  imposed.  The  pursuer 
does  not  expressly  admit  this,  but  explains  that  since  1854  the  repairs  have 
l>een  trifling,  and  were  paid  out  of  the  general  assessments  made  by  the 
heritors.  But  the  defender  avers  in  answer  that  these  general  assessments 
were  imposed  according  to  the  valued  rent,  and  the  pursuer  does  not  deny 
this,  and  so  he  virtually  admits  that  these  expenses  were  met  in  the  same  way 
as  before  1854. 

'*In  these  circumstances  it  seems  to  the  Sheriff-Substitute  that  without 
B))ecial  instructions,  the  pursuer,  as  clerk  to  the  heritors,  was  not  entitled  at 
bin  own  hand  to  introduce  a  new  pmctice,  and  to  auas — for  it  amounts  to  that 
— {>arties  who  were  not  previously  assessed,  and  also  to  assess  them  upon  a 
dilferent  footing.  The  pursuer  avers  in  6th  article  of  his  condescendence  that 
he  *was  directed  by  the  meeting  to  lay  it  upon  the  real  rents.'  This  may  have 
been  the  case,  but  the  uiinutes  do  not  set  forth  the  fact,  and  they  are  the  legal 
evidence — and  the  only  evidence  in  this  case — of  what  was  done  at  the  meeting. 
In  the  face  of  long  use  and  wont  in  the  parish,  it  cannot  be  assumed  thut  the 
heritors  present  intended  to  make  a  change  when  they  have  not  Feconle<l  their 
intention  to  do  so  in  the  minutes.  So  far  as  can*  be  discovurutl  from  the 
minutes,  the  pursuer  may  have  allocated  tlie  assessment  in  a  different  way  from 
what  was  intended.  In  the  case  as  presented  for  decision  there  is  nothing  but 
lii»  own  averment,  which  the  defender  denies,  that  he  did  what  he  was  in- 
struct imI  to  do. 

'  It  is  ]ik'd  that  as  the  defender  was  present  at  the  meeting  of  20th  February 
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1S73,  he  is  barred  from  objecting  to  the  manner  in  which  the  assessment  has 
hxn  laid  on.  But  what  he  is  objecting  to  is  not  what  was  done  at  said  meet- 
in^',  but  what  the  pursuer  has  done  at  his  own  hand  since,  and  therefore  it  is 
iiut  necessary  to  consider  the  plea  at  all. 

"  The  Sheriff-Substitute  has  carefully  considered  the  arguments  and  autho- 
rities adduced  in  reference  to  the  right  of  the  heritors  to  change  the  mode  of 
asseaament,  or  as  to  their  duty  to  change  it ;  but  although  he  was  prepared  to 
give  judgment  on  these  poinU,  he  thinks  it  unnecessary  to  do  so,  as  he  lia^^ 
come  in  the  end  to  be  of  opinion  that  the  question  involved  here  in  the  narrower 
one  of  allocation.  It  may  be  sufficient  to  say  that  he  is  of  opinion  that  the 
heritors  would  not  have  been  entitled  to  assess  in  the  manner  in  which  the 
pursuer  maintains  that  they  have  done.  The  decisions  bearing  on  the  point 
have  been  so  numerous,  and  so  apparently  contradictory,  that  it  would  take 
louger  time  to  show  how  the  Sheriff-Substitute  has  arrived  at  this  opinion  than 
he  feels  warranted  in  spending  unnecessarily,  looking  to  the  pressure  of  business 
in  the  Court. 

**  The  consequences  of  this  decision  may  be  great  inconvenience  to  the  heritors 
and  others,  but  that  is  a  consideration  which  the  Sheriff-Substitute  cannot  let 
Weigh  with  him  when  dealing  with  a  strictly  legal  question.  D.  B.  H. 

AcL — M^Jerrow. A  U. — Hejiderson. 


DEBTS  RECOVERY  COURT,  AYR.    December  21,  1876. 

Sheriff-Substitute  Patkrson. 

PMie  Carrier — Bea»onahle  method  of  weigkitig  goods  carried, — The  circum- 
fltances  of  this  case  are  fully  explained  in  the  following  interlocutor  and  note  : — 

**  Ayr,  2Ut  December  1876.— The  Sheriff-Substitute,  having  heard  parties*  pro- 
cnratorsy  and  considered  the  proof  and  process  :  Finds  in  fact  that  the 
charges  in  the  account  sued  for  are  for  the  carriage  by  the  pursuers  of  coal 
and  dross  from  Portland  and  Qrougan  Collieries  to  Troun  Harbour  for  the 
periods  from  11th  September  to  14th  October  1876.  That  the  charges  are 
made  on  the  alleged  net  weights  of  the  coal  and  drossi  carried.  That  the 
net  Weights  charged  against  the  defender  were  ascertained  by  deducting  the 
tare  marked  on  each  waggon  from  the  gross  weight  of  the  loaded  waggon. 
That  the  waggons  in  use  for  the  Troon  Harbour  tmffic  were  tared  at  Temple- 
hill  wei^hing-macliine,  Troon  Harbour,  between  December  1876  and  April 
1876,  and  the  moile  in  which  this  was  done  is  thus  described  by  Qeorge  Duke, 
the  pursuer's  servant,  who  was  employed  to  tare  the  waggons  : — *  The  mode  in 
which  I  tared  the  waggons  was  this :  1  ascertained  the  weight  of  the  waggon  by 
aeudtng  it  along  the  weighing-machine.  The  weigher  who  was  at  the  machine 
called  out  the  weight,  and  1  chalked  it  on  each  waggon  as  it  passed  the 
machine.  1  painted  the  tare  on  the  waggons  within  a  few  minutes  of  their 
being  weighed.  The  weights  put  on  the  waggons  were  the  correct  net  weights 
at  the  time  they  were  weighed.  In  settling  the  tare,  I  marked  no  weights 
ander  hundredweights.  The  allowance,  if  there  was  any,  was  always  given  to 
the  trader.'  TMat  the  gross  weight  of  each  loaded  waggon  on  its  way  to  Troon 
Harbonr  from  the  colliery  was  ascertained  by  passing  the  loaded  waggons  over 
the  weighing-machine  at  Barassie,  which  is  about  a  mile  distant  from  Troon 
Harbour,  and  the  mode  in  which  the  gross  weight  was  so  ascertained  is  thus 
described  by  Robert  Woodbum,  the  Uompanjr*s  weigher  at  Barassie — *  Each 
train,  before  being  weighed,  is  stopped  in  a  siding,  and  the  nUmber  of  each 
waggon  in  the  train  is  taken.  The  train  is  drawn  over  the  weighing-machine 
at  about  the  rate  of  a  mile  an  hour.  Two  men  are  employed  at  the  weighing. 
I  weigh  each  waggon,  and  Francis  Briggs  marks  in  a  book  the  gross  weight  of 
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each  waggon  as  I  ciy  it  out     In  daylight  he  takes  the  tare  of  each  waggon  as 
it  passes  him.     When  the  whole  waggons  have  heen  weighed,  and  the  train  is 
past,  we  deduct  the  tare  from  the  gross  weight,  and  enter  the  net  weight  in  oui 
books.     In  the  dark  we  take  the  tares  and  numbers  of  the  waggons  before  the 
train  is  passed  over  the  weighing-machine.'     That  under  a  remit  at  the  joint 
request  of  parties  to  Mr.  John  Taylor,  engineer,  Ayr,  he  has  examined  the 
weighing-machine  at  Templehill  where  the  waggons  were  tared,  and  that  at 
Barassie  where  the  gross  weights  were  taken,  and  reports  '  that  the  Templehill 
and  Barassie  machines  are  correct,  and  that  they  perfectly  agree.'    That  on  8lh 
September  1876  the  pursuer's  general  goods  manager,  Mr.  Dickie,  wrote  to  the 
defender  a  letter  in  the  following  terms  : — *  Our  agent,  Mr.  Smith,  advises  me 
that  he  has  informed  you  that  on  and  after  Monday,  11th  inst.,  we  begin  to 
charge  net  weight  on  the  carriage  of  all  coal  and  other  mineral  trattic  arriving  at 
or  departing  fl-om  Troon  Harbour.  I  name  this  to  prevent  any  misunderstanding. 
Should  you,  or  any  one  representing  you,  desire  to  see  the  waggons  weighed,  you 
can  satisfy  yourself  by  seeing  each  waggon  weighed  over  our  new  waggon 
weighing-machine.     If  at  any  time  you  aesire  the  details  of  any  waggon  or 
waggons,  Mr.  Smith  will  show  such  details  kept  in  our  weigh-book.*    That  the 
defender  having  objected  to  the  mode  of  ascertaining  the  weights,  and  to  the 
accuracy  of  the  weights  charged  by  the  pursuers,  the  pursuer^s  goods  manager 
again  wrote  to  the  defender  on  29th  September  :  *  I  enclose  details  giving  the 
numbers  of  each  waggon  showing  gross,  tare,  and  net  of  each.    If  you  will  point 
out  any  entry  that  you  say  is  overcharged,  it  will  be  inquired  into.'     That  the 
detailed  statements,  No.  2  of  process,  were  sent  to  the  defender  with  this  letter. 
That  the  defender  has  failed  to  prove  that  the  weights  ascertained,  as  above  set 
forth  and  charged  for  by  the  pursuers  in  the  account  sued  for,  are  incorrect 
under  the  exceptions  set  forth  in  the  note  No.  32  of  process,  which  brings  out 
an  overcharge  of  3s.  9d.,  being  the  charge  on  2^  tons :   Finds  in  law  that 
the  system  adopted  by  the  Railway  Company  for  ascertaining  the  weights  being 
fair  and  reasonable,  and  that  the  defender  having  failed  to  prove  that  the 
weights  so  ascertained  are  inaccurate,  except  to  the  extent  above  set  forth, 
although  oflFered  an  opportunity  of  checking  the  weights,  is  liable  to   pay 
carriage  on  the  weights  so  ascertained  in  so  far  as  not  proved  to  be  incorrect : 
Therefore  decerns  against  the  defender  for  the  sum  of  £21,  7s.  7d.,  being  the 
sum  in  the  account  sued  for,  under  deduction  of  the  sum  of  38.  9d. :  Finds  the 
pursuers  entitled  to  expenses  subject  to  modification,  and  modiHes  the  same  to 
the  sum  of  £10.  William  A.  O.  Paterson. 

"  Note, — The  system  adopted  by  the  Company  of  arriving  at  the  net  weight 
of  the  minerals  carried,  by  deducting  the  ta^  marked  on  the  waggon  from  the 
gross  weight  of  the  loaded  waggon,  seems  a  reasonable,  workable  mode  of 
ascertaining  the  weight,  provided  the  tare  is  accurately  marked  on  the  waggon, 
and  the  gross  weight  of  the  loaded  waggon  accurately  taken.  It  appears  to  be  the 
system  in  general  use  on  our  railways,  and  is  the  system  adopted  in  at  least  one 
of  our  large  towns  (Glasgow)  for  ascertaining  the  weights  of  coal  as  between 
trader  and  customer. 

"  As  the  weight  of  the  waggon  must  vary  with  the  weather,  the  system  does 
not  invariably  insure  absolute  and  minute  accuracy ;  but  it  is  not  suggested  that 
any  other  system  compatible  with  the  practical  working  of  the  railway  would 
secure  this. 

'*  To  be  sure,  it  is  always  open  to  the  trader  to  check  the  weights  so  ascertained ; 
and  if  he  prove  that  the  weights  charged  are  incorrect,  eitlier  from  the  tare 
being  inaccurate  or  otherwise,  to  refuse  payment  except  for  the  actual  weight 
carried. 

"  The  defender's  objections  to  the  charges  have  been  sustained  to  the  extent 
to  which  he  has  proved  the  weights  to  have  been  inaccurate. 

''  His  contention  that  he  is  entitled  to  resist  payment  beyond  what  he  thinks 
proper  to  admit,  on  the  general  ground  that  the  system  adopted  by  the 
Company  for  ascertaining  the  weights  is  faulty  and  unreliable,  cannot]^  it  is 
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thought,  be  sustained  in  the  face  of  the  Company's  offer  to  allow  him  to  check 
the  weights,  an  offer  of  which  he  did  not  avail  himself.  At  the  same  time,  it  is 
the  Company's  duty  to  see  that  the  operation  of  taring  their  waggons  (upon 
which  must  depend  the  accuracy  of  their  mineral  traffic  charges)  is  performed 
wiUi  the  strictest  exactitude  attainable,  and  under  such  conditions  and  at  such 
inteiTals  as  will  prevent  any  serious  variance,  at  least  to  the  detriment  of  the 
trader,  between  tne  tare  marked  and  the  actual  weight.  This  observation  is 
called  for  by  the  unexplained  fact  that  from  the  Company's  own  note  of  weights 
(No.  11  of  process)  it  appears  that  the  tare  marked  upon  a  certain  proportion  of 
the  waggons  was  consiaerably  under  their  actual  weight  at  retaring. 

"W.A.  O.  P." 


SMALL  DEBT  COURT,  EDINBURGH. 
Sheriff  Hamilton. 

LLOTD  AND  SONS  AND  MANDATOBT  V.  ANDERSON  AND  CHALMERS. — Jan,  19,  1877. 

Implement  of  Decree — IneomvpeUncy  of  hearing  cause  after  decree  in  absence, 
vikcre  implement  of  decree  hy  poinding  has  taken  place  between  the  issuing  of  the 
warrant  by  the  Sheriff-Clerk,  sisting  execution,  and  the  time  it  was  served  on  the 
^rmers. 

This  was  an  action  at  the  instance  of  A.  Lloyd  &  Sons,  packing-case  manu- 
facturers, London,  and  J.  W.  Turner,  solicitor,  Greenock,  their  mandatory, 
ajjamst  Anderson  &  Chalmers,  grocers,  Edinburgh.  On  the  20th  December 
1876,  decree  in  absence  passed  against  the  defenders,  and  on  the  22nd  of  that 
month  they  were  "charged"  on  the  decree.  The  charge  expired  on  the 
1st  January  1877,  and  on  the  3rd  January  a  poinding  was  executed.  The 
defenders  on  the  30th  December,  on  consigning  with  the  Sheriff-Clerk  the 
eipenses  decerned  for,  with  the  further  sum  of  10s.,  obtained  from  him  a 
warrant  sisting  execution  till  the  High  Court  day  on  the  10th  January. 
That  warrant  was  not  served  on  the  pursuers'  mandatory  until  the  4th  Jan- 
uary, the  day  after  the  finding  was  executed.  When  the  re-hearing  was  called 
in  Court,  the  pursuers  objected  to  it,  and  pleaded  that  until  the  sist  was  duly 
serreA  on  them  or  their  mandatory,  in  terms  of  section  16  of  the  Small  Debt 
Act,  it  was  no  authority  for  the  Sheriff  hearing  the  cause,  and  that  as 
tlie  decree  had  been  implemented  by  poinding  before  it  was  so  served,  it  was 
incompetent  for  the  Sheriff  to  sustain  the  sist.  They  accordingly  craved  time 
to  dismiss  it,  and  cited  Anderson  v.  Anderson,  17  D.  804. 
The  Sheriff,  after  taking  the  case  to  avizandum,  dismissed  the  sist. 
PuTBuers'  agents — Philip,  Laing,  &  Monro,  W.S. 


fLottB  of  (EngliBh,  American,  mib  Colcnid  CaBCB. 


Ship  and  Shipping. — Spars  and  portions  of  cargo  consumed  as  fuel — /m- 
munt  total  loss — General  average. — A  ship  sailed  from  Q.  to  L.,  properly 
equipped  and  manned,  with  a  cargo  of  timber.  In  addition  to  her  ordmary 
pQXDps  she  had  on  board,  as  is  not  unusual  for  such  ships,  a  donkey  engine, 
available,  if  necessary,  for  pumping  purposes.  At  the  time  of  sailing  the  ship 
iuid  coal  enough  for  an  ordinary  voyage,  including  a  reasonable  supply  for  the 
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engine  for  pumping  purposeii.  During  tlie  voyage  severe  weather  caused  the 
ship  to  spring  a  leak,  ana  it  became  necessary  (in  order  to  keep  her  afloat)  to 
work  the  engine  at  the  pumps.  Afterwards  the  master,  seeing  that  the  supplj 
of  coals  would  be,  under  the  circumstances,  insufficient,  and  adopting  a  proper 
and  necessary  course  for  the  preservation  of  the  ship  and  cargo,  used  some  of  the 
spare  spars  and  a  ].)ortion  of  the  cargo,  togetlier  with  the  coals,  and  so  managed 
to  keep  the  vessel  afloat  till  a  further  supply  of  coals  was  procured  fn>m  a  pass- 
ing steamer.  Had  the  sjxini  and  cargo  not  been  burned  as  aforesaid,  the  ship 
would,  in  all  probability,  have  been  lost  In  an  action  brought  by  the  ship> 
owner  against  the  owner  of  cargo  for  a  general  average  contribution  : — Held^ 
that  the  circuu)6tance^)  under  which  the  spars  and  cargo  were  used  as  fuel 
satisfied  all  the  conditions  of  a  general  average  claim. — Robinson  v.  Price^  46 
L.  J.  Rep.  Q.  B.  22. 

Copyright. — Inperiodical — Infringement — Serial  taU — Pvblication  in  eeparaU 
form — Registration, — The  entrj'  at  Stationers'  Hall  of  the  first  number  of  a 
])eriodical,  pursuant  to  the  19th  section  of  6  &  6  Vict  c.  42,  enables  the 
])roprietor  thereof  to  maintain  an  action  to  restrain  the  publication  in  a  separate 
form  of  a  serial  tale  that  has  appeared  in  subsequent  numbers  of  the  periodical ; 
and  he  need  not  register  the  tale  in  a  separate  form  as  a  condition  pieccdent  to 
M\m\*.— Henderson  v.  Maxwellf  46  L.  J.  Rep.  Ch.  59. 

Marine  lisnURA^CE.—Insurable  interest  in  cargo^Peril  of  the  sea, — A.,  a 
Ijondon  merchant,  (M>ntracte<l  with  B.  S.  &  Co.,  of  Calcutta,  for  the  purrhaye 
of  a  cargo  of  rice.  The  contract  was  effecte*!  by  a  bought  note,  which  expressed 
that  A.'s  brokers  had  bought  for  account  of  A.  of  B.  S.  &  Co.  the  cargo  of  new 
crop  Rangoon  rice,  per  iSunftearrt.,  at  9s.  l^il.  \w.r  huudi'ed weight  cost  and  freight, 
payment  by  seller's  draft  on  purchasers  at  six  months'  sight,  with  documents 
attached.  A.  al'terwaitls  effected  an  insurance  with  M.  at  and  from  Rangoon, 
to  any  port  or  place  of  discharge  in  the  United  Kingdom  or  Continent  by  the 
Sunbeam  on  rice  as  interest  may  appear.     The  Sunheam,  an  American  barque, 

Eroceeded  to  Rangoon,  and  commenced  loading  the  cslt^  of  rice  in  the  river ; 
ut  when  8878  b^s  of  rice  had  been  put  on  board,  and  the  cargo  was  still  in- 
complete, she  suddenly  began  to  leak,  and  in  the  course  of  the  night  sank  at 
her  anchors  without  any  apparent  cause,  the  weather  being  fine,  and  the  ship, 
as  observed  by  witnesses  immediately  before  the  accident,  appearing  to  \m  lu 
good  condition  and  order.  After  the  loss  of  the  ship  with  ail  the  rice  which 
was  on  board,  the  captain  signed  bills  of  lading  in  respect  of  the  rice  which  had 
been  shipped,  and  B.  S.  it  Co.  drew  bills  of  exchange  for  the  price  of  such  rice, 
and  such  oills  were  accepted  and  paid  by  A.  after  he  had  notice  of  the  loss,  a! 
brought  an  action  on  the  policy  against  M.  .—Held,  by  Lords  Chebnsfotd  and 
Hatherley,  that  A.  had  not,  and  by  Lords  (yHagan  and  Selbome,  that  A.  had, 
an  insurable  interest  in  tlie  nee  wliich  was  shipped.  Held  also,  that  theK  was 
evidence  of  the  seaworthiness  of  the  ship,  and  that  the  jury  were  entitled  to  find 
that  the  loss  took  place  from  perils  insured  against. — Anderson  v.  Morice :  atid 
Morice  v.  Andersoji,  L.  J.  Rep.  H.  L.  C.  P.  11. 

Penaltt. — Or  liquidated  damages — BuMing  contract — Time  for  completion 

Impossibility  of  performance, — A  firm  of  buildei-s  entered  into  a  contract  to  build 
new  schools,  to  be  completed  on  the  26th  of  December  1875,  and  it  was 
provided  that  the  contractors  should  forfeit  £10  for  every  week  after  that  date 
during  which  the  works  should  remain  unfinished.  There  were  various  other 
stipulations  in  the  contract,  and  lastly,  a  provision  that  in  case  the  contract 
should  not  in  all  things  be  dulyperformed  uy  the  contractors  they  should  pay 
j£1000  as  liquidated  damages.  The  contractors  went  into  liquidation  before  the 
building  was  completed ;  the  trustees  under  the  liquidation  carried  on  the 
works  for  some  time  ;  but  on  the  6th  of  January  1876,  the  schools  being  still 
unfinished,  they  abandoned  the  contract : — Held,  first,  that  the  j£10  clause  did 
not  apply  when  it  was  impossible  for  the  works  to  be  finished  at  all  by  t)ie 
contractors  ;  secondly,  that  the  substance  of  the  contract  was  that  the  buildinga 
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»hoQ]d  be  ready  hj  the  time  named  ;  and  upon  their  non-completion  at  that 
time  the  j^lOOO  could  be  claimeil  as  damages.— /n  re  Ntwma/n;  ex  parte  The 
(kwffMrt  of  Odiham  Endowed  School,  L.  J.  Rep.  Bankr.  6. 

icT  OF  Bankbdptcy. — Fraudulent  assignment  of  bulk  of  trader's  property  to 
fecurepast  debt  and  present  advance. — A  publican,  beiiip;  iiulebted  to  his  Bpirit 
merchants  in  £668,  onlereil  from  them  ^'r)o<lB  to  tlie  value  of  £92,  11b.,  part  of 
u'bich  were  for  immediate  delivery  and  the  rest  iu  bond  ;  and  at  the  same  time 
l«iid  them  on  account  £50  in  casli,  and  a  cheque  for  £100.  The  merchants 
il«»p;itched  the  goods  ordered  for  delivery,  which  were  of  the  value  of  £52.  but 
Uefore  they  reached  iheir  destination  the  cheque  was  dishonoured.  Tlie 
merchants  stopped  the  goods  in  transitu.  Thereupon  the  customer  paid  the 
amount  of  the  cheque,  but  was  infunne<l  by  the  merchants  that  they  would  not 
release  the  goods  in  transitUf  or  supply  him  with  more  goods,  unless  he  gave 
security  for  bin  account.  He  then,  in  consideration  of  their  relea.sing  the  goods, 
executed  a  bill  of  Bale  in  favour  of  the  merchants  of  the  bidk  but  not  the  whole 
nf  bis  property,  defeasible  on  payment  of  their  debt  immediately  upon  demand, 
with  power  of  seizure  and  sale  in  default  of  payment  The  goods  were 
rlelivered^and  the  debtor  continued  his  busiNeB8,but  in  the  following  week  the 
merchants  discovered  that  he  was  absenting  himself  from  home  at  a  busy  time, 
and  they  took  possession  under  the  bill  of  sale.  One  week  after  this  the 
debtor  filed  his  petition  for  liquidation  : — Held,  upon  these  facts,  that  there 
was  present  consideration  for  the  bill  of  sale,  amounting  to  a  substantial 
advance  for  the  purpose  of  carrying  on  the  business,  and  that  the  assignment 
was  not  an  act  of  bankruptcy. — Ex  parte  Threlfallj  re  Williamson,  L.  J.  Rep. 
Baakr.  8. 

TausT. — Discretion — Charitable  legacy  —Fund  to  be  distributed  by  executors  ai 
Mr  discretion, — A  testaUnr  by  a  codicil  to  his  will  gave  certain  charitable 
legacies  out  of  a  fund  over  which  he  had  a  general'  power  of  appointment,  and 
<hiected  the  residue  of  the  fund  to  be  given  by  his  e.xecutor8  to  such  charitable 
institutions  as  he  should  by  any  future  codicil  give  the  same,  and  in  deDauU  of 
any  such  gift  then  to  be  distributed  by  his  executors  at  their  discretion.  The 
testator  nmde  no  subsequent  codicil : — Held  (affinning  the  decision  of  Hall, 
V.C.),  tliat  this  was  a  good  gift  of  the  residue  to  charitable  institutiona — 
Pocodt  V.  The  Attorney-General,  35  Law  Times  Bep.  Ct.  of  App.  575. 

CHAiftiR-PABTY.  —  Cesser  of  charterer^  liability  on  loculing — Demurrage — 
Damages  for  detention — "Stiffening  coaL*' — Defendants  chartered  plaintiifs  vesBel 
to  cany  a  eargo  of  coals  to  CalUo,  to  be  delivered  to  the  order  of  charterers' 
agent  The  charter-party  provided  that  the  ship  should  be  loaded  at  the  rate 
of  aeventy-tive  tons  per  clear  working  day,  "stiffening  coal  to  be,  if  required, 
supplied  at  the  expense  of  the  ship,  and  at  the  rate  of  forty  tons  per  clear  work- 
ing day,  .  .  .  but  all  days  on  which  stiffening  coal  is  to  be  taken  on  board,  or 
the  ship  is  detained  for  the  same,  are  to  be  excluded  from  the  computation  of 
the  saia  working  days  allowed  for  loading  ;  the  vessel  to  be  discharged  at  the 
rate  of  forty  tons  per  clear  working  day.  .  .  .  Demurrage  to  be  paid  for  each 
day  beyond  the  £:aid  days  allowed  for  loading  and  discharging  respectively  at 
the  rate  of  threepence  per  registered  ton  per  day.  The  master  to  have  a  lien 
upon  the  cargo  for  all  freight,  dead  freight,  and  demurrage.  .  .  .  All  liability 
01  the  charterers  under  this  agreement  shall  cease  as  soon  as  the  cargo  is  on 
hoanl.  .  .  .  All  Questions,  whether  of  short  delivery,  demurrage,  or  otherwise, 
are  to  be  settled  by  the  charterers'  agent  at  the  port  of  destination.''  The 
vessel  arrived  at  Callao,  where  the  captain,  at  the  nquest  of  charterers'  agent, 
delivered  the  cargo  to  him  without  insisting  on  his  lien  for  freight  and  demur- 
rage. In  an  action  on  the  charter-i»arty  for  undue  detention  of  the  vessel  in 
putting  stiffening  coal  on  boanl : — Held,  on  demurrer,  tliat  plaintiff  had  no 
cause  of  action  on  the  chartcr-|uirty  ;  the  clause  providing  for  the  ces'ser  of  the 
charterers' liability  opemting  as  an  absolute  discharge,  notwithstanding  tlmt 
the  charterer  and  consignee  were  the  bame  person.    Held  aUo,  that  the  dc- 
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murrage  clause  extended  to  detention  of  the  vessel  in  putting:  stiffening  coal  on 
board,  and  that  damages  for  such  detention  were  covered  by  the  owner's  hen. 
— Sanguineiti  v.  The  Pacific  Steam  Navigation  Co.,  46  L.  J.  Rep.  App.  Q.  B. 
105. 

Innkeeper. — Refreshment  bar — Right  to  refuse  admittance  and  refreshnient— 
Traveller — Traveller  accompanied  by  a  dog, — An  innkeeper  is  bound  by  the  com- 
mon law  to  receive  and  provide  reasonable  refreshment  and  accommodation  for 
travellers  or  wayfarers,  and  cannot  lawfully  refuse  such  refreshment  or  accom- 
mo<lation,  unless  for  reasonable  and  lawfuf  cause  or  excuse,  and  for  a  breach  of 
such  duty  is  indictable  ;  but  the  keeper  of  a  refreshment  bar  attached  to  an 
hotel,  but  not  being  an  hotel  itself,  but  a  shoj)  for  the  sale  of  spirits,  is  not  an 
innkeeper  within  the  above  rule  of  law  ;  nor  is  a  neighbouring  householder,  a 
near  resident  in  the  same  town,  walking  about  the  town  for  amusement  or 
recreation,  a  traveller  within  the  rule.  And  if  a  traveller  requires  such 
refreshment,  etc.,  at  an  inn  when  accompanied  by  a  large  dog,  and  insists, 
after  being  requested  by  the  innkeeper  to  withdraw  him,  on  the  dog  staying 
with  him  in  the  inn,  the  presence  of  such  dog  affords  a  reasonable  and  lawful 
excuse  to  the  innkeeper  to  refuse  to  receive  such  traveller,  or  afford  him 
refreshment  or  accommodation. — ITu  Queen  v.  Rymer,  46  L.  J.  Hep.  C.  C.  R 
M.  C.  108. 

Parliamentary  Deposit,— JPoi/ei^uw — ** Insolvent" — Company. — ^An  Act 
incorporating  a  tramway  company  provided  that  in  certain  events  (which 
happened)  a  parliamentary  deposit,  or  such  portion  thereof  as  should  not  he 
required  lor  compensations  as  therein  mentioned,  should  be  forfeited  to  the 
Crown  and  paid  to  the  account  of  the  Exchequer  in  such  manner  as  the  Court 
of  Chancery  should  direct,  or  in  the  discretion  of  the  Court  of  Chancery  if  tlie 
company  was  insolvent  and  had  been  ordered  to  be  wound  up,  or  a  receiver 
had  oeen  appointed,  should  wholly  or  in  part  be  paid  to  such  receiver  or  to  the 
liquidator  of  the  company,  or  be  otherwise  applied  as  part  of  the  assets  of  the 
company  for  the  benefit  of  the  creditors  thereof : — Held  (reversing  the  decision 
of  Malins,  V.G.),  that  the  company  was  not  insolvent  within  the  meaning  of 
the  Act,  and  the  deposit  payable  to  the  liquidator,  because  the  company  was 
wound  up  08  unable  to  pay  its  debts,  but  that  only  such  part  (if  any)  of  the 
deposit  was  payable  to  liquidator  as,  after  exhausting  the  unpaid  capital,  was 
required  to  satisfy  the  creditors  of  the  company. — In  re  the  Bradford  Tramway 
Co.,  46  L.  J.  Rep.  App.  Ch.  89. 

Defamation. — Privilege  of  tntness — Words  spoken  in  the  charact^  of  witness 
— Malice, — No  action  will  lie  for  defamatory  words  spoken  by  a  witness  in  the 
course  of  his  evidence  in  a  judicial  proceeding. — Seaman  v.  Netherclift,  46  L. 
J.  Rep.  App.  C.  P.  128. 
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THE  EIVERS  POLLUTION  PEEVENTION  ACT,  1876 

There  can  be  no  doubt  that  in  many  ways  the  pollution  of  rivers  is 
one  of  the  most  serious  questions  of  the  day.  We  have  before  now 
(voL  xviii.  p.  429)  called  attention  to  the  magnitude  of  the  evil  in 
Scotland  and  pointed  out  the  imperious  necessity  for  legislation. 
-A  very  learned  Eoyal  Commission  which  sat  from  1865  to  1874 
bad  at  that  time  declared  that  in  every  case  where  pollution  was 
dne  to  the  presence  of  animal  or  vegetable  matter  there  existed 
efficient  and  practicable  remedies.  Mineral  pollutions,  they 
admitted,  were  less  easily  dealt  with,  but  they  pointed  out  how  by 
subsidence  and  in  other  ways  the  poison  might  almost  wholly  be 
got  rid  of,  and  they  established  a  carefully  calculated  series  of 
standards  of  purity  in  water.  Accordingly,  when  Lord  Shaftesbury 
introduced  the  first  important  Bill  on  this  subject,  he  accepted  the 
necessary  conditions  of  public  health  which  the  Commission  had 
ascertained ;  he  proposed  to  enforce  universally  thase  tests  of  purity, 
and  at  the  same  time  to  give  to  all  manufacturers  a  liberal  period 
(two  or  three  years)  within  which  to  abate  existing  pollutions. 
The  next  Bill  was  that  of  Lord  Salisbury  in  1875.  The  wealthy 
and  influential  class  of  polluters  had  now  become  thoroughly 
alarmed ;  and  the  result  was  that  in  its  final  stage  this  second  Bill 
proposed  to  meddle  only  with  recently-begun  pollutions,  and  to 
leave  untouched  all  abominations  which  had  outraged  health  and 
decency  for  a  certain  number  of  years.  Those  persons  who  had 
inflicted  the  greatest  amount  of  injury  on  their  neighbours  and  on 
the  community  were  practically  to  receive  protection  ;  those  who 
followed  the  example  of  their  predecessors  and  competed  with 
them  in  the  same  manufacture,  were  to  be  compelled  to  close  their 
works  unless  they  adopted  certain  precautions  which  might  be 
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adopted  by  the  older  manufacturers  at  precisely  the  same  expense. 
At  last,  in  1876,  Mr.  Sclater  Booth  succeeded  in  passing  the  Act 
which  so  far  as  it  relates  to  Scotland  is  the  subject  of  the  present 
notice.  We  have  just  received  a  very  handy  edition  v^ith  Explana- 
tory Introduction,  Notes,  and  Table  of  Cases,  by  Mr.  Fitzgerald,  of 
Lincoln's  Inn,  the  editor  of  the  English  Public  Health  Act  of  1875 
(Stevens  and  Sons,  London,  1876). 

The  general  object  of  the  Act  is  declared  by  its  preamble  :  "  to 
make  further  provision  for  the  prevention  of  the  pollution  of 
rivers : "  and  it«  particular  object :  "  to  prevent  the  establishment 
of  new  sources  of  pollution."  The  Act  is  then  divided  into  parts 
which  are  headed  respectively: — I.  Solid  Matters,  II.  Sewage 
Pollutions,  III.  Manufacturing  and  Mining  Pollutions,  IV.  Ad- 
ministration of  the  Law,  and,  V.,  VI.  The  application  of  the  Act  to 
Scotland  and  Ireland.  The  division  is  not  perhaps  a  very  happy 
one,  since  "solid  matter,"  which  is  defined  as  "not  including 
particles  of  matter  in  suspension  in  water,"  appears  as  solid  sewage 
under  Part  II.  and  as  solid  matter  from  mines  under  Part  III.  In 
sections  2,  3,  and  4  an  attempt  is  made  in  the  first  place  to  carry 
out  the  particular  object  of  the  Act,  that  is,  **tu  prevent  the 
establishment  of  new  sources  of  pollution."  Section  2  makps  it 
an  offence  under  the  Act  to  put,  or  cause  or  permit  to  be  put,  or  to 
fall  into  a  stream  the  solid  refuse  of  a  manufactory,  manufacturing 
process  or  quarry,  or  any  rubbish  or  cinders,  or  any  other  waste  or 
any  putrid  solid  matter,  so  as  either  singly  or  in  combination  with 
other  similar  acts  of  the  same  or  any  other  person  to  interfere  with 
the  due  flow  or  to  pollute  the  water.  This  is  an  extremely 
important  section,  for  it  makes  no  distinction  between  old  and  new 
poUutions ;  it  prohibits  both  equally,  and  therefore  within  its  scope 
it  attempts  to  carry  out  not  only  the  particular,  but  also  the 
general  object  of  the  Act,  The  public  interest  is  to  bring  as  many 
matters  as  possible  under  section  2 :  but  what  does  it  include  ? 
Apparently,  solid  matters  coming  from  manufactories  and  quarries. 
The  words  "  any  other  waste  or  any  putrid  solid  matter  "  must  be 
read  as  referring  to  the^e  sources  only.  Taken  independently, 
these  words  would  include  the  cases  of  solid  sewage  and  solid 
mining  refuse,  which  are  dealt  with  by  the  Act  in  a  widely  different 
manner ;  we  must  therefore  read  them  in  the  narrower  sense.  And 
yet  there  is  a  great  deal  of  solid  matter,  not  being  "particles 
of  matter  in  suspension  in  wat^r,"  which  does  not  consist  of  sewage, 
and  does  not  come  from  mines,  manufactories,  or  quarries.  Such 
solid  matter,  so  far  as  this  Act  is  concerned,  may  pollute  the  water 
and  interfere  with  its  flow.  No  doubt,  a  benevolent  and  public- 
spirited  Court  might  in  such  a  case  disregard  the  strict  rules  of 
grammar  and  of  logic ;  might  say,  "  We  shall  give  the  words  their 
larger  intei-pretation  exceptvttg  the  cases  for  which  the  Act  has  made 
special  and  different  provision."  But  surely  the  object  of  legisla- 
tion is  to  save  Courts  from  a  responsibility  of  that  nature.    Section 
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2  contains  an  important  provision  which  Lord  Shaftesbury's  Bill 
made  applicable  to  all  interferences  and  pollutions,  but  which  the 
present  Act  confines  to  the  case  of  solid  matters.  It  is  that  con- 
tribution to  pollution  by  several  persons  is  suflScient  to  charge  each 
with  an  offence  against  the  Act,  and  that  evidence  may  be  given  of 
repeated  acts  which  together  make  pollution,  though  each  act  may 
not  be  sufficient  for  that  purpose.  This  provision  (the  importance 
of  which  may  be  seen  by  a  reference  to  the  North  Esk  case)  is  not 
enacted  under  Parts  II.  and  III.,  and  is  therefore  excluded.  The 
•ird  section  makes  it  an  offence  to  cause  or  permit  to  fall  or  flow 
into  a  stream  any  solid  or  liquid  sewage  matter ;  and  the  4th 
section  refers  in  the  same  way  to  any  poisonous,  noxious,  or  pollut- 
ing liquid  proceeding  from  any  factory  or  manufacturing  process. 
Both  these  sections,  however,  so  far  as  they  contain  absolute 
prohibitions,  are  expressly  limited  to  channels  opened  after  the 
passing  of  the  Act ;  they  are  in  fact  prohibitions  of  non-existent 
pollutions.  In  the  case  of  liquid  manufacturing  refuse,  indeed,  even 
new  channels  made  in  substitution  for  channels  previously  opened 
are  not  included  in  the  prohibition.  But  with  that  exception  we 
may  conclude  that  as  regards  solid  matters  from  manufactories  and 
quarries,  sewage,  and  liquid  manufacturing  refuse,  the  particular 
object  of  the  Act  has,  at  least  to  a  certain  extent,  been  carried  out, 
because  new  pollutions  are  prohibited.  We  have  also  seen  that,  as 
regards  solid  refuse  from  manufactories  and  quarries,  the  general 
object  of  the  Act  is  to  a  certain  extent  secured,  because  all 
interference  with  the  flow  and  all  pollution  by  that  means  are 
prohibited.  We  have  now  to  observe  that  under  the  5th  section, 
which  deals  with  solid  matter  from  mines  prejudicially  interfering 
with  the  flow,  or  poisonous,  noxious,  or  polluting  solid  or  liquid 
matter  proceeding  from  mines,  the  particular  object  of  the  Act  is 
very  imperfectly  carried  out.  IrUerference  by  solid  matter  from 
mines  is  no  doubt  absolutely  prohibited  everywhere^  but  pollution  by 
either  solid  or  liquid  matter  from  mines  is  not  prohibited  anywhere^ 
it'  it  is  shown  that  the  best  practicable  and  reasonably  available 
means  are  used  to  make  the  matter  harmless.  Therefore,  subject  to 
that  condition,  which  we  shall  discuss  immediately,  new  mines  may 
be  opened  as  sources  of  pollution,  and  the  particular  object  of  the 
Act  is  defeated.  Not  only  is  this  the  case,  but  we  observe  with 
dismay  that  "  water  in  the  same  condition  as  that  in  which  it  has 
been  drained  or  raised  from  the  mine  "  is  wholly  excepted  from  the 
operation  of  the  Act.  Therefore,  the  mine  owner  is  under  the  Act 
entitled  unconditionally  to  pump  into  a  stream  water  which  may  be 
poisonous,  noxious,  or  polluting.  The  only  remaining  questions 
under  those  portions  of  the  Act  we  have  already  cited  relate  to  the 
meaning  of  the  words  ''dream''  and  ''pollution.''  Stream  is  by 
the  Interpretation  Clause  defined  to  include  rivers,  streams,  canals, 
lakes,  and  watercourses,  and  also  the  sea  to  such  extent,  and  tidal 
waters  to  such  point,  as  may  after  local  inquiry  and  on  sanitary 
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grounds  be  determined  by  a  Secretary  of  State  by  order  published 
in  the  Edinburgh  Gazette.  But  it  does  7iot  include  watercourses  at 
the  passing  of  the  Act  (loth  Aug.  1876)  mainly  used  as  sewers 
and  emptying  directly  into  the  sea  or  tidal  waters  not  being 
•*  streams."  This  will  greatly  restrict  the  operation  of  the  Act  in 
the  neighbourhood  of  towns  upon  or  near  the  coast.  It  is  also  not 
unlikely  to  lead  to  confusion,  for  it  is  just  where  there  are  many 
''  watercourses  mainly  used  as  sewers"  that  it  will  be  desirable  to 
make  the  sea  or  tidal  water  a  " stream"  Again,  the  Interpretation 
Clause  says,  "  pollution  "  is  not  to  include  iniioctKnis  discoloraiian. 
Undoubtedly,  in  the  absence  of  this  definition,  the  law  would  have 
held  discoloi-ation  to  be  what  it  is,  one  of  the  most  obvious  and 
offensive  features  of  pollution.  A  wide  door  is  thus  opened  for  the 
destruction  of  running  waters.  We  all  know  that  the  Teviot  and 
the  Gala  (not  to  take  the  wcjrst  specimens)  occasionally  exhibit  all 
the  colours  of  the  rainbow.  Most  of  us,  too,  have  looked  down  on 
the  Cart  at  Paisley  and  shuddered.  Every  variety  of  colours,  then, 
i^  to  be  permitted  if  the  discoloration  be  innocuous.  But  what  is  a 
noxious  colour,  unless  it  be  a  colour  which  offends  the  eye  ?  What 
the  Act  probably  means  is  that  there  is  to  be  no  prohibition  of  dis- 
coloration if  the  discolouring  matter  do  not  make  the  water  noxious 
to  health  or  unsuitable  for  some  of  its  primary  purposes.  In  spite 
of  the  energetic  assertions  of  Mr.  Koberts  of  Galashiels,  it  is 
difficult  to  conceive  of  any  extensive  discoloration  which  would  not 
unfit  water  for  some  of  its  primary  purposes.  In  any  case  it  will 
probably  require  a  good  deal  of  fighting  to  settle  the  meaning  of  the 
word  innoctums,  for  the  definition  of  which  the  Commissioners 
supplied  ample  materials. .  And  it  must  be  confessed  that  in  this 
matter  of  colour  the  Act  seeks  rather  to  excuse  and  extend  than 
to  prohibit  and  prevent  the  pollution  of  rivers. 

Passing  now  to  the  general  object  of  the  statute,  viz.,  "  to  make 
further  provision  for  the  prevention  of  pollution  of  rivers,"  we 
have  to  ask  what  changes  are  made  in  the  law  relating  to  existing 
l}ollubions.  As  already  explained,  existing  as  well  as  non-existing 
pollutions  and  interferences  caused  by  solid  matters  (not  being  solid 
particles  suspended  in  water)  from  manufactories  and  quarries,  and 
interferences  by  solid  matters  from  mines,  are  prohibited  to  the 
extent  above  mentioned.  But  under  Part  II.,  dealing  with  existi^ig 
sewage  pollutions,  it  is  declared  that  such  pollution  is  no  ofience 
under  the  Act  if  the  sewage  matter,  solid  or  liquid,  falls  or  flows, 
or  is  carried  into  the  stream  along  a  channel  used,  constructed,  or 
in  process  of  construction  at  the  date  of  the  passing  of  the  Act 
(15th  Aug.  1876)  for  the  pui-pose  of  conveying  sewage,  and  if  it  be 
shown  that  the  best  practicable  and  available  means  are  used  to 
render  the  sewage  harmless.  This  provision  apparently  applies  not 
merely  to  artificial  channels  specially  constructed  for  sewage,  but 
to  any  channel  used  for  conveying  sewage.  Without  doubt  the 
common  law  is  here  changed  in  favour  of  pollution  by  sewage,  for 
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it  is  no  defence  to  an  action  of  interdict  that  the  defender  is  using 
the  best  practicable  and  available  means  to  render  the  sewage 
harmless.  The  16th  section  of  the  Act  indeed  declares  that  all 
rights  existing  by  law  or  custom  are  saved.  But,  as  one  main 
purpose  of  the  Act  is  to  substitute  a  cheap  summary  and  useful 
remedy  for  an  expensive,  dilatory,  and  comparatively  useless  remedy, 
the  change  is  important  in  the  law  regarded  as  enforceable  by 
remedy.  Part  II.  proceeds  to  enact  that  a  Secretary  of  State,  if 
satisfied  after  local  inquiry  that  time  ought  to  be  granted  to  a 
Local  Authority  under  the  Public  Health  (Scotland)  Act  1867  for 
adopting  the  best  practicable  and  available  means  for  rendering  the 
discharge  of  sewage  harmless,  msty  by  order  declare  that  this  part 
of  the  Act  is  not  to  apply  to  the  particular  channel  for  a  certain 
period,  and  may  renew  such  order  with  or  without  conditions. 
The  Secretury  of  State,  however,  is  not  bound  to  make  any  such 
inquiry.  There  is  no  provision  for  these  important  orders  being 
published.  They  will  give  to  Local  Authorities  very  ample 
opportunity  for  experiments,  and  as  there  are  several  competing 
schemes  for  the  disposal  of  sewage,  it  is  highly  probable  that  in  a 
great  many  places  inquiry  will  be  asked  for.  It  is  not  said  by 
what  principles  the  local  inquiry  is  to  be  guided,  but  it  is  obvious 
enough  that  towns  and  villages  differ  greatly  in  the  amount  of 
sewage  they  have  to  dispose  of,  and  in  the  natural  advantages  which 
they  enjoy  for  that  purpose.  These  differences  are,  however,  only 
in  degree,  and  the  responsibility  thus  undertaken  by  a  Secretary  of 
State  is  of  the  most  difficult  and  delicate  kind.  A  better  method 
of  overcoming  these  difficulties  would  have  been  to  lengthen  the 
period  for  the  abatement  of  existing  pollutions.  As  it  is,  the  13th 
section  of  the  Act  provides  that  no  proceeding  under  Parts  II.  and 
III.  is  to  be  taken  before  the  expiry  of  twelve  months  from  the 
passing  of  the  Act,  and  then  only  two  months  after  written  notice 
of  the  intention  to  proceed.  Surely  this  is  sufficient  time  for  any 
Local  Authority  to  provide  means  which  are  practicable  and 
availabla  One  odd  result  may  follow  from  the  different  treatment 
of  old  and  new  pollutions.  The  attempt  to  render  sewage  harmless 
will  almost  necessarily  in  every  case  involve  the  use  of  new 
channels.  Now  if  the  sewage,  or  its  effluenj;  water  after  treatment, 
be  not  rendered  altogether  harmless,  the  Act  will  absolutely 
prohibit  the  use  of  the  new  channel,  for  Part  II.  says  nothing 
about  new  channels  constructed  in  substitution  for  old  ones.  This 
is  a  singular  hardship,  for  while  substituted  channels  may  be  used 
under  Part  III.,  sec.  7  of  the  Act  lays  an  express  obligation  on 
Local  Authorities  to  give  manufacturers  facilities  for  carrying  their 
Uquid  refuse  into  sewers,  if  the  refuse  be  not  such  as  prejudicially 
to  affect  the  sewers.  It  seems  unjust,  too,  that  only  Local 
Authorities  should  have  the  privilege  of  asking  for  a  local  inquiry. 
Private  persons  might  have  an  equally  good  claim  for  temporary 
exemption.    Take,  for  exanjple,  the  state  of  things  disclosed  in  the 
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Auchinsteny  case,  Caledonian  Railway  Co.  v.  Baird  &  Co ,  14th 
June  1876.  8  Eettie,  839. 

Part  III.  is  the  most  important  part  of  the  Act     It  deals  with 
manufacturing    and    mining    pollutions,  and    we    have    already 
discussed  to  what  extent  it  prohibits  non-existent  pollutions.     But 
poisonous,  noxious,  or  polluting  liquid  from  any  factory  or  manu- 
facturing process  is  not  prohibited  if  flowing  along  a  channel  used, 
constructed,  or  in  process  of  construction  at  the  passing  of  the  Act, 
or  along  a  new  channel  substituted  for  an  old  one,  and  having  its  outfall 
at  the  same  spot,  and  if  the  best  practicable  and  reasonably  available 
means  to  render  the  liquid  harmless  have  been  used.     We  shall  not 
discuss  the  somewhat  mysterious  question  whether  the  introduction 
in  this  section  of  the  word  "  reasonably  "  makes  any  difference  in 
the  legal  result     "  Reasonably  available  "  is  probably  a  more  lenient 
expression  than  "available"  standing  alone,  though  it  would  be 
impossible  to  define  how  far  the  leniency  extends.     The  proper 
criticism  of  the  Act  is  this,  that  except  for  reasons  distinctly 
realized  in  the  mind  of  the  draughtsman  or  committee,  there  should 
be  no  wanton  deviation  from  the  form  of  language  which  has  once 
been  adopted  in  a  statute.     As  regards  liquid  trade  refuse,  then  the 
Act  operates  in  the  same  way  as  with  regard  to  sewage :  it  intro- 
duces the  defence  of  "  best  practicable  and  reasonably  available." 
No  doubt  it  empowers  proceedings  for  the  public  interest  in  many 
cases  where  the  absurd  plea  of  prescription  had  cut  off  nearly  all 
private   rights.      But  the   most  serious   result  of    thus   sharply 
distinguishing  between  old  and  new  pollutions  is,  that  manufacturers 
who  have  been  engaged  in  polluting  streams  for  some  time,  and  so 
made  it  extremely  difficult  by  any  "  reasonably  available  means  " 
to  set  things  right,  will  now  enjoy  a  protected  territory  of  pollution. 
Their  factories  will  greatly  rise  in  vaJue,  for  no  new  factory,  drain- 
ing b}'  a  new  channel,  can  now  be  started,  except  on  condition  of 
absolutely  purifying  its  trade  refuse.    This  will,  of  course,  involve 
heavy  additional  working  expenses.     Under  sec.  5,  Part  III.,  exist- 
ing mine  pollutions  are  dealt  with  in  precisely  the  same  way  as 
non-existing  pollutions  from  mines,  and  we  need  therefore  only 
refer  to  what  has  already  been  said  on  that  subject     It  does  seem 
strange  that  while  polluting  and  interfering  solid  matters  from 
factories  and  quarries,  and  interfering  solid  matters  from  mines,  are 
dealt  with  in  one   way,  polluting  liquid  from  mines  should  be 
dealt  with  in  another  way,  sewage  matter  in  a  third  way,  and 
polluting  liquids  from  factories  in  a  fourth  way. 

We  now  pass  to  Part  IV.,  which  deals  with  the  administration  of 
the  law,  and  we  meet  first  with  sec.  6,  which,  being  an  administra- 
tive section,  has  been  improperly  placed  under  Part  III.,  probably 
because  it  deals  with  manufacturing  and  mining  pollutions  alone. 
No  proceedings  are  to  be  taken  with  regard  to  them  except  by  a 
Local  Authority  under  the  Public  Health  (Scotland)  Act,  1867, 
with  the  consent  of  a  Secretary  of  State.     Where,  then,  there  is  no 
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L)cal  Authority  there  can  be  no  proceeding.  If,  however,  the 
Local  Authority  refuse  to  move  on  the  application  of  a  person 
interested,  who  alleges  that  pollution  or  interference  is  being  com- 
mitted, that  person  may  apply  to  a  Secretary  of  State ;  and  if  the 
Secretary  of  State  on  inquiry  agrees  with  the  interested  person,  he 
may  direct  proceedings  by  the  Local  Authority.  The  Secretary  of 
State  in  giving  or  withholding  his  consent  is  directed  to  have 
regard  to  the  industrial  interests  involved  in  the  case,  and  to  the 
circumstances  and  requiremcTUs  of  the  locality.  He  is  further 
directed  not  to  allow  proceedings  by  the  Local  Authority  of  any 
district  which  is  the  seat  of  a  manufacturing  industry,  unless  he  is 
satisfied,  after  due  inquiry,  that  means  for  rendering  harmless  the 
polluting,  noxious,  or  poisonous  liquids  are  re.asonably  practicable 
and  available  under  all  the  circumstances  of  the  case,  and  that  no 
material  injury  will  be  inflicted  by  such  proceedings  on  the  interests 
of  such  industry.  But  even  after  a  Secretary  of  State  has  thus  with 
difficulty,  and  after  many  inquiries,  consented  to  proceedings,  the 
person,  who  in  the  opinion  of  the  Secretary  of  State  is  a  polluter 
without  excuse,  may  come  forward  and  object  before  the  Local 
Authority  and  compel  them  to  hear  evidence  and  argument ;  and 
the  Local  Authority  in  deciding  whether  to  go  on  or  not,  are  to 
consider  all  the  niatters  which  were  previously  considered  by  the 
Secretary  of  State.  The  English  editor  of  the  Act  has  grave  doubts 
whether  the  polluter  can  object  before  the  Local  Authority  where 
the  Secretary  of  State  has  not  merely  consented  to,  but  has  directed 
proceedings.  The  Act  indeed  leaves  this  somewhat  doubtful,  but 
as  the  inquiry,  which  is  followed  by  a  direction,  proceeds  on  the  ex 
parte  motion  of  a  private  informer,  there  seems  to  be  all  the  more 
reason  why,  in  this  case  (if  in  any  case),  the  polluter  should  have 
a  preUminary  opportunity  of  stating  his  own  side  of  the  case. 

So  much  for  the  origin  of  proceedings  relative  to  manufacturing 
pollutions  and  mining  pollutions  and  interferences.  The  case  of 
BoUd  matters  under  Part  I.  and  of  sewage  pollutions  under  Part  II. 
is  widely  different.  Here  no  prior  consent  of  a  Secretary  of  State 
is  required ;  nor  has  a  Secretary  of  State  any  power  to  direct  pro- 
ceedings on  the  application  of  a  person  interested.  Nor  is  there  to 
be  any  preliminary  proceeding  before  a  Local  Authority.  The  8th 
section  of  the  Act  empowers  both  Local  Authorities  (in  whose 
district  the  polluted  stream  is)  and  all  aggrieved  persons  to  raise 
proceedings  directly  against  the  polluter,  whether  it  be  a  Local 
Authority  or  a  private  individual.  The  Local  Authority  in 
particular  may  proceed  although  the  act  of  pollution  or  inter- 
ference be  committed  beyond  their  district.  On  the  one  hand,  the 
private  right  of  prosecution  is  conceded ;  on  the  other,  the  power 
of  Government  either  to  compel  or  to  prevent  is  withdrawn.  The 
judgment  of  the  Secretary  of  State  has  already  been  exercised  on 
the  question  whether  the  operation  of  the  Act  in  respect  to  sewage 
requires  to  be  suspended  in  particular  districts.     lUit  equally  under 
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Parts  L,  II.,  and  III.  it  is  not  made  the  duty  of  anybody  to  prose- 
cute, except  in  the  solitary  case  of  a  direction  by  the  Secretary  of 
State.  We  do  not  forget  the  important  principle  stated  by  Lord 
President  Inglis,  when  construing  the  General  Turnpike  Act,  in 
Walkinshaw  v.  Orr,  28th  Jan.  1860,  22  D.  631,  that  it  is  "a 
general  canon  in  the  construction  of  statutes,  that  where  powers 
are  conferred  in  a  statute  for  the  public  benefit,  they  must  be 
exercised,  and  the  enactment  is  imperative."  (See  also  Maxwell  on 
the  Interpretation  of  Statutes  for  the  English  decisions,  pp.  218- 
226.)  That  doctrine,  however,  which  will  probably  soon  be  tested 
in  a  case  under  the  General  Police  Act  of  1862  (see  Commissioners 
of  Kinning  Park  v.  Thomson  A  Co.,  22nd  Feb.  1877),  has  always 
suffered  exception  in  a  case  where  special  considerations  show 
that  the  empowering  words,  when  permissive,  were  intended  to 
leave  a  discretion  in  the  exercise  of  the  power.  The  accuracy  of 
our  interpretation  is  practically  shown  by  the  fact  that  an  agitation 
is  now  going  on,  and  we  believe  a  Bill  is  about  to  be  introduced  for 
the  establishment  of  Conservancy  Boards  to  carry  out  the  Act. 

All  this,  it  must  be  remembered,  merely  leads  up  to  an  applica- 
tion to  the  Sherifl'-Court  in  whose  jurisdiction  the  pollution  or 
interference  has  been  committed.  From  this  point  all  pollu- 
tions and  interferences  are  dealt  with  in  a  similar  manner. 
The  Act,  indeed,  does  not  say  that  application  is  to  be  made 
to  the  Sheriff-Court,  but  that  this  is  intended  may  be  infeiTed  from 
the  fact  that  the  10th  section  confers  on  the  Sheriff-Court  a  dis- 
cretionary power  to  pronounce  a  summaiy  order  requiring  the 
polluter  to  abstain  from  pollution,  or  to  perform  any  duty  laid  on 
him  by  the  Act.  Before  such  an  order  is  pronounced,  the  Court 
may  remit  to  skilled  persons  to  report  on  the  "  best  practicable  and 
available  means,"  and  the  nature  and  cost  of  the  works  and 
apparatus  required,  and  these  persons  are  directed  to  take  into 
consideraiion  the  rectsonahleness  of  the  expense  involved  in  tlieir 
report.  The  Court  may  also  insert  in  the  order  conditions  as  to 
time  or  mode  of  action,  and  may  rescind  the  order  on  an  under- 
taking being  given,  or  condition  being  performed.  The  Act  does 
not  say  that  this  order  is  to  be  pronounced  on  the  application  of 
anybody.  It  is  perhaps  a  reasonable  inference  that  it  must  be  pro- 
nounced on  the  application  of  the  Local  Authority  or  the  person 
aggrieved.  But  in  a  statute  so  much  ought  not  to  be  left  to  infer- 
ence. The  penalty  incurred  by  default  in  carrying  out  this 
summary  order  is  £50  a  day,  to  be  paid  to  the  complainer,  or  to 
such  other  person  as  the  Court  may  direct ;  and  on  the  expiry  of  a 
month,  or  of  a  less  time  limited  in  the  order  the  Court  may  direct, 
the  order  to  be  carried  out  by  others.at  the  expense  of  the  defaulter. 
An  appeal  on  the  law  or  merits,  or  on  the  rejection  or  admission  of 
evidence,  is  given  to  both  parties  from  the  Sheriff  to  a  Division  of 
the  Court  of  Session  ;  and  a  power  is  given  to  any  Judge  of  either 
Division  to  temove  the  proceedings  to  the  Court  of  Session  if  that 
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seems  desirable 'in  the  interests  of  justice.  In  the  case  of  a  manu- 
facturing and  mining  liquid  pollution  under  Part  III.,  therefore,  there 
may  be  in  all  three  investigations — (1st)  by  a  Secretary  of  State  ; 
(2nd)  by  a  Local  Authority;  (3rd)  by  a  Sheriff-Court,  subject  to 
appeal  by  special  case  settled  by  the  Sheriff.  In  all  cases  it  is  not 
clear  what  is  meant  by  a  summary  order;  for,  of  course,  the  fact  of 
pollution  or  interference  must  be  proved  at  some  time  or  other,  and 
wherever  "  best  practicable  means  "  is  a  relevant  defence,  that  must 
also  be  the  subject  of  proof.  It  is  apparently  contemplated  that 
part  of  this  inquiry  shaU  be  conducted  by  skilled  reporters ;  but  as 
DO  provision  is  made  for  their  remuneration,  there  may  be  a  serious 
difficulty  in  getting  any  one  to  act.  All  necessity  for  proof,  how- 
ever, may  be  dispensed  with  by  the  production  of  a  certificate 
granted  by  an  Inspector  of  proper  qualifications,  appointed  for  the 
purposes  of  the  Act  by  a  Secretary  of  State,  to  the  effect  that  the 
means  used  for  making  sewage  or  trade  refuse  harmless  are  the 
best  practicable.  This  certificate,  which  may  continue  in  force  for 
two  years,  is  to  be  conclusive  evidence  of  the  fact.  By  these  In- 
spectors the  Secretary  of  State  is  to  make  the  numerous  and  diffi- 
cult inquiries  which  the  Act  imposes  on  him.  They  are,  like 
sanitary  inspectors  under  the  Public  Health  (Scotland)  Act  1867, 
to  have  extensive  powers  of  examining  witnesses  and  places  and 
ordering  the  production  of  books.  Any  person  aggrieved  by  the 
granting  or  withholding  of  a  certificate  may  appeal  to  the  inde- 
fatigable Secretary  of  State.  Unfortunately,  the  Act  gives 
no  power  to  the  Secretary  of  State  to  appoint  such  Inspectors, 
although  we  understand  that  three  have  been  already  appointed. 
This  is  not  mere  verbal  criticism.  No  doubt  there  is  a  valu- 
able principle:  "cui  jurisdictio  data  est,  ea  quoque  con- 
cessa  esse  videntur,  sine  quibus  jurisdictio  explicari  non 
potuit"  (Dig.  ii.  1,  2).  And  generally,  where  an  Act  confers  a 
power,  it  by  implication  grants  the  means  necessary  for  exercising 
it.  Here,  also,  the  Act  refers  twice  to  Inspectors  appointed  by  the 
Secretary  of  State  for  the  purposes  of  the  Act.  But  when  the  im- 
portant powers  of  deciding  whether  Part  1 1,  of  the  Act  is  to  be 
suspended  or  not  in  any  part  of  the  United  Kingdom;  whether  any 
procedure  is  to  take  place  under  Part  III.  or  not ;  whether  absolute 
protection  by  certificate  is  or  is  not  to  be  given  to  any  particular 
pollution  by  sewage,  or  mining,  or  liquid  refuse ;  whether  the  sea 
and  tidal  waters  are  to  receive  the  protection  of  the  Act  or  not ; 
when  these  important  powers  are  practically  to  be  delegated  to  In- 
spectors, something  ought  to  have  been  expressed  about  the  condi- 
tions of  their  appointment  It  would  have  been  much  better  to 
employ  for  the  purpose  of  inquiry  the  Board  of  Supervision,  and 
those  powers  which  have  already  been  given  for  similar  purposes  by 
the  10th  and  11th  sections  of  the  Public  Health  (Scotland)  Act, 
1867.  But  the  appointment  by  the  Secretary  of  State  is  not  the 
only  condition  on   which  the  Inspector  can  grant  a  cei-tificate 


194  THE  RIVERS  POU.UTION   PREVENTION   ACT,   1876. 

He  must  be  properly  qualified ;  but  who  is  to  determine  this  the 
Act  does  not  say.  This  is  a  serious  omission ;  for  great  pressure 
will  undoubtedly  be  brought  to  bear  on  these  Inspectors  to  induce 
them  to  give  a  certificate,  and  so  prevent  all  proceedings  under  the 
Act.  Everything  will  depend  on  them  with  respect  not  merely  to 
their  scientific  and  practical  knowledge,  but  to  their  public  spirit 
and  decision  of  character. 

Section  16,  the  first  of  the  saving  clauses,  raises  a  question  of  the 
greatest  difficulty  and  importance.  It  declares  that  the  powers 
given  by  the  Act  shall  not  affect  rights  and  powers  existing  by 
statute,  law,  or  custom ;  and  that  nothing  in  the  Act  shall  legalize 
any  act  or  default,  which  but  for  the  Act  would  be  deemed  a 
nuisance  or  otherwise  contrary  to  law.  It  seems,  then,  that 
polluted  streams  may  find  themselves  in  very  different  positions ; 
for  where  there  is  a  riparian  proprietor,  wealthy  and  interested 
enough  to  bring  his  interdict,  he  wiU  be  entitled  to  his  remedy  at 
common  law,  and  mills  and  factories  may  be  closed  (though  they 
are  using  the  best  practicable  and  available  means  to  make  their 
refuse  harmless),  or  they  may  be  compelled  to  adopt  vastly  more 
expensive  means  for  the  purification  of  the  water.  Even  the  acts 
and  defaults  covered  by  the  Inspector's  certificate  are  declared  to 
be  still  illegal.  No  doubt,  section  16  says  that,  in  any  proceedings 
to  enforce  these  common  law  rights,  the  Court  is  to  take  into  con- 
sideration any  Inspector's  certificate  which  may  have  been  obtained 
under  the  Act.  But  what  is  the  meaning  of  this?  The  certificate 
does  not  make  a  good  defence  to  proceedings  at  common  law,  other- 
wise common  law  rights  would  not  be  saved,  as  the  Act  professes. 
If  it  is  not  a  good  defence,  and  yet  the  Court  is  to  do  something  in 
respect  of  it,  which  would  not  be  done  where  there  was  no  certifi- 
cate, the  result  would  still  follow  that  common  law  rights  are 
invaded.  Where  no  certificate  has  been  obtained  at  least,  no  doubt 
can  exist  that  common  law  rights  remain  absolutely  unaflFected. 
It  seems  to  be  the  height  of  injustice  that,  if  this  Act  expresses 
what  may  fairly  be  required  from  polluters,  any  further  Imbility 
should  remain. 

The  leading  faults  of  this  statute  are :  (1st)  that  it  provides  no 
authoritative  test  of  the  purity  of  water ;  (2nd)  that  it  makes  very 
difficult  the  ascertainment  of  reasonably  available  means  of  purifi- 
cation ;  (3rd)  that  it  makes  an  unjust  distinction  between  old  and 
new  pollutions  and  between  various  kinds  of  pollution ;  (4th)  that 
it  leaves  doubtful  what  is  the  effect  of  an  Inspector's  certificate ; 
(5th)  that  it  does  not  provide  for  its  own  enforcement ;  (6th)  that, 
wherever  a  difficulty  occurs,  it  introduces  the  Secretary  of  State  as 
a  sort  of  Deu8  ex  machina.  The  Home  Secretaiy  may  be  an  excel- 
lent man  of  business,  and  anxious  to  do  his  best.  But  his  time  is 
fully  occupied,  and  he  cannot  undertake  the  regulation  of  sanitary 
affairs  in  Scotland. 
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NO.  IV. 

There  has  been  yet  another  decision  chronologically  earlier  than 
the  Carluke  or  even  the  Mochrura  case,  under  the  55th  section  of 
the  Act,  to  which  we  have  not  yet  referred ;  but  as  other  questions 
having  connection  with  the  23rd  and  36th  sections  were  there 
involved,  we  propose  to  consider  these  matters  in  the  first  instance, 
and  then  revert  to  the  "  emolument "  disputes  under  section  55. 

The  law  upon  the  points  raised  by  the  23rd  clause  of  the  Act  is, 
it  appears  to  us,  far  from  being  yet  settled,  though  the  class  of 
difficulties  involved  has  been  most  interesting  both  in  a  legal  and 
an  educational  sense,  and  the  country  has  at  least  reaped  great 
benefit  from  able  and  lucid  judicial  exposition  of  the  statute. 
Perhaps  the  first  judgment  given  by  the  Court  has  been  misappre- 
hended, or  was  capable  of  being  looked  at  from  such  a  point  of 
view  as  to  lead  many  people  to  give  it  undue  significance.  The 
section  of  the  Act  we  may  as  well  quote  at  length  in  the  first 
instance.    Its  terms  are  as  follows : — 

"  The  parish  and  other  schools  which  have  been  established  and 
now  exist  in  any  parish  under  the  recited  Acts,  or  any  of  them, 
together  with  teachers'  houses,  and  land  attached  thereto,  shall  be 
vested  in,  and  be  under  the  management  of,  the  School  Board  of 
such  parish,  or  if  situated  in  a  burgh,  then  of  the  School  Board  of 
such  burgh,  unless  such  parish  school  is  the  parish  school  of  a 
landward  district  of  a  parish  partly  landward  and  partly  burghal, 
in  which  case  it  shall  be  under  the  management  of  the  School 
Board  of  such  district,  from  and  after  the  election  of  such  School 
Board;  and  the  said  School  Board  shall  thereafter,  with  respect  to 
school  management  and  the  election  of  teachers,  and  generally  with 
respect  to  all  powers,  obligations,  and  duties,  in  regard  to  such 
schools  now  vested  in  or  incumbent  on  the  heritors  qualified 
according  to  the  existing  law  and  the  minister  of  the  parish,  super- 
sede and  come  in  place  of  such  heritors  and  minister;  and  all 
jurisdiction,  power,  and  authority  possessed  or  exercised  by  presby- 
teries or  other  church  courts  with  respect  to  any  public  schools  in 
Scotland  are  hereby  abolished,  provided  that  nothing  in  this 
section  contained  shall  defeat  or  prejudice  any  right  or  title  to  the 
land  whereon  any  such  school  or  teachers'  houses  shall  be  built, 
other  than  that  of  the  heritors  or  others  being  managers  of  such 
school,  or  shall  defeat  or  prejudice  any  charge,  burden,  or  liability, 
to  which  such  land  or  houses  may  be  subject." 

Under  this  section  it  appears  that  there  are  three  things  provided 
for.  First,  The  title  of  the  newly-created  Boards  to  the  schools  and 
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other  buildings  and  any  land  attached  to  them,  under  a  special 
reservation  of  all  rights  of  third  parties;  second,  the  apparently 
absolute  substitution  of  the  Boards  for  the  older  system  of  heritora 
and  minister,  together  with  the  gift  to  the  new  governing  body  of 
all  "powers,  obligations,  and  duties"  entrusted  to  their  predeces- 
sors; and  third,  the  equally  distinct  abolition  of  the  "jurisdiction, 
power,  and  authority  "  of  the  church  courts. 

In  the  first  case  which  arose  as  to  the  meaning  of  this  clause  of 
the  Act  the  question  turned  upon  the  last  two  points  we  have  just 
summarised,  and  the  powers  of  the  School  Board  thereby  conferred. 
The  School  Board  of  the  parish  of  Kelso  had,  it  appeared,  deemed 
it  their  duty  to  institute  a  system  of  visitations  of  their  schools  at 
irregular  intervals,  these  visitations  being  made  during  school  hours 
by  members  of  the  Board ;  and  the  schoolmaster  objected  to  such 
visits,  and  at  last  refused  admission  to  the  deputed  members  of  the 
School  Board.  This,  of  course,  brought  matters  to  a  climax,  and 
accordingly  litigation,  afterwards  carried  to  the  Supreme  Court 
(Kelso  Sclwol  Board  v.  Hunter,  Dec.  18,  1874,  2  R  228),  was  com- 
menced by  a  petition  presented  to  the  Sheriff-Substitute  by  the 
Board,  praying  for  interdict  against  Mr.  Hunter  from  refusing 
admission  to  the  Board  or  its  deputations  into  the  school  during 
school  hours  whenever  and  so  often  as  they  might,  in  discharge  of 
their  statutory  duties,  deem  it  necessary,  or  from  in  any  other  way 
obstructing  their  visitations.  The  Sheriff-Substitute  granted  inter- 
dict, but  his  judgment  was  recalled  by  the  Sherift-Depute,  who 
took  the  technical  ground  that  an  application  to  interdict  any  one 
from  refusing  to  do  something  was  entirely  incompetent,  and  he 
accordingly  dismissed  the  petition.  The  School  Board,  by  appeal, 
brought  the  matter  before  the  First  Division,  and  were  allowed  to 
alter  the  wording  of  the  prayer  of  their  petition  so  as  to  make  it  an 
application  for  interdict  against  the  schoolmaster  "  from  preventing 
or  excluding  "  the  Board  or  its  members  from  making  their  visita- 
tions, and  removing  the  words  "  refusing  admission,"  which  origi- 
nally were  part  of  the  prayer.  Even  as  amended,  however,  the 
Court  refused  to  grant  the  prayer  of  the  petition,  although  the 
competency  of  the  form  of  process  adopted  was  sustained.  The 
result,  we  apprehend,  of  the  judgment  was  practically  this,  that 
although  an  interdict  was  a  perfectly  competent  mode  of  seeking 
to  defend  rights  or  duties,  yet  no  doubtful  question  could  be  tried 
in  that  form, — the  right  or  the  duty  must  be  clear  and  beyond  all 
doubt.  That  was  not,  their  Lordships  thought,  the  case  upon  the 
23rd  section,  and  so  the  Board  were  put  out  of  Court.  Lord  Deas 
observed  that  a  good  deal  had  been  said  as  to  the  construction  of 
the  Act  of  Parliament,  but  added,  "the  only  question  we  can 
decide  here  is  the  granting  or  the  refusal  of  this  interdict." 

We  venture  respectfully  to  think  that  this  judgment  has  given 
room  for  an  impression  that  the  majority  of  the  Court  were  disposed 
to  regard  such  visits  by  a  School  Board  as  uUra  vires,  and  that  all 
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llie  more  from  certain  expressions  used  by  some  of  the  Judges 
>vhen  advising  the  case.  We  may  instance  observations  made  by 
the  Lord  President  in  his  opinion,  where,  after  saying  that  it  had 
not  been  made  clear  that  the  Board  had  the  functions  assumed  by 
them,  his  Lordship  points  out,  from  the  various  sections  of  the 
statute,  the  absence  of  any  specific  gift  of  a  statutory  right  of  visi- 
tation, and  not  only  that,  but  the  provision  for  reports  by  inspectors, 
as  obviating  the  necessity  of  such  proceedings  on  the  part  of  the 
Board.  Again,  Lord  Deas  said :  "  The  object  of  the  School  Board 
seems  to  be  to  vindicate  their  right  to  make  visits  of  surprise  during 
school  hours.  The  Inspector  of  schools  has  that  right  expressly 
conferred  on  him  by  statute.  If  the  School  Board  also  have  it,  they 
have  it  only  by  implicatioiL'*  And  further.  Lord  Mure  adds :  "  We 
are  here  dealing  with  a  statutory  matter,  and  when  we  have  a  clause 
expressly  conferring  such  a  power  on  one  set  of  officials,  and  a  total 
absence  of  any  similar  enactment  with  regard  to  School  Boards,  it 
is  not  easy  to  say  what  or  whether  any  precise  duty  in  the  matters 
of  inspection  was  intended  to  be  conferred  upon  them."  But  perhaps 
more  than  anything  the  opinions  indicated  by  Lord  Ardmillan  may 
have  led  to  the  mistaken  view  so  frequently  taken  of  this  Kelso 
School  Board  case,  for  that  Judge  distinctly  said  that  he  could  not 
concur  in  any  judgment  "  on  the  footing  of  holding  the  respondent 
right,  or  even  of  holding  it  doubtful  whether  he  is  right  or  wrong, 
for  I  think  him  wrong;  and  if  we  were  dealing  with  the  question 
in  an  action  of  declarator,  my  opinion  on  the  merits  would  be  in 
favour  of  the  School  Board."  This  decided  view  of  the  position  of 
parties,  together  with  a  merely  doubting  assent  by  the  same  Judge 
to  the  course  ultimately  adopted  as  to  the  interdict,  has  naturally 
led  many  to  conclude  that  the  judgment  of  the  Court  favoured  the 
interpretation  of  the  Act  adverse  to  the  School  Board,  and  to  their 
claim  to  the  right  of  visitation.  We  do  not  think  that  such  a  con- 
clusion would  be  borne  out  were  the  questions  raised  to  be  argued 
purely  on  their  merits,  but  it  seems  almost  to  be  regretted  that  a 
matter  of  really  great  moment  should  have  never  reached  an  autho- 
ritative decision  merely  because  of  a  technical  difficulty  as  to  the 
form  of  action.  A  petition  for  interdict  in  such  general  terms  might 
no  doubt  in  a  large  class  of  cases  be  a  dangerous  remedy,  but  we 
fail  to  see  how,  in  the  case  of  this  School  Board,  the  form  should 
have  prevented  the  trial  of  the  real  question.  If  the  School  Boaixl 
have  a  right,  under  the  construction  put  upon  the  statute,  to  visit 
the  schools  during  school  hours  as  educational  institutions,  and  not 
merely  in  the  light  of  buildings  they  are  bound  to  keep  in  repair, 
then  to  grant  an  interdict  against  a  teacher  who  has  absolutely  pre- 
vented or  excluded  the  members  of  his  Board,  or  has  obstructed 
them  in  any  other  way  in  the  exercise  of  their  duty,  will  in  reality 
only  be  to  sustain  the  Board  in  their  rights.  Under  this  aspect 
of  matters,  the  broad  terms  of  the  interdict  craved  have  not  any 
real  significance ;  the  Board,  if  they  possess  such  a  right,  clearly 
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must  have  it  at  all  times,  or  it  would  be  of  little  practical  value. 
Again,  on  the  other  hand,  from  this  point  of  view  the  Court-,  had 
they  gone  into  the  merits,  might  have  refused  the  interdict,  upon 
the  specific  ground  that  the  School  Board  did  not  possess,  under 
the  creative  statute,  the  right  thus  claimed.  We  cannot  fail  to 
observe  that  the  interdict  sought  here  was  not  of  a  speculative 
character,  as  one  might  term  it,  against  a  contingency,  the  occur- 
rence of  which  no  one  could  with  any  degree  of  certainty  predict ; 
on  the  contrary,  the  petitioners  sought  to  prevent  a  repetition  of 
that  exclusion  from  their  own  school  to  which  they  had  been 
recently  subjected  by  Mr.  Hunter.  We  remember  the  other  day 
an  interdict  was  sought  by  the  trustees  of  Colonel  Hay  of  Dunse 
against  a  man's  coming  upon  their  lands  and  digging  holes  in 
search  of  the  course  of  a  drain.  That  interdict  was  refused  by  the 
Court,  with  a  strong  expression  of  opinion  as  to  its  incompetency, 
because,  although  the  respondent  had  actually  dug  certain  holes, 
the  evidence  showed  that  he  had  done  so  at  the  time  in  perfect 
bona  fide,  and  under  the  belief  that  he  was  acting  with  the  factor's 
sanction,  and  the  petitioners  could  not  show  that  there  was  any 
real  reason  to  anticipate  a  repetition  of  such  proceeding.  How  dif- 
ferent a  position  thia  to  that  of  the  Kelso  School  Board !  They 
had,  unlike  the  petitioners  at  Dunse,  to  complain  not  of  one  act 
alone,  which  it  was  not  reasonable  to  suppose  would  be  repeated, 
but  of  an  exclusion  by  the  schoolmaster  emerging  prior  to  the  date 
of  the  application,  but  the  further  continuance  of  which  had  been 
clearly  intimated. 

As  it  is,  however,  the  question  remains  an  open  one,  with  a  very 
strong  expression  of  opinion  from  Lord  Ardmillan  in  favour  of  the 
right  to  visit.  "  In  the  first  place,"  his  Lordship  said,  **  I  entertain 
no  doubt  of  the  right  of  the  School  Board  to  visit  the  parish  school, 
or  to  appoint  members  of  the  Board  to  visit  the  school ;  and  I  have 
no.  doubt  of  the  right  of  these  members  of  the  Board  to  enter  the 
school.  They  are  in  the  discharge  of  their  duty  in  visiting  and 
entering  the  school.  The  excluding  or  obstructing  the  entrance  of 
these  members  of  the  Board  into  the  school — the  closing  of  the 
door  of  the  school  against  them  by  the  schoolmaster — is,  in  my 
opinion,  illegal  .  .  .  We  are  called  on  to  dispose  of  the  general 
proposition  that  the  schoolmaster  of  the  parish  school  is  entitled 
to  clo33  the  door  of  the  school  against  members  of  the  School 
Board  appointed  and  authorized  to  visit.  The  School  Board  have 
the  right  to  dismiss  new  teachers  and  to  complain  of  any  teacher. 
It  is  said  that  the  act  of  dismissing  or  of  complaining  cannot  be 
preceded  by  personal  inquiry,  but  that  the  schoolmaster  is  entitled 
to  bar  them  out.  I  have  no  hesitation  in  negativing  that  proposi- 
tion. I  think  that  to  give  judicial  sanction  to  such  a  proceeding 
would  be  subversive  of  the  objects  and  the  principles  of  the  statute. 
The  su^estion  made  by  the  respondent  that  all  the  School  Board* 
may  come  in  at  once  and  interrupt  the  teaching  and  sit  down  per- 
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taanently  in  the  school  is  simply  extravagant"  As  to  the  other 
matters,  such  as  giving  notice  of  the  approaching  visit,  the  same 
Judge  was  equally  clear,  observiug  that  a  really  good  master  would 
welcome  visits  at  any  time,  and  that  visits  of  surprise  were  to  he 
dreaded  only  by  an  inefficient  teacher,  who  might  by  this  method 
1)6  prevented  from  using  the  intimation  of  an  approaching  visit  by 
the  School  Board  as  "  an  occasion  for  presenting  a  delusive  picture/' 
Although  perhaps  never  again  directly  raised  in  the  Supreme 
Court,  the  dicta  of  Judges  in  two  other  cases  may  be  cited  here,  or 
at  least  referred  to  as  bearing  upon  the  questions  we  have  been 
considering.  The  first  of  these  litigations  was  between  the  same 
parties,  and  we  may  for  convenience  call  it  the  Second  Kelso  case 
(reported  as  H^cnier  v.  Kelso  School  Board,  March  5, 1875,  2  E.  520). 
As  we  shall  have  occasion  to  go  into  the  particular  features  of  that 
case  more  closely  hereafter,  it  will  be  sufficient  perhaps  here  to 
notice  in  general  terms  that  the  action  was  brought  by  Mr.  Hunter 
as  pursuer,  seeking  to  reduce  a  resolution  by  the  School  Board 
uniting  a  grammar  and  an  elementary  school,  and  restricting  the 
teaching  of  the  higher  branches  of  education  as  being  (1)  ultra  vires 
of  the  Board  under  the  1872  Act,  (2)  in  violation  of  the  teacher's 
lights  under  section  55.  In  the  opinion  of  Lord  Young  we  find 
vaiions  expressions  of  views  as  to  the  meaning  of  the  statutory 
language  conferring  powers  upon  the  School  Boards.  "  The  Act  of 
1872,  by  which  this  change  was  accomplished,  does  not  specify  the 
particulars  or  details  involved  in  the  notion  of  school  management, 
which  would  have  been  an  idle  thing  had  it  been  possible."  After 
adverting  to  the  absolute  character  of  the  powers  of  management 
conferred,  and  to  the  fact  that  Inspectoi-s  only  visit  schools  with 
reference  to  the  Government  grant  and  its  payment  when  properly 
earned,  without  any  other  interference,  his  Lordship  notices  the 
power,  under  section  60,  of  calling  for  a  special  report  as  the  only 
instance  of  the  School  Board  being  enabled  to  require  a  Govern- 
ment Inspector  to  perform  any  duty,  and  the  careful  provisions 
against  supersession  or  undue  control  of  the  Local  by  the  Central 
Board,  and  then  we  find  the  following  sentences :  "  I  have  adverted 
to  the  topic  of  the  supremacy  of  the  School  Boards  in  the  matter 
of  school  management,  although  no  controversy  is  here  directly 
raised  upon  it,  because  I  think  it  is  important  to  proceed  to  the 
consideration  of  the  actual  dispute  with  an  accurate  and  clear  view 
of  the  position  of  School  Boards  in  this  matter.  That  position,  in 
my  opinion,  is  that  with  regard  to  everything  implied  in  the  notion 
of  school '  management '  they  are  supreme  and  responsible  only  to 
their  constituents."  ...  In  the  Inner  House  the  Court  adhered. 
Lord  Ardmillan  giving  his  entire  assent  to  the  views  expressed  by 
Lord  Young.  These  observations,  however,  acquire  a  much  in- 
creased interest  when  we  read  along  with  them  the  remarks  of  the 
same  eminent  Judge  in  delivering  his  opinion,  already  referred  to 
upon  another  point,  in  the  case  of  Morison  v.  The  School  Board  of 
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Glemhielj  in  February  1875 :  *'  I  venture  to  lay  it  down  as  a  trae 
proposition  that  the  wliole  management  of  every  public  school 
existing,  or  which  may  exist,  under  the  Act,  is  committed  to  the 
School  Board  of  the  district  in  which  it  is  situated.  The  manage- 
ment is  certainly  not  divided,  and  therefore  if  it  were  true  (which 
I  think  it  is  not)  that  anything  which  school  management  involves 
is  withheld  from  the  School  Boards,  it  is  certain  that  to  this  extent 
the  schools  are  left  without  management  altogether,  for  no  power 
of  management  is  given  to  any  other  bodies  or  persons."  ..."  It 
has  been  suggested  that  there  is  significance  in  the  circumstance 
that  the  visiting  powers  of  Presbyteries  are  not  transferred  to  the 
Boards.  But  as  these  (whatever  they  were)  are  not  transferred  at 
all,  but  simply  abolished,  the  only  significance  is  that  any  con- 
nection between  the  Established  Church  and  the  schools  is  severed, 
which  cannot,  I  should  think,  signify  that  the  schools  are  not  to 
be  visited  by  their  managers."  After  observations  upon  section  36, 
to  the  effect  that  the  imposed  duty  of  maintaining  and  keeping 
efficient  every  school  was  intended  to  guard  against  a  School  Board 
allowing  a  school  to  go  down  against  the  wishes  of  the  Board  of 
Education  as  much  by  failure  to  appoint  teachers,  or  to  remove 
inefficient  ones,  as  by  neglect  of  buildings,  his  Lordship  makes  the 
following  remarks,  the  last  we  propose  here  to  quote:  "I  am 
aware  that  it  has  been  suggested  that  the  clause  (section  36)  relates 
only  to  the  school  buildings  and  furniture,  and  that  a  School  Board 
will  well  perform  its  duty  to  'maintain  and  keep  efficient  any 
school '  by  keeping  the  schoolhouse  and  its  furniture  in  good  repair, 
although  it  is  not  resorted  to  by  a  single  child,  whether  because 
there  is  no  teacher  at  all,  or  because  the  teacher  is  so  '  incompetent, 
unfit,  or  inefficient,'  that  no  prudent  parent  will,  or  no  parent  ought 
to  be  required  to,  entrust  a  child  to  his  keeping.  With  reference 
to  this  suggestion,  I  will  only  observe  th^t  it  is  not  in  accordance 
with  my  notion  of  maintaining  and  keeping  a  school  in  a  state  of 
efficiency  by  a  Board,  which  is  entrusted  with  the  power  and 
charged  with  the  duty  of  appointing  efficient  teachers,  and  removing 
such  as  they  shall  consider  to  be  inefficient.  I  should  certainly  be 
greatly  surprised  if,  on  a  complaint  by  the  Lord  Advocate  under 
section  36  of  this  Act,  this  Court  should  acquit  a  School  Board 
which  had  really  discontinued  a  school  by  neglecting  to  provide 
and  maintain  a  proper  educational  establishment  therein,  because 
the  schoolhouse,  although  disused  and  empty,  was  commodious  and 
in  decent  repair.  It  is,  indeed,  abundantly  clear  that  the  words 
'  maintain  and  keep  efficient '  in  the  fii*st  branch  of  the  clause,  are 
opposed  to  the  word  'discontinue'  in  the  second;  and  that  as 
allowing  school  buildings  to  go  to  ruin  is  not  the  only  way  of  dis- 
continuing a  school,  so  keeping  these  in  repair  is  not  the  only  thing 
requisite  in  order  to  maintain  the  school  in  a  state  of  efficiency." 

In  conjunction  with  these  views,  apparently  not  without  some 
difficulty  capable  of  reconciliation  with  the  leaning  of  the 
majority  of  the  Court  in  the  First  Kelso  case^  but  which   at 
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the  same  time  ^cannot,  we  think,  but  commend  themselves  to  the 
educational  instincts  of  the  country,  we  may  notice  an  inter- 
esting case  where,  after  a  considerable  lapse  of  time,  much  the 
same  point  came  under  the  consideration  of  the  Ayrshire  Sheriff 
Courta  Curiously  enough  the  position  of  the  parties  there  was 
changed,  and,  emboldened  by  the  interpretation  put  upon  the  Kelso 
case,  it  was  the  schoolmaster,  and  not  the  School  Board,  who 
appeared  in  the  capacity  of  petitioner  for  interdict.  Mr.  Charles 
Marshall,  teacher  of  the  Ardrossan  Parish  School,  presented  last 
summer  a  petition  to  the  Sheriff-Substitute  at  Kilmarnock,  praying 
for  interdict  against  the  School  Board  entering  his  school  for  the 
purpose  of  examining  it  except  with  his  consent.  The  misappre- 
hension we  have  already  alluded  to  as  prevailing  with  reference  to 
the  judgment  in  HurUer  v.  The  School  Board  of  Kelso  induced  the 
Sheriff-Substitute  to  grant  interdict,  a  course,  as  he  was  careful  to 
explain,  only  followed  in  deference  to  the  supposed  authority  of 
that  decision,  although  opposed,  it  was  also  indicated,  to  the  views 
he  himself  entertained  upon  the  rights  of  the  parties.  The  School 
Board  met  and  considered  this  judgment,  and  then  resolved,  though 
not  unanimously,  to  appeal  to  the  Sheriff.  The  only  notice  of  this 
judgment  which  has  yet  appeared  will  be  found  in  the  20th  volume 
of  this  Jourjuil,  at  p.  482,  and  from  the  report  there  given  we 
learn  that  the  interlocutor  of  the  Sheriff-Substitute  was  recalled 
and  the  prayer  for  interdict  refused.  We  gather  from  the  note 
accompanying  the  judgment  that  the  Sheriff  thought  the  Kelso  case, 
if  looked  at  in  its  proper  light,  should  have  led  to  a  refusal  of  the 
remedy  sought,  and  indeed  to  a  result  the  very  reverse  of  that 
tunived  at.  He  adds,  with  reference  to  that  decision,  "  The  Court 
in  refusing  the  interdict  did  not  decide  the  question  of  right  at  alL 
On  the  contrary,  they  reserved  it,  holding  that  the  question  of  right 
was  by  no  means  clear,  and  that  to  justify  a  party  in  asking  such 
an  interdict  the  question  of  right  must  be  very  clear,*'  After  obser- 
vations upon  the  remark  made  by  Lord  Deas  as  to  interdict  being 
a  **  jiMwi  criminal "  form  of  process,  and  upon  the  strongly-expressed 
opinions  of  Lord  ArdmiUan  to  which  we  have  already  adverted, 
the  Sheriff  proceeded  to  point  out  that  if  interdict  was  not  the 
remedy  proper  for  "doubtful  questions,"  because  of  its  *' quasi 
criminal "  character,  leading  to  fine  and  imprisonment  of  the  person 
interdicted  should  he  "  fail  in  any  particular  "  to  observe  the  inter- 
dict, this  Ardrossan  case  certainly  was  not  one  for  such  a  form  of 
process.  "  Are  the  members  of  the  School  Board,"  it  is  very  justly 
asked, "  to  be  treated  as  quasi  criminals  and  put  in  peril  of  fine 
and  imprisonment  for  holding  an  examination  of  the  school  under 
their  management — for  doing  that  which,  for  all  that  appears,  may 
probably  be  held  to  be  strictly  within  the  limits  of  their  powers 
under  a  pubh'c  statute  ?"  The  effect  of  such  an  interdict  would  be 
that  no  examination,  not  even  the  customary  annual  and  semi- 
public  one,  could  be  held  by  the  Board  without  the  consent  of  the 
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master  sought  and  obtained,  or,  to  use  again  the  words  of  the 
learned  Sheriff,  "  It  would  negative  the  right  claimed  by  the  Board 
under  the  statute,  and  confirm  the  right  of  the  master  practically 
to  confer  upon  the  Board  a  power  which  the  statute  eo  hypothesi 
has  not  conferred.  But  the  Court  in  the  Kelso  case  was  not  pre- 
pared to  negative  the  right  of  the  Board ;  and  the  Sheriff  cannot 
think  that  after  expressing  their  difhculties  under  the  statute,  the 
Court  would  practically  commit  the  decision  of  the  matter  to  the 
schoolmaster,  by  making  his  ounsent  the  measure  of  the  Board's 
right."  It  might  have  been  supposed  that  a  further  appeal  would 
have  brought  this  interlocutor  under  the  review  of  the  Court  of 
Session,  but  the  party  afi'ected  by  it,  Mr.  MarshaU,  the  teacher, 
acquiesced,  and  the  judgment,  pronounced  about  the  month  of 
August  1876,  has,  of  course,  long  ago  become  final 

The  difficulties  surrounding  the  question  are  nevertheless  still 
present.  A  Board  cannot  interdict  a  master  from  preventing  their  ' 
visiting  foid  examining  the  school  under  his  charge,  and  a  master 
cannot  interdict  his  Board  from  doing  these  same  things,  supposing 
the  judgment  of  the  Sheriff  of  Ayrshire  to  be  weU  founded,  which 
indeed  we  can  see  little  reason  to  doubt  Yet  there  is  nothing 
settled  as  to  the  right  to  visit.  This  is  far  from  satisfactory,  con- 
sidering the  effort  made  to  raise  the  point,  but  we  may  perhaps 
here  to  advantage  briefly  review  what  appear  to  be  from  the  Educa- 
tion Act  itself  the  chief  indications  of  legislative  intention  for  and 
against  the  bestowal  of  such  a  power  upon  the  School  Boards,  the 
creatures  of  the  statute.  As  against  such  a  power  we  find,^r«/,  in 
section  23,  that  while  the  duties  of  the  heritors  and  minister  are 
transfeiTed  to  the  Board,  the  visitatorial  duty  of  the  presbytery  is 
simply  abolished.  In  the  one  case  there  is  a  substitution  of  the 
new  machinery  for  the  old,  in  the  other,  while  the  old  is  removed, 
tliere  is  silence  as  to  anything  coming  in  its  place.  Second,  in 
Fection  60,  to  which  reference  has  been  often  made  in  our  previous 
articles  upon  this  subject,  we  find  a  provision  as  to  the  mode  of 
removing  a  teaclier  by  special  report  from  an  Inspector,  and  it  no 
doubt  is  worthy  of  notice  that  in  this  clause  the  statute  supplies 
all  School  Boards  with  means  of  ascertaining  the  educational 
efficiency  of  the  teacher  through  the  Inspector,  means  which  would 
seem  to  obviate  all  necessity  for  personal  inspection  or  examination 
by  any  of  their  own  members.  Third,  under  section  66,  the 
school  is  at  all  times  open  to  inspection  by  the  Government  officer. 
Again,  on  the  other  Tiand.  in  favour  of  the  view  that  there  is  such 
a  power  confeired  by  the  Education  Act,  we  may  refer  to  the  very 
wide  terms  of  the  investiture  of  the  Board,  with  authority  under 
the  first  part  of  section  23  ;  again,  by  section  26,  the  School  Boards 
are  required  to  provide  a  ''sufficient  amount  of  accommodation '' 
for  the  scholars,  while  all  schools  are  "  to  be  vested  in  "  and  "  under 
the  management  of"  these  bodies.  The  27th  section  provides  that 
the  Boards  shall  take  into  consideration  the  "educational  require- 
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ments  **  of  the  districts  under  tlieir  authority,  and  the  30th  and 
31st  sections,  among  others,  indicate  the  careful  provision  of  the 
statute  for  general  supervisorship  by  the  Board,  while  section  74 
requires  the  School  Boards  to  make  such  reports  and  returns,  and 
give  such  information  as  the  Board  of  Education  may  require. 
Above  all,  however,  section  36  may  be  quoted  for  the  brfeadth  of 
its  terms  as  regards  the  duties  imposed  upon  the  governing  body. 
"  The  School  Board  of  every  parish  and  burgh  shall  maintain  and 
keep  efficient  every  school  under  their  management,  and  shall  from 
time  to  time  provide  such  additional  accommodation  as  they  shall 
judge  necessary."  The  maintenance  seems  to  have  reference  to  the 
buildings  and  so  forth,  and  the  keeping  "  efficient "  to  the  educa- 
tional position  of  the  school,  if  the  section  be  fairly  read  with  those 
which  precede  and  follow  it,  and  in  accordance  with  the  spirit  of 
the  statute. 

To  deny  such  a  power  to  School  Boards  would  almost  necessarily 
lead  to  the  conclusion  that  all  visitation  whatsoever  of  the  schools, 
except  by  the  inspectors  appointed  by  Government,  is  excluded, 
because,  aa  observed  by  Sheriff  Campbell,  it  never  could  be  supposed 
that  a  statutory  exclusion  of  such  visits  might  be  got  rid  of  by 
simply  obtaining  the  teacher's  consent ;  indeed,  if  this  result  at  any 
time  were  to  be  arrived  at  through  a  formal  interpretation  of  the 
act  by  virtue  of  a  judicial  dictum  of  the  Supreme  Court,  any  out- 
sider, such  as  a  ratepayer  in  the  parish,  could  alone  prevent  all  such 
visits,  even  though  he  were  not  merely  unsupported  by,  but  even  in 
direct  antagonism  to,  the  sympathies  of  the  other  ratepayers. 

J.  J.  B. 
(To  be  corUitmed.) 


A  PEOCURATOE-FISCAI^WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BE. 

In  1709,  by  the  Act  8  Anne,  a  16,  the  method  of  *'  exhibiting 
criminal  informations  by  the  Porteous  Eoll "  was  abolished,  and  a 
new  method  of  "  making  up  of  dittays  concerning  crimes  to  be 
tryed  in  the  said  circuits  "  was  imposed  on  the  Sheriffs  and  other 
Mieigistrates.  There  is  no  mention  of  the  Fiscal  in  connection  with 
this  matter.  The  Sheriff's  deputies  and  clerks  are  those  who  have 
to  sign  the  informations  in  the  cases  which  the  Sheriffs  resolved  to 
send  to  Circuit.  The  Sheriffs  were  charged  with  taking  the  pre- 
cognitions, but  the  mention  of  Procurators-Fiscal  in  the  Act  of  1701 
as  to  Bail  may  not  unnaturally  lead  to  the  conclusion  that  at  the 
time  of  which  we  write  the  Sheriffs  may  have  taken  the  assistance 
of  the  Fiscal  (not  as  Fiscal,  but  as  being  otherwise  a  qualified 


204      A  PROCUBATOB-FISCAL — WHAT  HE  WAS,  IS,  AND  WILL  BE. 

assistant)  in  precognitions.  It  was  in  the  name  of  the  Fiscal, 
however  (but  not  for  the  public  interest),  as  appears  from  the 
"  Form  of  an  Infoimation  and  Presentment "  preserved  in  "  A  View 
of  the  ofl&ce  of  Sherifif  in  Scotland,  by  Robert  Clark,  Writer,"  pub- 
lished in  1824,  that  the  information  or  presentment  proceeded,  and 
he  prayed  the  Sheriff  *'  to  find  the  foresaid  information  and  pre- 
sentment a  relevant  point  of  dittay,  and  to  transmit  the  same  with 
the  list  of  witnesses  hereto  subjoined,  and  precognition  relative 
thereto  to  the  Lord  Justice-Clerk  or  his  deputes."  The  interlocutor, 
following  upon  this  application,  accordingly  found  or  refused  to 
find  the  relevancy  of  the  charge  as  a  point  of  dittay,  and,  if  the 
relevancy  was  sustained  by  the  Sheriff,  ordained  "  the  Clerk  of 
Court  to  transmit  the  same  with  the  list  of  witnesses  and  pre- 
cognition relative  thereto  to  the  Lord  Justice-Clerk  or  his  deputes." 
The  Act  of  1709  explains  that  this  transmission  by  the  Sheriff  was 
to  be  made  to  ''  Edinburgh  at  least  forty  days  before  the  holding  of 
the  respective  Circuit  Courts — that,  being  given  to  Her  Majestie's 
Advocate,  or  such  as  discharge  that  trust  in  Scotland,  lybels  and 
indictments  may  be  raised  and  executed  against  parties,  assysers. 
and  witnesses  according  to  the  former  laws  and  custom." 

The  next  legislative  enactment  which  affects  the  office  of  Fiscal 
occurs  after  an  interval  of  fifteen  years.  In  the  Act  of  11  Geo. 
L  c.  26,  which  bears  merely  the  title  of  "  An  Act  for  more  effectual 
disarming  the  Highlands  in  that  part  of  Great  Britain  called  Scot- 
land, and  for  the  better  securing  the  Peace  and  Quiet  of  that  part 
of  the  Kingdom  "  (which  came  into  operation,  so  far  as  can  be  dis- 
covered, as  regards  the  provision  to  be  noticed,  about  1st  June  1725), 
there  is  hidden  a  clause  (§  12)  which  incidentally  has  influenced  a 
great  change  in  the  office  and  functions  of  all  Fiscals,  and  principally 
of  the  Sheriff's  Fiscal  "  Whereas,  for  want  of  a  sufficient  fund  for 
defraying  the  charges  of  apprehending  criminals  in  North  Britain, 
and  of  subsisting  them  when  apprehended  until  prosecution,  and  of 
carrying  on  the  necessary  prosecutions  against  them,  it  often  happens 
that  criminals  there  escape  the  punishment  due  to  their  offences, — 
For  preventing  of  which  inconvenience  for  the  future,  be  it  enacted 
by  the  authority  aforesaid,  that  it  shall  and  may  be  lawful  to  and 
for  the  freeholders  of  every  shire,  county,  or  district  in  North 
Britain  to  assess  the  several  shires  or  stewartries  where  their 
estates  lie,  at  their  meetings  at  any  of  the  head  Courts  yearly,  in 
such  sums  as  they  shall  judge  reasonable  and  sufficient  for  the 
purposes  aforesaid ;  and  that  such  monies  so  from  time  to  time  to 
be  assessed  shall  be  collected,  received,  and  accounted  for  by  such 
person  and  persons,  and  in  such  manner  as  such  freeholders  shall 
from  time  to  time  appoint,  and  shall  be  applied  for  defraying  the 
charges  of  apprehending  of  criminals,  and  of  subsisting  of  them  in 
prison  until  prosecution,  and  of  prosecuting  such  criminals  for 
tlieir  several  offences  by  due  course  of  law,  and  to  and  for  no  other 
use  or  purpose  whateoever." 
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This  clause,  like  the  other  clauses  in  the  Act,  is  not  confined  to 
Sheriffs,  but  applies  to  "  all  and  every  Magistrate,  Judge,  and  Court 
of  Judicature  within  Scotland,"  who,  by  the  Scotch  Act  of  1701, 
c.  6,  could  deal  with  questions  of  bail,  these  being  "  the  Committee 
or  Commissioners  of  Judiciary,  or  other  Judge  or  Judicatory  or 
Magistrate  competent  for  cognition  of  the  crime,"  "  or  offence  for 
which  he  is  imprisoned."  These  inferior  authorities  are  further 
noticed  as  "  inferior  Magistrates,  Judges,  or  Justices  of  Peace."  The 
expenses  of  all  criminal  proceedings  by  all  such  inferior  Magistrates 
and  Judges,  and  of  maintenance  in  prison  until  trial,  were  thus  for 
the  first  time  put  upon  the  county  funds,  and  these  have  ever  since 
remained  liable  for  them.  A  previous  Act  of  the  Scotch  Parlia- 
meut,  1487,  c.  101,  had  enacted  that  "  quhair  onie  crowner  arreistis 
and  takis  sik  trespassoures  he  sail  bring  them  to  the  Schireffe  of 
the  Schire  quhilk  Schireffe  sail  receive  them  and  keepe  them  in 
suretie  and  firmance  on  Our  Soveraine  Lordis  expenses  quhair  it 
failzies  of  their  awin  gudes,"  and  the  rates  to  be  paid  in  Exchequer 
are  fixed  "  for  ilk  person  three  pennies  on  the  day,"  The  pass- 
ing of  the  Act  of  1725  has  virtually  absolved  the  Fiscal  from 
this  intricate  and  unpleasant  accounting  on  the  SheriS^s  behalf 
with  Exchequer ;  and  now  the  maintenance  of  prisoners  is  settled 
with  Exchequer  by  counties  through  their  own  officers. 

The  expenses  for  which  the  county  funds  were  made  liable,  other 
than  the  maintenance  of  prisoners,  came  in  lieu  and  place  of  some 
at  least  of  the  personal  services  (just  as  road  money  subsequently 
has  been  levied  in  room  of  statute  labour),  which  the  Sheriff  exacted 
from  the  freeholders  and  others  in  the  transmission  of  prisoners  to 
and  from  the  Circuit  Courts  on  charges  to  which  he  was  not  com- 
petent, or  where  he  had  entered  them  on  the  Porteous  Eoll,  and 
remitted  them  to  the  Lords  of  Justiciary  for  trial. 

These  personal  services  the  Sheriff  was  originally  empowered  to 
require  and  enforce  by  the  Act  1426,  c.  28,  under  the  penalty  of 
forty  shillings  from  a  gentleman  and  twenty  shillings  from  a 
yeoman.  Erskine  (I.  iv.  4)  treats  of  this  power  under  the  name  of 
** posse  comitatus,"  and  slates  that  it  still  is  possessed  by  the  Sheriff. 
There  has  at  anyrate  been  no  statute  taking  away  the  Sheriffs 
powers  in  this  respect;  in  fact,  James  VII.,  by  the  Act  1685,  c.  25, 
extended  these  powers  of  the  Sheriffs  with  the  view  of  thereby 
putting  down  the  Covenanters. 

William  of  Orange  likewise,  in  the  Act  of  1701  giving  the  privi- 
lege of  Bail,  on  the  narrative  "  that  it  is  declared  by  the  claim  of 
right  that  the  imprisonment  of  persons  without  expressing  the 
reasons  thereof  and  delaying  to  put  them  to  tryal  is  contrare  to 
Law,"  refers  to  the  existence  of  this  power  in  the  Sheriff  as  one  of 
the  inferior  Magistrates,  and  curiously  enough  connects  the  Fiscal 
with  it.  The  clause  is :  "  And  the  dyet  of  the  tryal  being  prefixed, 
the  Magistrates  of  the  place  or  keeper  of  the  prison  shall  then  be 
oblidged  to  deliver  the  prisoner  to  a  sufficient  guard  to  be  provided 
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by  the  Judge,  His  Majestie's  Advocate,  or  Procurator-Fiscal,  that 
the  prisoner  may  be  sisted  before  the  Judfre  competent"  It  is 
difficult  to  see  how  the  Lord  Advocate  or  Procurator-Fiscal  of  his 
own  authority  could  provide  a  guard. 

We  do  not  however  require  to  speculate  as  to  the  services  thus 
exacted,  and  the  manner  of  exaction,  for  Mr.  Hector  in  his  interest- 
ing collection  gives  us  a  glimpse  of  the  personal  services  of  the 
lieges  in  the  transmission  of  criminals.  He  says:  /'  Among  many 
others  was  the  troublesome  and  unpleasant  duty  of  conveying 
prisoners  to  the  confines  of  the  county  to  be  handed  over  to  the 
Sheriflf  of  Lanarkshire  for  trial  at  the  Glasgow  Circuit  or  High 
Court  of  Justiciary,  and  of  escorting  them  back  to  Paisley  Tolbooth 
after  conviction.  Sometimes,  also,  they  had  to  take  chaise  of 
large  batches  of  convicted  felons — ^the  sweepings  of  Glasgow,  Ayr, 
and  Paisley  prisons — from  the  boundary  of  the  county  at  Milburn 
Bridge,  Renfrew,  to  Greenock  or  Port  Glasgow,  for  transportation 
in  ships  sailing  from  these  port«  to  the  colonies.  From  the  number 
of  warrants  of  the  Sheriff  for  summoning  guards  for  prisoners  in 
the  Record  Boom,  it  would  appear  that  this  duty  must  have  been 
of  frequent  occurrence ;  and  as  the  number  of  the  guards  varied 
from  six  up  to  fifty,  and  as  they  were  sometimes  called  to  appear 
on  horseback,  the  inhabitants  must  have  felt  it  to  be  as  burden- 
some as  it  was  unpleasant."  "  There  are  four  warrants  for  sum- 
moning guards  for  conveying  Thomas  Potts"  (a  famous  Paisley 
criminal)  "for  trial  and  bringing  him  back  to  Paisley  Prison  to 
have  his  sentence  carried  out.  He  was  taken  first  before  the  Lords 
of  Justiciary  at  the  Spring  Circuit  at  Glasgow  in  1797,  but  the  case 
being  certified  to  the  High  Court  of  Justiciary,  he  was  transmitted 
to  Edinburgh,  and  tried  there  on  12th  July.  On  Monday  7th 
August  he  was  brought  back  to  Paisley  and  confined  in  the  Tol- 
booth till  17th  August,  the  day  of  his  doom."  "When  he  was 
found  guilty  and  sentenced  to  death,  the  guard  was  increased  to 
thirty-one."  The  last  warrant  by  the  Sheriff  in  the  case  ordains 
"  all  to  appear  personally  on  horseback  at  the  Sheriflf-Clerk's  office 
at  Paisley,  upon  Monday  the  seventh  day  of  August  current,  at 
three  o'clock  afternoon,  and  to  pass  from  thence  to  the  Three  Mile 
House,  and  there  receive  from  the  Sheriff  of  Lanarkshire,  or  his 
officers  or  party,  the  person  of  Thomas  Potts,  a  convict  under  sen- 
tence of  death,  and  conduct  him  to  the  Tolbooth  of  Paisley  in  terms 
of  the  sentence  of  death  pronounced  against  him  by  the  High  Court 
of  Justiciary,  and  that  under  the  penalty  of  Ten  Pounds  Scots  each 
person  with  certification :  Authorises  hereby  the  officers  of  the  Law 
to  impress  what  carriages,  horses,  and  drivers  may  be  necessary  for 
conveying  the  said  prisoner."  It  does  not  appear  that  the  Fiscal 
intervened  in  the  matter,  and  if  so,  this  may  be  explained  by  the 
fact  that  any  action  of  his  must  have  been  gratuitous,  as  the  fund 
provided  by  the  Act  of  1 725  was  only  for  charges  h^fort  sentence. 
Anyhow,  this  picture  of  the  unpaid  personal  services  exacted  from 
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the  subject  in  1797 — not  100  years  ngo — should  reconcile  the  most 
discontented  juryman  to  the  comparatively  small  gratuitous  per- 
sonal services  which  are  now-a-days  exacted  from  him,  and  of  which 
too  many  jurymen,  in  their  ignorance  of  the  past,  complain  most 
bitterly. 

It  would  be  very  interesting  to  know  how  the  Act  of  1725  affected 
counties.  Some  zealous  legal  antiquarian  (we  trust  it  may  be  Mr. 
Hector  in  another  volume  he  has  promised  the  public)  may  be  able 
to  reproduce  their  accounts  in  order  to  discover  what  charges  Sheriffs 
and  Fiscals  made  under  the  authority  of  the  Act  against  counties. 
This  much  Mr.  Hector  makes  clear,  that  in  Eenfrewshire  libels  in 
criminal  cases  down  to  1742  continued  to  conclude  for  as  large 
sums  as  ever  to  the  Fisk,  and  that  most  probably  was  the  depart- 
ment over  which  the  Fiscal  watched,  leaving  the  Sheriff  by  himself 
or  deputies  to  make  precognitions  and  other  preliminary  inquiries, 
for  which  the  Sheriff  woiUd  charge  the  county  under  the  Act  of 
1725.  Accordingly,  Mr.  Hector  cites  (p.  144)  a  case  of  assault 
in  1742  against  James  Beith,  the  miller  of  Calder,  prosecuted  by 
John  Stevenson  as  complainer,  with  concurrence  of  the  Procurator- 
Fiscal  of  Courts  in  which  the  sentence  was,  "  Fynes  and  amerciats 
the  defer  in  Twenty  Pounds  Scots  to  the  compler  in  name  of  assyth- 
ment  and  coasts  of  suite,  and  in  Ten  Pounds  Scots  to  the  Fisk,  and 
ordains  the  defer  to  be  apprehended  and  put  in  prison  till  payt  of 
ye  fyne  to  the  Fisk,  and  he  find  caution  to  keep  the  peace  and  the 
compler  skaithless  in  tyme  comeing." 

Still  it  is  observable,  and  speaks  to  the  effect  of  the  provisions  of 
the  Act  of  1725,  that  from  and  after  1735  Mr.  Hector  records  the 
occurrence  from  time  to  time  of  jury  trials,  where  of  course  there 
was  no  payment  ordered  to  the  Fisk,  and  the  expenses  of  which 
must  have  been  borne  by  the  counties.  The  Fiscal  in  his  Jury 
Court  Libels  having  thus  no  personal  interest,  prosecutes  as  "  Our 
lovite,  John  Patison,  Writer  in  Paisley,  our  Procurator-Fiscal  of 
Court,  upon  and  against,"  etc.  Here  again,  as  well  as  in  the  style  to 
be  found  in  Mr.  Clark's  book  in  1824,  there  is  no  mention  of  the 
Fiscal  as  prosecuting  "  for  the  public  interest." 

(To  be  contimud.) 


RECENT  DECISIONS  UPON  THE  LAW  OF  REPARATION. 

We  propose  to  go  over  a  few  cases  decided  within  the  last  few 
years,  which,  we  think,  throw  light  upon  the  law  of  reparation.  In 
doing  so,  perhaps  the  best  method  of  arrangement  is  to  take  up  the 
defences  which  are  usually  brought  forward  in  actions  for  reparation 
of  injuries.     And  first,  let  us  notice  that  defence  not  uufrequently 
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met  with,  viz.,  that  the  injury  for  which  reparation  is  sough twas  one 
for  which  the  defender  cannot  be  held  responsible,  seeing  that  he 
Jiad  vsed  all  reasonable  and  ordinary  means  in  his  pov^er  to  prevent 
such  an  injury  occv.i^ing.    Of  the  circumstances  in  which,  and  the 
extent  to  which  the  Court  will  recognise  and  give  eflfect  to  such  a 
defence,  we  have  two  admirable  examples  in  the  cases  of  6allo< 
way  and  King,  for  in  both  of  these  cases  the  cause  of  the  injury  could 
be  easily  traced.     The  circumstances  in  the  case  of  Oallawa^/ 
V.  King  (June  11, 1872,  10  Macph.  788)  were  these :  Some  lads 
had  wandered  into  a  field  and  taken  refuge  in  a  hut  from  a  shower 
of  rain.     While  there,  one  of  the  number  had  picked  up  and  struck 
a  can  which  contained  some  nitro-glycerine.     The  consequence 
was  an  explosion,  and  death  to  some  and  injury  to  others  of  the 
temporary  inhabitants  of  the  hut.     One  of  the  suflTerers  brought  an 
action  of  damages  against  the  owner  of  the  nitro-glycerine.    This 
action  was  dismissed  by  both   Sheriff-Substitute   and  SherifiT  as 
irrelevant.    These  judges  held  that  the  lads  were  trespassers,  and 
merely  suffering  the  consequences  of  their  own  mischief     The 
Sheriff  admitted  that  "  if  the  defender  had  placed  a  can  of  nitro- 
glycerine at  the  wayside  where  the  public  must  pass  and  repass, 
and  where  a  passer-by  would  naturally  (seeing  the  deserted  article) 
take  it  up  with  the  view  of  discovering  its  contents  or  its  owner, 
and  an  explosion  had  followed,  it  might  be  very  fairly  concluded 
that  the  defender,  in  that  case,  was  guilty  of  such  reckless  or 
thoughtless  conduct  as  to  render  him  culpable  and  liable  in 
damages.     But  the  absence  of  any  right  on  the  part  of  the  pursuer 
to  be  in  the  field  or  to  touch  the  explosive  article,  was  sufficient,  in 
his  opinion,  to  free  the  defender  from  all  liability."    When,  however, 
the  case  came  before  the  Court  of  Session  the  ground  of  decision 
was  somewhat  different    A  proof  was  allowed,  and  several  facts 
brought  out.     It  was  proved  that,  previous  to  the  accident,  orders 
had  been  given  by  the  defender  to  destroy  the  nitro-glycerine. 
That  accordingly  some  one  in  his  employment  had  poured  it  out  of 
the  vessel  which  contained  it,  and,  as  he  imagined,  had  left  that 
vessel  empty.     But  it  was  also  proved,  by  scientific  evidence,  that 
nitro-glycerine  at  a  low  temperature  is  apt  to  become  solid.    The 
Court  came  to  the  conclusion  that  at  the  time  when  the  nitro- 
glycerine was  being  destroyed,  and  while  the  workman  imagined 
that  it  had  all  been  destroyed,  there  remained  in  the  jar  some  portion 
which  had  become  solid.    They,  therefore,  did  not  think  it  necessary 
to  go  into  the  question  of  contributory  negligence,  which  they  held 
to  be  in  this  case  a  delicate  one,  but  based  their  decision  on  the 
ground  that  all  reasonable  precautions  had  been  taken  by  the 
defender,  while  the  accident  had  arisen  from  his  ignorance  of  an 
"occult  scientific  fact."     The  ground  of  this  decision  raises  a 
question  of  considerable  delicacy, — what  is  an   occult  scientific 
fact  ?    The  purchasers  of  explosive  materials  may  be  expected  to 
know  considerably  more  of  their  qualities  and  peculiarities  than  the 
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judges  can  be,  and  what  startles  the  latter  as  an  occult  fact  may 
have  been  one  patent  enough  to  the  former. 

Xing  V.  Polloch  fOctober  27,  1874,  2  Eet.  42)  was  an  action  of 
damages  for  injuries  caused  by  a  gun.  In  some  respects  it  re- 
sembled the  ordinary  case  of  reckless  discharge  of  firearms.  But 
the  owner  of  the  gun,  against  whom,  along  with  the  person  who 
fired  it  and  two  others,  the  action  was  brought,  was  assoilzied  in 
consequence  of  the  precautions  which  he  had  taken.  The  gun, 
after  having  been  out  of  his  possession  for  some  time,  was,  shortly 
before  the  accident,  brought  back  to  him.  He  examined  it,  and 
found  that  there  was  no  cap  upon  the  nipple.  It  was  then  placed 
in  a  wardrobe ;  upon  the  same  day,  a  boy  who  was  in  his  premises 
caught  sight  of  the  gun  and  began  to  handle  it,  when  it  went  off 
and  injured  the  pursuer.  In  deciding  this  case,  Lord  Neaves  said, 
"  We  must  consider  what  the  culpable  negligence  must  amount  to. 
It  is  impossible  to  hold  that  the  owner,  or  possessor  for  the  time 
bemg,  of  firearms,  is  in  the  position  of  an  insurer  that  no  damage 
shall  arise  from  their  usa  To  found  liability  there  must  be  fault  of 
a  tangible  and  intelligible  description, — ^such  a  neglect  of  the 
interest  of  others  as  a  man  of  careful  and  conscientious  mind 
would  not  allow  if  bis  own  family  were  concerned." 

The  absence  of  the  cap — although,  as  was  in  this  case  proved, 
no  absolute  security — still  justified  the  defender  in  not  making 
farther  investigations  into  the  state  of  his  gun.  As  the  Loid 
Justice-Clerk  remarked,  "  it  is  certainly  a  very  rare  circumstance 
for  a  gun  to  go  off  without  a  cap." 

King's  case  may  be  compared  with  that  of  Bemoick  v.  Lviherg 
(July  2, 1875,  2  Eet.  1875).  The  cause  of  offence  in  that  case  was 
a  dog,  and  it  was  held  that  in  order  to  render  the  owner  liable  for 
culpably  and  negligently  allowing  it  to  bite  one  of  the  lieges,  it 
was  not  necessary  to  prove  that  &e  dog  ever  bit  any  person  before, 
but  enough  to  show  that  the  owner  had  some  reason  to  believe  that 
the  animal  might  do  mischief  in  the  circumstances  in  which  it  was 
placed.  Here  the  animal  laboured  under  some  suspicion  to  begin 
with,  owing  to  the  fact  of  its  belonging  to  a  foreign  breed,  reputed 
savage,  and  from  expressions  used  by  its  owner,  it  might  be  pre- 
sumed that  this  suspicion  was  shared  in  by  him,  and  that  he  had 
some  reason  to  believe  it  well  founded. 

Let  us  turn  now  to  another  defence,  attempted  to  be  set  up  in 
nearly  all  actions  of  damages  for  personal  injuries  (except  perhaps 
those  arising  out  of  wholesale  railway  slaughters),  viz.,  contributory 
'Mgligence,  One  cannot  fail,  in  glancing  over  the  recent  cases,  to 
olierve  how  unwilling  the  Court  are  to  differ  from  the  jury  upon 
the  questions  which  their  defence  necessarily  raises.  A  few 
examples  will  sufl&ce.  In  the  case  of  Potter  v.  The  North  British 
Railway  Co. — an  action  of  damages  raised  by  a  passenger  for  injuries 
received  in  alighting  from  a  train — this  matter  of  contributory 
negligence  was  of  great  importance.     Lord  Deas  admitted  that  if  it 
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had  been  upon  the  jury  he  should  have  felt  it  a  very  narrow 
question,  and  from  what  the  Lord  President  says,  it  would  almost 
seem  as  if  he  differed  from  the  jury  in  the  result  to  which  they  had 
come,  but  he  held  the  question  very  peculiarly  suited  for  them  to 
consider.  And  Lord  Deas  agreed,  observing,  "  It  must  have  been 
difficult  even  for  the  jury  to  get  all  the  little  circumstances,  all  the 
precise  information  necessary  for  judging  in  regard  to  that  question, 
but  it  is  much  more  difficult  for.  anybody  elsa"  .  .  .  Again,  in 
the  case  of  Campbell  v.  Ord  and  Maddison  (November  5, 1876, 
\  Eet  149),  which  arose  out  of  an  accident  to  a  child  of  four  years 
old,  the  question  whether  the  child  had  sufficient  capacity  to  be 
guilty  of  contributory  negligence  was,  upon  a  bill  of  exceptions, 
held  by  the  Court  to  have  been  properly  left  to  the  jury.  In  order 
to  appreciate  the  force  of  this  decision,  it  must  be  borne  in  mind 
that  the  question  of  contributory  negligence  by  children  has  been 
more  than  once  dealt  with  as  one  of  law  and  not  of  fact.  To  this 
subject  we  shall  presently  refer. 

The  latest  case  upon  this  subject  is  that  of  Girdwood  or  Thomson 
V.  The  North  British  Railway  Co.  (November  17, 1876, 14  S.LR.  97). 
In  that  case,  a  passenger  at  a  station,  while  in  the  act  of  crossing 
from  one  platform  to  another  by  means  of  a  level  crossing,  was 
knocked  down  by  an  express  train  and  killed.  The  Court  would 
not  decide  that  the  Company  was  bound  to  provide  a  bridge  for 
their  passengers,  but  left  to  the  jury  the  question  whether  or  not 
the  safety  of  the  public  had  been  sufficiently  provided  for,  and 
whether,  in  this  particular  case,  the  party  killed  had  contributed  to 
the  accident  by  his  own  negligence.  It  was  proved  that  the  man 
had  set  off  to  cross  the  line  when  the  train  was  seen  approaching, 
after  the  whistle  had  sounded,  and  that  the  station-master  had  given 
some  warning.  But  the  jury  returned  a  verdict  against  the  Com- 
pany. The  Court  refused  a  new  trial.  Lord  Ormidale  observed, 
"  There  could  scarcely  be  conceived  a  case  more  eminently  fitted 
for  the  decision  of  a  jury ;  whether  they  might  be  right  or  wrong, 
according  to  our  view  of  the  matter  or  the  conclusion  at  which  they 
arrived,  is  not  the  question  for  us  here." 

In  England,  as  is  pointed  out  by  the  Lord  Justice-Clerk  in 
Thomson's  case,  a  different  view  was  at  one  time  entertained.  The 
case  of  Bridges  v.  The  North  London  Railway  Co,  (1873-4,  7 
L.  R,  Ap.  Cases  213),  referred  to  by  his  Lordship,  is  one  of  much 
interest,  and  the  decisions  of  the  Judges  contain  valuable  observa- 
tions upon  the  relative  duties  of  judge  and  jury  in  dealing  with  a 
question,  to  one  or  two  of  which  we  must  refer,  as  that  of  fact. 

When  the  case  of  Bridges  was  first  tried  before  Justice  Black- 
bum  and  a  jury,  that  learned  Judge,  being  of  opinion  that  there  was 
no  evidence  of  negligence  on  the  part  of  the  defendants  (it  was  an 
action  arising  out  of  an  accident  to  a  railway  passenger),  directed  a 
non-suit.  But  the  jury  expressed  a  strong  opinion  to  the  contrary, 
so  a  verdict  was  taken  for  the  plaintiff  upon  the  question  of 


RECENT  DECISIONS   UPON  THE  LAW   OF  KEPARATION.         211 

damages,  and  leave  given  to  move  to  enter  the  verdict  for  the 
plaintifT.  The  case  was  then  taken  first  to  the  Court  of  Queen's 
Bench,  and  afterwards  by  appeal  to  the  Exchequer  Chamber.  The 
facts  were  stated  in  a  special  case.  In  both  Courts  a  decision  con- 
firming the  view  of  Justice  Blackburn  was  given.  When  the  case 
came  before  the  House  of  Lords  the  opinion  of  the  Judges  was 
asked,  and  the  following  question  put  to  them,  "  Whether  in  the 
facts  stated  in  the  special  case,  and  having  regard  to  the  liberty 
thereby  given  to  the  Court  to  draw  any  inference  or  find  any  facts 
from  the  facts  therein  stated,  there  was  evidence  of  negligence  on 
the  part  of  the  respondents  which  ought  to  have  been  left  to  the 
jury?" 

With  the  facts  of  this  particular  case  we  have  not  of  course  here 
to  do,  but  we  wish  to  refer  to  those  portions  of  the  Judge's  speeches 
which  seem  to  bear  upon  the  question  of  what  are  the  respective 
duties  of  judge  and  jury  in  cases  of  this  sort     Mr.  Justice  Denman 
says,  "The  question  of  negligence  is  one  peculiarly  within  the 
province  of  a  jury,  and  I  apprehend  that  it  is  a  question  with  the 
decision  of  which  the  Ju(^  should  not  interfei'e,  unless  he  is  very 
certain  that  the  question  has  been  reduced  to  a  mere  definition  of 
what  is  the  defendant's  legal  duty  in  respect  of  the  matter  wherein 
negligence  is  alleged  upon  a  well-ascertained  and  indisputable  state 
of  facts.     The  legal  duty  itself  often  depends  upon  the  question 
what  would  it  be  reasonable  for  a  plaintiff  or  a  defendant  to  do 
imder  a  complicated  state  of  facts,  and  this  also  is  a  question  not  of 
law,  but  of  facts,  and,  as  such,  peculiarly  within  the  province  of  a 
jury."    According  to  Mr.  Justice  Brett,  it  is  the  duty  of  the  Judge 
to  determine  whether  there  is  evidence  to  go  to  the  jury  on  the 
propositions  necessary  for  the  plaintiff  to  establish.     "  This  being  a 
duty  cast  exclusively  on  the  Judge  is  a  question  to  be  decided 
according  to  some  proposition  or  rule  of  law.     .    .    .    The  proposi- 
tion seems  to  me  to  be  this :  are  there  facts  in  evidence,  which,  if 
unanswered,  would  justify  men  of  ordinary  reason  and  fairness  in 
aCBrming  the  question  which  the  plaintiff  is  bound  to  maintain  ? 
It  may  be  said  that  this  is  so  indefinite  as  to  amount  to  no  rule, 
that  it  leaves  the  judge,  after  all,  to  say  whether  in  his  individual 
opinion  the  facts  in  evidence  would  prove  the  proposition,  but  I 
cannot  think  so.     It  is  surely  possible  to  admit  that  reasonable  and 
fair  men  might  come  to  a  conclusion  which  one's-self  would  not  amve 
at    And  Judges  may  be  able  reasonably  to  say  frequently  that, 
although  they  would  not,  upon  the  facts,  have  come  to  the  same 
conclusion  to  which  the  jury  had  come,  yet  they  or  he  cannot  say 
but  that  reasonable  and  fair  men  might  agree  with  the  conclusion 
of  the  jury ;  or,  in  other  words,  that,  although  they  would  not  have 
arrived  at  the  same  conclusion,  it  is  not  contrary  to  reason  to  have 
arrived  at  it." 
In  this  case  the  judgment  of  the  Exchequer  Chamber  was  revised. 
{To  be  continued,) 
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ON  CERTAIN  EIGHTS  OF  TEUST  BENEFICIAEIES. 

A  SPECIAL  case  was  presented  to  the  Second  Division  by  certain 
ladies  named  Dow  and  others,  beneficiaries  under  the  will  of  a 
Mr.  Kilgoiir,  and  the  decision  pronounced  by  the  Court  on  1st 
February  1877,  appears  finally  to  have  settled  an  important 
principle  of  law.  The  whole  question  is  one  of  considerable 
interest,  and  this  is  by  no  means  diminished  when,  on  referring  to 
the  Scotch  authorities  on  the  subject,  we  find  that  the  first  occasion 
on  which  the  doctrine  applied  in  Dow  (January  31,  1876,  14 
S.  L.  R  285)  received  any  countenance  was  so  recently  as  in 
the  year  1866.  In  England  it  has  now  long  been  deemed  settled 
law  that  where  a  testator  by  wiU  gives  instructions  to  his  exe- 
cutors or  trustees  to  apply  funds  in  such  a  way,  by  purchase, 
for  instance,  of  a  specific  article,  or  of  an  annuity,  that  the  bene- 
ficiary can,  on  obtaining  possession,  defeat  the  direction,  then 
the  executors  or  trustees  are  not  bound  to  fulfil  the  instructions 
given  to  them,  but  may,  on  the  demand  of  the  beneficiary,  pay  over 
to  him  the  capital  fund  out  of  which  they  were  directed  to  malce  the 
specific  purchase.  Two  features,  it  may  here  be  observed,  are 
essential  components  of  this  doctrine  of  equity.  The  first  is  that 
the  beneficiary  thus  entitled  to  require  and  to  obtain  the  capital 
shall  be  the  sole  party  interested  in  the  fund ;  the  existence  of  any 
ulterior  destination  will  absolutely  exclude  him.  The  second  con- 
sideration is  that  the  beneficiary  must  have  such  rights  and  such 
unlimited  powers  that  were  the  object  purchased  and  handed  to 
him  there  would  be  no  obstacle  whatever  to  his  immediate  disposal 
of  it.  Thus  an  annuity  which  has  been  declared  to  be  alimentary, 
or  where  there  is  a  prohibition  against  assignees,  would  not  fdl 
under  the  equitable  principle,  because  the  annuitant  could  not  re- 
convert the  income  into  capital,  could  not  undo  what  had  been  done. 

We  propose  briefly  to  review  the  three  decisions  which  preceded 
the  case  of  Dow,  and  then  to  dwell  more  particularly  on  that  case 
itself,  and  upon  the  field  over  which  the  doctrine  appears  capable 
of  being  extended.  The  first  reported  instance  where  the  principle 
we  have  been  considering  received  in  any  shape  the  sanction  of  the 
Court,  was  in  the  Cluny  case  (Oordon  v.  Gordon's  Trudees,  March 
2, 1866,  4  Macph.  501).  There  the  whole  matter  was  surrounded 
by  other  difficulties  and  by  specialties ;  but,  generally  speaking,  the 
point  may  be  said  to  have  been  raised  in  the  following  way : — 

Mr.  Gordon  hy  his  will  had  directed  his  trustees  to  execute  an 
entail  in  favour  of  certain  persons,  but  it  was  held  that  no  effectual 
entail  could  be  created  by  the  trustees  if  they  followed  the  direc- 
tions of  the  will,  and  further,  that  they  were  not  entitled  so  to 
modify  the  testator's  instructions  as  to  render  the  entail  effectual 
This  being  so,  it  was  further  decided  that  the  direction  to  convey 
in  the  terms  prescribed  still  existed,  that  in  fact  there  was  not 


ON   CERTAIN   RIGHTS   OF  TRUST  BENEFICIARIES.  213 

intestacj,  and  then  last  of  all  arose  the  question  out  of  which  the 
germ  of  the  principle  we  now  have  recently  seen  established  was 
evolved.  The  beneficiary  under  Mr.  Gordon's  wiU  said  that  as  the 
trostees  were  directed  to  buy  land  and  convey  it  to  him  in  terms 
which  would,  as  decided,  make  him  a  fee-simple  proprietor,  he  was 
entitled,  if  he  chose,  to  have  the  money  paid  him  in  hard  cash. 
The  Court  gave  eflfect  to  the  contention  of  the  beneficiary,  but  the 
opinions  of  the  Judges  who  favoured  the  view  were  carefully  fenced 
against  the  general  principle.  Lord  Deas,  for  instance,  said,  "  The 
question  is,  Has  the  pursuer  a  right  to  claim  the  money  ?  I  am  dis- 
posed to  think  that  he  has — ^not  however  upon  any  principles  of  Eng- 
hsh  law,  which  I  do  not  profess  to  understand,  but  upon  the  ground 
that,  in  the  circumstances,  the  truster  cannot  be  held  to  have 
directed  the  contrary  with  reference  to  the  gift  of  residue,  which 
he  must  now  be  assumed  to  have  made."  i^in,  Lord  fiarcaple 
observed  that  the  pursuer  was  the  only  person  interested  in  the 
residue,  and  that  his  right  was  sole  and  unlimited,  and  without  any 
attainable  object  of  the  truster  to  be  protected,  and  accordingly  that 
the  trustees  should  pay  over  the  money  to  him.  At  the  same  time, 
he  said,  *'  I  do  not  think  that  English  decisions  in  this  branch  of 
law  can  be  safely  applied  by  a  Scotch  Court  to  the  elucidation  of 
our  own  principles."  The  strongest  opinion  as  to  the  principle  of 
law  perhaps  was  that  of  Lord  Jerviswoode,  who  observed  that  the 
pursuer  was  in  a  position  of  double  advantage — firstly,  because  he 
could  demand  a  precise  fulfilment  of  Mr.  Gordon's  directions;  and, 
secondly,  because  the  radical  and  equitable  title  was  in  him,  so 
that  he  could  bring  the  trustees  into  Court,  and  have  it  found  that 
as  the  result  of  the  truster's  directions  when  fulfilled  vested  in  him 
a  fee-simple  estate,  "  it  is  consequently  in  his  power,  and  is  his 
right  now  to  demand  from  them,  and.  Calling  their  obedience,  to  call 
for  a  finding  that  they  are  bound  to  make  a  conveyance  of  that 
estate  to  him  in  the  form  least  cumbrous  and  most  advantageous 
for  his  interests — without  proceeding  to  make  investments  and 
conveyances  which  may  tend  to  his  loss  and  detriment  in  a 
pecuniary  sense,"  but  must  fail  to  secure  the  trust  estate  against 
his  acts  and  deeds.  We  may  here  observe  the  caution  with  which 
the  opinions  are  guarded  against  a  full  admission  of  the  new 
principle,  but  the  next  case,  that  of  Tod  v.  TocPs  Trustees  (March 
18, 1871,  9  Macph.  728),  went  a  good  deal  farther.  There  the 
beneficiaries  under  the  deed  were  the  truster's  own  two  sons ;  he 
had  no  other  children,  and  there  was  no  ulterior  destination,  the 
direction  of  the  will  to  the  trustees  being  that  the  money  "  shall 
be  invested  when  my  said  trustees  shcdl  consider  it  proper  or 
prudent  to  do  so  in  the  purchase  of  two  separate  annuities"  More- 
over, it  was  declared  that  these  annuities  when  so  purchased  were 
to  be  made  non-assignable,  non-arrestable,  and  non-afiectable  for 
debts.  Yet  notwithstanding  in  these  circumstances  the  trustees 
were  held  to  be  entitled  on  the  demand  of  the  beneficiaries  not  to 
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pjurchase  the  annuities,  but  to  hand  over  to  Mr.  Tod*s  two  sons  the 
hard  cash  of  his  estate.  It  is  however  clear  that  this  case  did  not 
decide  the  pure  principle,  for  there  was  the  specialty  of  the  form 
of  direction  to  the  trustees.  They  were  not  ordered  simply  to  buy 
the  annuities,  but  they  were  to  do  so  when  they  considered  it 
"  prudent  or  proper," — a  discretion  was  left  to  them,  and  the  Ck)urt 
took  up  this  view  and  decided  the  case  practically  upon  the  foot- 
ing that  the  trustees,  having  such  a  discretion,  were  not  justified  in 
resisting  the  demands  of  the  sole  and  ultimate  beneficiaries.  The 
dicta  of  the  Judges,  however,  advanced  the  doctrine,  for  Lord  Ben- 
holme  observed  that  where  you  have  aU  the  interested  parties  ask- 
ing for  a  thing  you  must  do  it,  and  his  Lordship  added,  "  When  a 
question  arises  what  is  most  for  a  man's  advantage  he  ought  to 
have  a  considerable  share  in  deciding  that  question."  Lord  Neaves 
again  suggested  that  there  might  be  occasions  in  which  it  would 
be  positively  improper  for  trustees  to  purchase  an  annuity  although 
directed  to  do  so,  for  example,  where  the  intended  annuitant  was 
moribund.  In  Kippen  v.  Kippens  Trustees  (Nov.  24,  1871,  10 
Macph.  135)  the  last  case  before  that  of  Dow^  the  principle  received 
accession  of  force.  Divested  of  its  specialties,  the  case  of  Tod 
would  have  raised  the  point  fairly  enough,  but  these  specialties 
interfered  and  led  to  a  judgment  which  no  doubt  was  favourably 
inclined  to  the  principle,  but  which  actually  proceeded  on  the  basis 
of  a  discretion  left  to  the  trustees.  Kipperis  case  was,  however, 
very  much  clearer,  and  the  opinions  delivered  showed  that  the 
Court  were  prepared  at  the  first  opportunity  finally  to  give  effect 
to  the  doctrina  Miss  Kippen  was,  by  her  father's  will,  to  enjoy 
an  annuity  to  be  purchased  for  her  by  his  trustee,  but  at  majority 
she  herself  granted  a  trust-deed,  and  then  her  father's  trustee  paid 
over  to  the  newly-created  trustees  the  funds  out  of  which  the 
annuity  was  to  be  bought  Subsequently  the  lady  was  desirous  of 
revoking  her  own  deed,  but  the  trustees  created  by  it  resisted ;  and 
accordingly  she  was  compelled  to  raise  an  action  in  order  to  have 
it  found— jSrs^/y,  that  her  own  deed  was  revocable ;  and,  secondly, 
that  this  being  so,  the  principle  in  Tod!s  case  was  applical3le.  The 
trustees  said  that  the  provision  of  an  annuity  was  intended  to  be 
alimentary,  the/i«  marUi  over  it  being  excluded,  and  also  her  own 
debts  and  deeds,  and  the  diligence  of  creditors.  Again,  it  is  to  be 
observed  that  there  was  a  peculiarity  in  the  form  of  Mr.  Kippen's 
direction  to  his  trustees,  who  were  "  to  purchase  or  provide  from 
my  means  and  estate  an  annuity."  It  might  fairly  have  been 
urged  that  there  was  not  an  absolute  direction  to  purchase,  as  it 
was  quite  possible  for  the  trustees  to  "  provide  "  the  annuity  by 
paying  it  out  of  the  interest  accruing  upon  capital  in  their  hands 
without  any  formal  purchase  whatever.  But  the  Court  in  deliver- 
ing judgment  disregarded  all  the  arguments  advanced  by  the  lady's 
trustees,  and  swept  the  trust  absolutely  away.  Thus,  Miss  Kippen 
was  left  fSace  to  face  with  her  father's  trustee ;  he  did  not,  however,  put 
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in  any  appearance  to  resist  her  claim,  and,  accordingly,  the  capital 
was  paid  over  to  her.  It  may  seriously  be  doubted  whether,  even 
if  the  trustee  had  appeared,  the  Court  would  ever  have  returned 
the  money  to  his  hands,  for  an  application  of  the  principle  to 
which  we  have  been  referring  throughout  would  lead  to  the  con- 
clusion that  when  she  granted  her  own  trust-deed  Miss  Kippen 
was  entitled  to  the  capital  had  she  chosen  to  demand  it — indeed,  as 
to  this  the  Lord  Justice-Clerk  very  distinctly  indicated  his  opinion 
to  be  in  favour  of  the  beneficiary. 

Such,  then,  was  the  position  of  the  law,  as  founded  upon  these 
three  decisions,  when  the  Misses  Dow  and  others  presented  to  the 
Court  their  special  case.  Mr.  Kilgour,  the  testator,  directed  his 
trustees  after  payment  of  his  debts  to  expend  the  whole  residue  of 
his  estate  in  the  purchase  of  annuities  for  five  different  persons, 
and  each  annuitant  was  to  have  three  different  kinds  of  annuities, 
two  of  them  from  specified  Scottish  Insurances  offices,  and  the  third 
a  Government  annuity.  In  aU  the  cases  the  two  first  kinds  of 
annuities  were  duly  bought,  and  in  one  case  also  the  Govern- 
ment annuity,  but  difficidties  owing  to  residence  abroad  and  so 
forth  having  arisen  in  the  purchase  of  the  (Tovemment  annuities 
for  the  other  four  beneficiaries,  the  special  case  was  presented  to 
the  Court.  The  annuitants  claimed  the  capital  to  which  they 
maintained  that  they  were  entitled  upon  the  authority  of  the  cases 
mentioned,  and  the  trustees,  on  the  other  hand,  thought  that  failing 
a  Government  annuity  they  ought  to  purchase  some  other  kind  of 
annuity,  the  more  so  as  the  foreign  residence'of  the  beneficiaries, 
by  reason  of  which  the  annuity  could  not  be  obtained  as  directed, 
was  a  matter  in  the  ladies'  own  option.  It  seems  to  us,  however, 
that  after  the  observations  made  by  the  Lord  Justice-Clerk,  there 
cannot  be  any  further  doubt  as  to  the  duty  of  trustees  in  such  cir- 
cumstances. His  Lordship  said,  "  I  hope  that  the  reports  will  bear, 
and  that  it  will  be  clearly  understood,  that  we  decide  this  case 
upon  the  general  principle — namely,  that  where  a  truster  directs 
that  to  be  done  which  can  at  once  be  undone,  it  need  not  and 
should  not  be  done.  This  principle  has  already  received  recogni- 
tion in  Kippen  and  in  Tod,  and  in  a  series  of  English  cases.'' 
Lord  Gifford  pointed  out  that  the  whole  persons  interested  were 
making  the  application,  and  that  there  were  no  limitations  upon  the 
powers  of  the  legatees,  and  thought  the  "  English  rule  "  should  be 
recognised,  and  Lord  Ormidale,  in  making  similar  remarks,  observed, 
that  the  object  of  the  testator  had  doubtless  been  to  give  the  bene- 
ficiaries as  large  a  benefit  as  possible,  whereas  if  annuities  were 
bought,  and  then  immediately,  as  they  might  have  been,  sold,  the 
fund  would  be  diminished,  and  the  testator's  object  actually 
defeated 

It  may  then  be  taken  for  granted  that  the  doctrine  up  to  this 
point  is  now  established  in  the  law  of  Scotland,  and  that  where 
the  sole  beneficiary  demands  it  the  Court  will  not  require  trustees 
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to  do  what  could  immediately  be  undone.  But  it  may  be  interest- 
ing to  speculate  upon  some  possible  extensions  of  such  a  propositioa 
Suppose,  for  example,  a  man  possessed  of  a  landed  estate,  and 
nothing  eke,  makes  testamentary  arrangements,  whereby  he  leaves 
his  whole  means  and  estate  to  trustees  with  directions  to  them  to 
sell  his  land,  then  to  pay  his  debts,  and,  finally,  to  reinvest  the 
balance  of  the  money  in  the  purchase  of  land  to  be  conveyed  to  a 
certain  person.  The  testator  dies,  having  in  the  interval  acquired 
other  means  sufficient  to  pay  all  his  creditors,  and  the  beneficiary 
demands  from  the  trustees  a  conveyance  of  the  estate  left  them. 
We  cannot  conceive  that  it  would  be  possible  for  them  to  resist 
and  refuse  to  put  him  in  possession.  Or,  again,  to  go  yet  a  step 
further,  suppose  there  be  a  simple  direction  to  the  trustees  to  sell 
all  the  landed  estate,  and  pay  over  the  realised  price  to  the  person 
named,  it  would  appear  that  he  could  say,  *'  I  will  not  have  the  land 
sold,  I  prefer  to  keep  it  for  myself,  you  must  convey  it  at  once  to 
me."  In  point  of  fact  the  fully-developed  principle  would  very 
much  amount  to  this,  that  the  beneficiary,  where  his  rights  were 
unlimited,  was  to  decide  as  regards  his  legacy  what  according  to 
his  own  ideas  was  most  for  his  own  advantage,  and  that  the  trustees, 
although  in  other  respects  representing  the  testator  and  bound  to 
carry  out  his  intentions,  were  in  the  matter  of  legacies  to  regard 
the  wishes  of  the  legatees,  provided  those  wishes  were  to  have  the 
result  of  vesting  in  the  persons  destined  the  value  of  the  legacy, 
whether  as  a  specific  thing,  or  as  a  sum  of  money. 
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Our  attention  has  been  directed  to  this  important  subject  by  a  well 
got  up  volume  by  William  Hector,  SheriflF-Clerk  of  RenfiiBwshire. 
It  purports  to  be  "  Selections  from  the  Judicial  Records  of  Renfrew- 
shire Ulustrative  of  the  Administration  of  the  Laws  of  the  County 
and  Manners  and  Condition  of  the  Inhabitants  in  the  Seventeenth 
and  Eighteenth  Centuries." 

This  work  is  most  valuable,  alike  to  the  legal  student  and  to 
the  archaeologist.  The  author  has  judiciously  filled  up  the  gaps 
between  the  various  documents  with  brief  but  accurate  narratives 
of  the  state  of  the  law  and  condition  of  the  country  at  difierent 
periods.  Without  this  it  woidd  not  have  been  easy  to  understand 
the  particular  writs  culled  from  the  County  Records.  Mr.  Hector 
in  his  preface  very  truthfully  sets  forth  the  importance  of  th0 
publication  of  such  ancient  judicial  records.  *'  They  must  have 
a  peculiar  value  to  the  public,  and  especially  to  local  antiquaries 
and  grubbers-up  of  facts  and  incidents,  as  throwing  light  on  local 
history.  This  will  be  obvious  from  the  relation  of  the  Sheriff  to 
the  Government,  he  being  called  on  in  every  political  or  other 
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emergency  to  take  a  prominent  part,  of  which  the  written  evidence 
is  here  to  be  found.  Here  also  are  preserved  the  records  of  legal 
contentions  once  so  numerous  in  the  ordinary  Sheriff  Courts,  but 
now,  from  a  better  and  wiser  appreciation  of  their  unprofitableness 
and  expense,  happily  greatly  reduced  in  number  and  importance. 
The  history  of  many  of  those  causes  ceUbres  in  which  our  forefathers 
were  wont  to  delight  is  alike  instructive  and  amusing.  In  the 
palmy  days  of  the  Sheriff  Court  there  was  in  some  districts  of 
llenfrewshire  a  spirit  of  litigation  now  unknown,  the  consequence 
of  family  and  personal  quarrels  and  feuds,  which  were  carefully 
cherished,  and  transmitted  like  heirlooms  from  father  to  son.  Now 
a  visit  to  a  record  room  tells  quite  a  different  story,  the  contrast 
between  the  reduced  number  and  bulk  of  the  processes  or  suits 
decerned  and  undecerned  of  our  own  day  with  those  of  forty  or 
fifty  years  ago  being  strikingly  remarkable.  This  is  the  result  of  a 
diminished  spirit  of  litigation,  the  game  of  '  heggar  my  neighbour ' 
being  little  played ;  while  from  the  improvement  in  the  ordinary 
Sheriff  Court,  and  the  great  mass  of  cases  being  tried  in  the 
Debts  Eecovery  and  Small  Debt  Courts  at  trifling  cost,  the 
crooked-minded  and  contentious  are  deprived  of  the  power  to 
gratify  themselves  with  the  luxury  of  vindictive  and  causeless 
litigation." 

Mr.  Hector,  after  a  brief  history  of  the  ecclesiastical  state  of  the 
country  in  the  close  of  the  seventeenth  century,  gives  instances  of 
the  prosecution  in  Renfrewshire  of  the  Nonconformists.  It  is 
carious  to  observe  that  during  this  period  the  question  of  the 
precentor's  fees  was  agitated,  as  it  is  now  in  this  the  close  of  the 
nineteenth  century.  In  1669,  by  an  Act  of  the  Privy  Council, 
an  indulgence  was  extended  to  the  ejected  ministers,  and  in  1686 
the  King  issued  the  Act  of  Indulgence  to  all  Nonconformists. 
By  an  Act  of  the  Privy  Council  in  1687  it  was  enacted  "  that  the 
Clerks  of  Kirk-Sessions  and  other  Church  officers,  such  as  Beaders, 
Precentors,  Beddek,  and  others,  who  serve  the  regular  established 
Clergy^  should  not  be  prejudged  of  their  rights  and  accustomed  fees 
and  casualties  arising  to  them  by  Baptisms,  Marriages,  and  Burials 
(the  ordinary  means  of  their  subsistence!)"  In  1681  there  is  given  a 
complaint  presented  to  the  Earl  of  Eglinton,  Sheriff- Principal  of 
Kenfrewshire,  by  the  SJieriff-oJlcer  and  precentor  at  the  Kirk  of 
Meams,  who  bore  the  scriptural  name  of  PatU.  He  summoned  a 
number  of  the  parishioners.  The  libel  sets  forth  "  that  albeit  it  be 
of  verity  that  the  persons  after  named,  conform  to  Act  of  Council, 
be  liable  to  me,  and  have  deserted  to  marry  and  baptize  with  the 
incumbent  minister  at  the  Mearns,  Mr.  James  Inglis,  Nonconformist, 
who  now  serves  the  cure  at  said  kirk  ever  since  the  date  of  the  said 
Act  of  Indulgence,  and  have  married  and  baptized  with  other 
indidgcd  ministers,  or  who  have  transgressed  His  Majesty's  Act  of 
Council  foresaid,  and  are  liable  to  me  in  6s.  Scots  as  my  ordinary 
due  for  all  baptisms,  and  12s.  for  the  marriages."    The  author 
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remarks  that  "  the  descendants  of  some  of  the  persons  named  are 
still  to  be  found  in  the  Mearns,  and  will  thus  see  that  their  fore- 
fathers were  Nonconformists."  There  is  a  similar  libel  given  in  a 
subsequent  part  of  the  volume  at  the  instance  of  the  precentor  of 
the  Kirk  of  Lochwinnoch,  suing  forty-six  of  the  parishioners  for  his 
fees.  This  official  valued  his  services  on  a  higher  scale  than 
his  brother  Paul  of  the  Mearns.  He  claims  "  6s.  Scots  as  my 
ordinary  dues  for  ilk  baptism,  and  16s.  8d.  for  ilk  marriage." 

At  present  we  hear  of  the  difficulty  of  getting  men  to  accept  the 
office  of  elders  in  our  several  Christian  Churches ;  but  we  learn 
from  Mr.  Hector's  volume  a  most  flagrant  piece  of  Erastianism  prac- 
tised in  the  seventeenth  century.  Eecourse  was  had  to  the  civil 
power  to  compel  a  person  to  accept  the  sacred  office  of  elder. 
One  James  Crawford,  of  the  parish  of  Kilmaculm,  was  indicted 
before  the  Earl  of  Eglinton  at  the  instance  of  the  Procurator- 
Fiscal.  The  libel  sets  forth  that  the  accused,  being  elected 
elder  to  the  Church  of  Kilmacolm,  refused,  and  still  refuses,  to 
accept  of  the  said  office,  but  absents  and  refrains  from  the  con- 
ditions of,  and  doing  a  duty  incumbent  to,  an  elder  to  the  said 
church;  wherefore  the  defender  should  be  punished  conform  to 
the  said  Act  of  Parliament  (1683).  The  recusant  elder  failed  to 
appear,  but  was  condemned  in  200  merks  Scots  for  his  contumacy 
(1686). 

We  are  startled  by  reading  in  our  daily  papers  repeated  acts  of 
wife-beating ;  but  it  is  recorded  in  Mr.  Hector's  book  that  this 
"  disgusting  crime  was  not  altogether  unknown  in  olden  time,  and 
was  not  then  confined,  as  it  is  now,  to  the  lowest  and  most  degraded 
class  of  people."  It  is  recorded  that  in  1684  James  Algie,  mer- 
chant  in  Paisley,  was  tried  before  the  Sheriff  on  complaint  setting 
forth  "  that  with  his  fists  he  gave  his  spouse  many  blad  strokes, 
dung  her  to  the  ground,  dragged  her  alangst  the  same,  and  did 
strike,  push,  and  bruise  her  breast  and  other  parts  of  her  body  with 
his  foot  and  knees ;  and  not  being  satisfied  therewith,  he  did  pro- 
ceed to  ane  higher  degree  of  inhumanitie  and  unnaturlie,  to  wit, 
he  did  thrust  and  dung  her  furth  of  his  house-door  over  ane  high 
stair,  in  falling  over  which  she  was  most  dangerously  hurt,  blooded, 
and  bruised,  and  by  all  which  it  is  evident  that  the  said  James  Alr/ie 
had  intended  murder  towards  his  said  spouse,"  The  evidence  in  this 
case  is  recorded.  The  Substitute  Sheriff  condemns  James  in  £200 
Scots,  and  to  find  caution  (but  to  what  amount  is  not  said)  "  that 
he  shall  not  commit  such  scandalous  and  horrid  outrages  against 
his  wiffe,  to  be  made  examplar  of  all  good  neighbours  amongst  whom 
he  lives,  and  ordains  the  Fiscal  to  give  information  of  his  scandalous 
behaviour  to  the  minister  and  session ! " 

In  the  year  1694  a  similar  charge,  almost  identical  with  the  pre- 
vious case,  is  recorded  against  one  James  Alexander,  with  the  very 
curious  addition,  "  that  by  all  which  it  is  evidetit  tlie  said  James 
Alexander  has  exceeded  tliat  dice  moderation  of  correction  towards  his 
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mid  spouse,  and  Ite  most  uncivilly  treated,  went  beyond  the  bounds 
fhtreof,  and  thereby  transfjfressed  the  said  laws.'* 

The  "  rights  of  women"  appear  not  to  have  been  much  regarded 
in  those  ancient  days.  The  wife  seems  to  have  been  placed  in  the 
same  class  as  children,  apprentices,  and  scholars  with  regard  to 
their  parents,  masters,  and  schoolmasters,  where  the  due  castigation 
or  correction  might  form  a  legitimate  excuse  for  the  rod  or  tawse. 
The  sentence  in  the  case  of  Alexander  is  not  given,  so  it  is  not 
known  whether  he  was  successful  in  showing  the  Sheriff  that 
'*  dragging  his  wife  to  the  door,  and  throwing  her  over  a  high  stair," 
were  not  a  moderate  degree  of  correction,  and  no  undue  exercise  of 
marital  power. 

We  learn  that  Mr.  Hector  has  a  second  volume  in  the  press  of 
similar  import,  and  we  may  again  cull  some  more  vestiges  of  judi- 
cial procedure  in  olden  times.  The  example  thus  shown  by  the 
Sheriff-Clerk  of  the  western  county  should  be  adopted  by  other 
counties,  and  thus  much  interesting  light  thrown  on  the  state  and 
condition  of  different  parts  of  Scotland  which  cannot  be  obtained 
from  other  sources,  and  may  soon  be  wholly  irrecoverable. — H.  B. 


CorrcBpanlitiixc. 


SHOULD  NOT  THE  JUDGES  OF  THE  COURT  OF 
SESSION  BE  OUR  SHERIFFS  ? 

Sir, — The  present  seems  an  appropriate  time  for  offering  sugges- 
tions as  to  the  Scotch  Judicial  Establishment,  because  the  changes 
which  have  been  intimated  by  the  Lord  Advocate  are  only  an 
instalment  of  the  reforms  which  must  come.  I  do  not  wonder  that 
the  Lord  Advocate  hesitates  to  abolish  the  Sheriffs  of  counties,  or 
rather  to  promote  the  Sheriff-Substitutes,  who  are  all  resident  out 
of  Edinburgh,  to  be  Sheriffs,  because  such  a  change  would  derange 
and  dislocate  the  financial  and  other  machinery  of  the  country  more 
than  the  public  fancy.  I  allude  to  the  settlement  in  Exchequer 
of  county  accounts,  which  takes  place  with  the  Sheriff  in  Edinburgh, 
and  the  work  done  there  by  the  Sheriffs  on  the  Boards  of  Super- 
vision, Northern  Lighthouses,  and  Lunacy.  It  would  seem  to  be 
an  easy  plan  of  providing  for  the  discharge  of  these  duties  if 
Judges  of  the  Court  of  Session  were  on  promotion  to  retain  their 
Sheriffdoms,  against  which  there  is  no  law,  and  Exchequer 
r^[ulations  would  ipso  facto  prevent  them  drawing  two  salaries, 
as  under  these  a  larger  salary  always  involves  non-payment 
of  the  smaller  one.  This  would  effect  what  is  really  the  object 
of  all  the  Sheriff-Substitute  agitation  on  the  subject — the  pro- 
vision of  funds  wherewith  to  increase  the  Substitutes'  too 
truly  inadequate  salaries,  the  salaries  of  the  Sheriffs  of  counties 
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being  entered  in  this  year's  estimates  as  £15,752,  5s.  4d.  It 
could  be  done,  moreover,  without  any  Act  of  Parliament,  and 
without  raising  difficulties  at  the  Treasury.  The  vacations  of  the 
Court  in  Edinburgh  would  enable  the  Judges  who  were  Sheriffs 
(and  gradually  by  filling  up  the  Sheriffdoms  from  the  Supreme 
Bench  the  Justiciary  Judges  would  all  be  Sheriffs)  to  visit  their 
Sheriffdoms  if  need  be,  as  well  as  do  the  criminal  work  on  Circuit, 
and  hear  civil  appeals  with  the  aid  of  counsel  at  the  Circuit  towns. 
And  then  their  presence  the  rest  of  the  year  in  Edinburgh  would 
enable  them  to  attend  to  the  duties  which  devolve  on  Sheriffs 
there.  The  only  objection  one  sees  to  such  an  arrangement  is  the 
sacrifice  of  what  might  have  been  thought  the  interests  of  the  bar 
of  Scottish  Advocates  (it  is  necessary  to  put  it  thus,  for  now-a-days 
we  have  bara  all  over  Scotland),  but  that  bar  itself,  and  especially 
its  junior  members,  to  whom  the  Sheriff-Substituteships  are  every- 
tliing,  have  made  up  their  minds  to  the  greater  change  of  abolition 
of  the  Sheriff's  offica  If  it  be  of  advantage,  as  every  one  must 
admit  it  is,  to  have,  as  Chief  Civil  Magistrate  of  a  county,  one  who 
is  removed  from  local  ties  and  influences,  and,  as  Appellate  Judge, 
one  who  has  the  highest  qualifications  for  that  office,  and  if  that 
can  be  accomplished  without  adding  to  the  taxation  of  the  country, 
and  with  the  recommendation  of  very  shortly  increasing  the  salaries 
of  the  Substitutes,  as  seems  to  be  the  case  with  the  plan  I  suggest, 
I  may  be  excused  for  taking  up  your  space  by  the  suggestion  I 
offer. 

With  the  prospect  of  an  extension  of  the  jurisdiction  of  Sheriffs, 
80  as  to  embrace  heritable  subjects,  it  would  give  confidence  to  the 
public  if  the  Appellate  Judges  in  such  questions  were  those  who 
were  qualified  as  Judges  of  the  Court  of  Session. 

Of  coui-se  such  Sheriffdoms  as  Lanark  would  not  admit  of  the  com- 
bination proposed,  but  it  is  not  thought  there  would  be  any  diffi- 
culty as  regards  the  bulk  of  the  other  Sheriffdoms. — ^Yours,  etc., 

A  Constant  Reader. 


PRACTICE  IN  SHERIFF  COURTS. 

15ih  March  1877. 
Sir, — I  have  read  with  much  interest  the  letter  from  **  A  Young 
Practitioner,"  which  appeared  in  your  present  month's  number. 

I  83rmpathize  with  him  in  all  he  states,  because  as  an  old  prac- 
titioner I  have  for  a  great  number  of  yeai-s  suffered  from  tlie 
same  grievances  in  the  county  to  which  I  belong.  I  have  tried  to 
get  the  matter  rectified,  but  without  success ;  and  upon  the  last 
occasion  that  I  complained  to  the  Sheriff  of  the  county  he  said  he 
would  look  into  the  matter,  and  in  a  short  time  afterwards  wrote 
me  that  the  grievances  I  had  complained  of  had  been  made  the 
subject  of  consideration  by  all  the  Sheriffs  in  Scotland,  and  the 
result  of  their  deliberations  was  contained  in  the  printed  document 
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referred  to  in  the  Young  Practitioner's  letter,  a  document  Mrhich 
appears  to  have  had  no  efifect  on  the  SheritT-Clerk  officials. 

In  one  county  I  know  of  an  hotel-heeper  being  allowed  to  borrow 
processes  for  a  non-resident  writer  on  the  alleged  ground  that  he 
was  that  writer's  clerk. 

I  would  strongly  advise  all  parties  interested  to  bring  the  matter 
under  the  consideration  of  their  respective  members  of  Parliament, 
and  insist  upon  their  laying  the  whole  grievances  before  the  Home 
Secretary  and  the  Lord  Advocate,  with  a  request  that  they  would 
cause  inquiry  to  be  made  «as  to  the  manner  in  which  the  whole 
business  in  the  Sheriff-Clerks'  offices  in  Scotland  is  conducted. 

I  think  this  is  the  only  way  in  which  the  matter  can  be  brought 
to  a  point. — Yours,  etc.,  Justice 


The  Proclamation  of  Banns  in  Scotland :  its  Origin,  History,  and 
Present  Position.  By  liev.  William  Ewen,  B.D,  Minister  of 
Kinning  Park  Parish,  Glasgow.  William  Blackwood  &  Sons, 
Edinburgh  and  London.     1877. 

The  object  of  this  able  and  exhaustive  pamphlet  is  to  show  that 
the  proclamation  of  banns  was  originally  not  a  legal  but  an  ecclesi- 
astical matter.  It  is  with  no  desire  to  redargue  this  position  that 
we  now  notice  it  The  calm  judicial  tone  of  the  argument,  and 
the  manner,  in  which  decisions  of  Court  of  Law  are  handled,  com- 
mend the  author's  conclusions  to  respectful  consideration.  Such 
treatment  of  a  subject,  which  has  created  so  much  excitement  in 
political  and  ecclesiastical  circles,  begets  some  regret  that  ecclesias- 
tics do  not  always  show  these  qualities  when  they  appear  publicly 
in  their  Courts.  These  Courts  have. a  very  wide  jurisdiction, 
whether  voluntary  or  otherwise,  and  the  interests  with  which  they 
deal  are  often  of  great  importance.  It  is  a  hopeful  sign  of  the 
men,  who  are  rising  in  the  Church  to  fill  the  place  of  those  who 
most,  by  the  laws  of  nature,  retire  from  the  scene,  that  they  can 
view  subjects  in  their  historical  and  other  aspects  without  allow- 
ing themselves  to  be  carried  away  by  those  considerations  of  policy 
which  too  often  warp  the  ecclesiastical  judgment. 

We  have  referred  to  Mr.  E wen's  exhaustive  r^^um^  of  the 
decided  cases.  It,  however,  does  not  include  one  referred  to  by 
Lonl  Ardmillan,  in  the  Wishaw  case,  as  decided  by  him  when 
Sheriff  of  Perth  in  1852,  and  called  by  his  Lordship  the  Moneydie 
Case.  This  is  no  reflection  on  Mr.  Ewen,  as  we  have  been  our- 
selves unable  to  discover  a  report  of  it.  Our  search  for  the 
Moneydie  case  has,  however,  led  to  our  stumbling  on  a  dictum 
of  Lonl  Ardmillan  in  another  case,  which  originated  in  the 
Sheriff-Court  of  l*erth  in  1852,  and  was  decided  in  the  Court  of 


222  REVIEWS. 

Session  in  1854  (Kirk-Session  of  Crieff  r  Inspector  of  Poor  for 
Parish  of  Crieff,  9th  Feb.  1844,  16  R  511):  -Looking  to  the 
case  of  Dnnfeimline,  26th  Jane  1765,  Mor.  8014,  it  vould  appear 
that  sach  an  exaction  (proclamation  fees)  is  not  legal"  His  Lord- 
ship would  thus  seem  to  consider  the  Dunfermline  decision  as 
having  a  wider  scope  than  is  assigned  to  it  by  Mr.  Eweu  (pp.  25 
and  26).  The  view  that  it  proceeded  on  specialties,  and  was  not 
a  decision  on  the  general  point,  is  supported,  however,  against  Lord 
Ardmillan's  construction,  by  the  usage  which  Mr.  £wen  sums  up 
thus :  **  The  right  to  fees  has  not  been  questioned  so  far  as  I  can 
tind  for  upwards  of  a  century,  and  the  litigation  has  been 
merely  as  to  the  person  to  whom  they  rightly  belong."  Other- 
wise, with  this  declaration  in  the  Dunfermline  case  before  them, 
hard-headed  and  close-fisted  Scotsmen  for  upwards  of  a  century 
have  been  in  such  a  mental  state  when  on  matrimony  intent 
as  to  submit  calmly  to  the  exaction.  The  subject  has,  however, 
now  been  forced  on  the  attention  of  the  Legislature,  and  in 
dealing  with  it  we  cannot  recommend  to  those,  w  ho  have  taken  the 
matter  in  hand,  and  all  others  interested,  any  better  or  fuller  com- 
pendium of  the  information  necessary  to  deal  with  it  satisfactorily, 
than  Mr.  Ewens  well-timed  and  excellent  pamphlet. 

Aimlj/sis  of  M,  Ortolans  Institutes  of  Justinian,  By  T.  L.  Mears, 
M.A.,  LLD.  (Loud.),  Barrister-at-Law.  Stevens  &  Sons, 
London.     1876. 

The  popularity  and  utility  of  M.  Ortolan's  work  on  tlie  Roman 
Law  are  sufficiently  proved  by  the  fact  that  in  the  original  it  has 
passed  through  eight  editions — ^the  last  in  1870 — gradually  in- 
creasing in  size  and  in  the  evidences  of  research ;  that  the  study  of 
the  entire  work  is  made  compulsory  on  all  candidates  for  law 
degrees  in  the  University  of  London ;  that  the  part  of  it  which 
treats  of  the  history  of  the  law  has  been  translated  by  two  English 
barristers,  Messi-s.  Pritchard  and  Nasmyth,  and  that  we  have  li^re 
an  analysis  of  the  whole  work.  Mr.  Mears'  little  volume  is 
intended  to  give  in  petto  all  that  is  really  valuable  in  the  tliree 
closely  packed  volumes  of  the  original,  along  with  a  few  interpo- 
lations of  additional  matter.  So  far  as  we  have  been  able  to 
compare  the  abstract  with  the  original,  the  intention  seems  to  have 
been  carried  out  with  accuracy  and  success ;  and  the  analysis  will 
no  doubt  be  useful  to  those  for  whom  chiefly  it  appears  to  have 
been  written,  students  passing  to  law  degrees  in  Loudon,  who  have 
either  nut  sufficient  leisure  to  get  up  the  longer  work,  or  too 
imi)erfect  a  mastery  of  the  original  French.  But  the  loss  in  matter 
of  interest  to  the  reader  is  immense.  M.  Ortolan's  explication  is 
giiiceful  and  vivid,  as  all  French  exposition  must  inevitably  be 
from  the  very  genius  of  the  language.  The  student  who  has  some 
elementary  acquaintance  with  Soman  history  and  legislation  is 
ran-ied   on   from   page   to  page  with   unfailing   liveliness.      The 
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analysis,  on  the  other  hand,  is  a  dreary  cram-book,  useful  in  its 
way,  but  not  very  readable.  The  difference  here  pointed  out  is 
that  which  the  Scotch  student  of  law  finds  when  he  has  to  desert 
the  smooth  periods  of  "  Bell's  Commentaries  "  for  the  shrill  staccato 
of  "  Bell's  Principles ;"  or  that  which  so  often  reinstates  the  divine 
originals  on  the  throne  which  has  been  occupied  too  long  by  a 
Student's  Gibbon  or  a  Student's  Hume.  The  paragraphs  of  the 
original  are  preserved,  a  careful  index  is  appended,  and  a  defect  in 
M.  Ortolan's  work  thus  supplied ;  and  a  supplement  is  promised, 
which  is  to  be  similar  to  "  Gneist's  Syntagma  of  Gaius  and  the 
Institutes,"  with  an  English  translation. 


©bitimrij. 


Eltas  Cathcakt,  Esq.,  Advocate. — In  the  death  of  Elias  Cathcart 
the  Faculty  of  Advocates  loses  one  of  its  oldest  members,  and 
yet  another  link  which  binds  us  to  the  past  is  snapped.  The  eldest 
son  of  Lord  AUoway,  one  of  the  Judges  of  the  Court  of  Session, 
and  a  Commissioner  of  Justiciary,  whose  portrait  now  adorns  the 
walls  of  the  Parliament  House.  He  was  born  in  1794.  While  yet 
a  young  man  he  studied  at  the  University  of  Leyden,  and  took  his 
degree  of  LLD.  there  in  1815.  He  was  called  to  the  Bar  in  181 7, 
and  though  never  taking  a  foremost  place  in  the  ranks  of  his  pro- 
fession, by  no  means  neglected  the  study  of  law.  In  1827  he  was 
a  candidate  for  the  Chair  of  Civil  Law  in  the  University  of  Edin- 
burgh, but,  though  eminently  qualified  for  the  post,  he  was  on  the 
wrong  side  of  politics  which  in  those  days  ran  high,  and  he  was 
defeated  by  Mr.  Douglas  Cheape.  An  accomplished  German  scholar, 
he  was  the  first  to  introduce  the  writings  of  Savigny  to  the  notice 
of  jurists  in  this  country,  having  published  in  1829  a  translation  of 
the  first  volume  of  that  author's  "  History  of  the  Eoman  Law  during 
the  Middle  Ages."  In  the  same  year  he  succeeded  to  the  paternal 
estate  of  Auchendraue,  on  the  banks  of  the  Doon  in  Ayrshire.  From 
that  time  he  occupied  liiniself  chiefly  with  the  duties  of  a  resident 
landlord  and  local  magistrate.  He  took  a  leading  part  in  the  poli- 
tical work  of  his  county,  having  been  for  many  years  chairman  of 
the  Liberals,  and  in  the  various  election  contests  he  did  much  service 
to  his  party ;  he  was  a  Deputy-Lieutenant  for  Ayrshire,  and  a  J.  P. 
in  Fife.  In  private  life  he  was  universally  esteemed,  and  his  loss 
will  be  much  felt  by  all  with  whom  he  came  in  contact. 

Mr.  Cathcari;  leaves  a  widow  and  three  daughters,  three  sons 
having  predeceased  him.  His  remains  were  deposited  in  the  family 
mausoleum, 

"  B\'  Allowaj^'s  auld  haunted  kirk," 

on  the   27th   of  Februaiy,  in  presence   of  a  large  company  of 
mourn  el's. 
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Sir  David  Dundas,  Bart. — We  regret  to  announce  the  death  of 
Sir  David  Dundas  of  Beechwood  and  Dunira,  Baronet.  Besides 
being  a  member  of  the  Faculty  of  Advocates,  Sir  David  was  inti- 
mately connected  with  the  Scottish  Bar,  his  father,  Sir  Eobert 
Dundas,  having  been  one  of  the  Principal  Clerks  of  Session,  and 
his  mother  a  daughter  of  the  Hon.  Archibald  Cockburn,  one  of  the 
Barons  of  Exchequer.  The  deceased  baronet  was  born  in  1803, 
and  was  called  to  the  bar  in  1824.  He  succeeded  his  father  in 
1835,  and  in  the  same  year  was  appointed  as  Deputy- Lieutenant  for 
the  county  of  Perth.  He  married  first  Catherine  Margaret,  eldest 
daughter  of  John  Whyte  Melville  of  Bennochy  and  Strathkinness, 
and  second.  Lady  Lucy  Anne,  youngest  daughter  of  the  second 
Earl  of  Chichester.  His  loss  will  be  much  felt  by  all  who  knew 
him,  and  more  especially  in  the  counties  in  which  he  was  a  pro- 
prietor. 

Mr.  James  Matthew. — The  Court  of  Justiciary  has  lost  one  of  its 
oldest  and  most  valued  servants  by  the  death  of  its  senior  Macer — 
Mr.  Matthew.  The  deceased  gentleman  was  the  son  of  an  officer 
in  the  Boyal  Marines,  and  was  bred  to  the  study  of  the  law,  having 
been  apprenticed  to  Mr.  K.  Sym  Wilson,  W.S.,  in  1825.  Inheriting 
a  considerable  fortune,  however,  he  did  not  pursue  the  practice  of 
his  profession,  but  spent  some  time  in  travelling  abroad.  He  after- 
wards married  and  settled  in  Glasgow,  but  owing  to  some  unfor- 
tunate speculations  he  experienced  severe  pecuniary  losses.  Lord 
Colonsay,  who  had  originally  been  one  of  his  trustees,  offered  him, 
when  Lord  Advocate  in  1843,  a  Macership  in  the  Higli  Court, 
which  was  then  vacant.  Although  afterwards  repeatedly  urged  to 
accept  preferment  and  take  a  situation  more  suited  to  his  condition 
in  life,  he  found  the  position  he  occupied  so  pleasant  and  congenial 
that  he  refused  to  change  it  for  any  other.  From  attending  the 
Court  on  circuit  for  so  many  years,  he  possessed  a  large  circle  of 
friends  all  over  the  country.  Of  genial  manners  and  social  dis- 
position, many  will  sadly  miss  his  familiar  face,  while  the  loss  of 
his  well-known  figure  and  commanding  presence  will  cause  a  blank 
among  the  officials  of  Court  not  easy  to  fill  up. 

Alexander  Giffoud,  Esq.,  S.S.C.— The  death  is  announced  of 
this  gentleman,  who  was  long  the  senior  n}einber  of  the  Society  of 
Solicitors  before  the  Supreme  Courts,  having  been  admitted  in 
1815.  Mr.  GiflFord  was  a  well-known  and  respected  citizen  of 
Edinburgh ;  he  was  bom  in  1790,  and  died  on  22ud  February  1877. 
The  present  learned  and  popular  Lord  of  Session  who  bears  the 
same  name  is  a  nephew  of  the  deceased  gentleman. 

David  Murray,  Esq.,  C.A.,  died  on  24tli  February.  Born  in 
1787»  he  served  for  many  years  in  the  Scottish  Excise  Department, 
the  Edinbui^h  Prison,  the  City  Koad  Trust.  He  was  one  of  the 
original  members  of  the  Society  of  Chartered  Accountants. 
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Spring  Vacation  Arrangonents, — Box-Days — The  Lords  have 
appomted  Thursday,  5th,  and  Wednesday,  25th  April,  to  be  the 
box-days  in  the  Spring  Vacation. 

BUI  Chamber  JRotation  of  Judges, — ^The  following  is  the  Bill 
Chamber  Rotation  of  Judges : — 

Wednesday,  March  21,  to  Saturday,  March  24,  Lokd  Eutherfurd 

[Clark. 
Monday,       March  25,  to  Saturday,  April      7,      „    Curriehill. 
Monday,       April     9,  to  Saturday,  April    21,      „    Ormidale. 
Monday,       April   23,  to  Saturday,  May       5,      „    Gifford. 
Monday,       May       7,  to  Friday,     May     11,      „    Shand. 

The  Lord  Ordinary  on  the  Bills  will  sit  in  Court  on  Wednesday, 
11th  April,  and  Tuesday,  1st  May,  each  at  11  o'clock,  for  the  dis- 
posal of  motions  and  other  business  falling  under  the  93rd  section 
of  the  "  Court  of  Session  Act  1868,"  and  rolls  will  be  taken  up  on 
Monday,  9th  April,  and  Saturday,  28th  April 

Spring  Circuits. — Most  of  the  Spring  Circuits  have  this  year 
been  fixed  so  unusually  early,  that  by  the  time  our  readers  see  this 
the  entire  South  Circuit  and  three-fourths  of  the  North  will  have 
been  held.     The  following,  however,  are  the  remaining  fixtures : — 

North. — ^Lords  Deas  and  Mure.  Aberdeen — Tuesday,  3rd  April. 
Roger  Montgomerie,  Esq.,  Advocate-Depute;  William  Hamilton 
Bell,  Clerh 

West. — Lords  Craighill  and  Adam.  Stirling — Thursday.  5th 
April  Inverary — Wednesday,  11th  April  Glasgow — Monday, 
23rd  April,  at  12.  Alexander  Blair,  Esq.,  Advocate-DepiUe ;  J. 
M.  M'Cosh,  Clerk. 

Act  of  Sederunt  appointing  certain  Judges  under  "  The  Valtuition 
of  Lands  {Scotland)  Amendment  Act  1867." 

Edinburgh,  February  20,  1877.— The  Lonls,  considering  tlmt  by  Act  of 
Sederunt  datetl  7th  January  ]  875,  the  Lordd  Shand  and  Craij<hill  were  ap- 
pointed to  perform  the  functions  and  exercise  the  jurisdiction  conferred  by  the 
second  section  of  the  statute  20  and  21  Vict.  cap.  58,  and  eighth  section  of  the 
statute  30  and  31  Vict  cap.  80,  and  that  J^ord  Shand  has  recently  been 
itmoved  from  the  Outer  to  the  Inner  House,  do  therefore  name  and 
APPOINT  the  Lords  Craighill  and  Curriehill  to  perform  said  functions  and 
axeruiae  said  jurisdiction. 

And  the  Lords  ap})oint  this  Act  to  be  inserted  in  the  Books  of  Sederunt,  and 
to  be  published  in  the  usual  manner.  John  Inolis,  LF.D, 

By  the  death  of  Mr.  Matthew  a  Macership  in  tlie  High  Court  of 
Justiciary  is  vacant.  The  salary  is  £375.  hut  we  think  it  doubtful 
it'  tbe  Uuvernuient  will  fill  up  the  oihce  on  ihe  same  footing. 
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The  Work  of  an  English  Judge. — At  the  Manchester  Spring 
Assizes,  Mr.  Baron  Huddleston  complained  that  he  was  over- 
burdened with  work,  and  in  response  to  a  request  that  he  should 
hold  a  special  sitting  at  Manchester  in  order  to  complete  a  case 
which  he  had  to  leave  to  go  to  Liverpool,  said  that  he  had  not  a 
day  at  liberty  before  the  12th  of  August. — Solicitors*  Journal. 

Appointment. — It  is  understood  that  Mr.  Gordon,  Sheriff-Sub- 
stitute at  Banff,  will  shortly  resign.  Mr.  Gordon  is  a  Writer  to 
the  Signet,  having  passed  in  1845.  The  gentleman  named  as  his 
probable  successor  is  Mr.  W.  G.  Scott  Moncrieff,  Advocate.  Mr. 
Scott  Moncrieff  was  caUed  to  the  Bar  in  1870,  and  was  appointed 
editor  of  the  Journal  of  Jurisprudence  in  the  beginning  of  the 
present  year.  Since  that  time,  however,  he  has  been  acting  as 
Interim  Sheriff-Substitute  in  Glasgow  in  room  of  Mr.  Krskine 
Murray,  who  is  at  present  on  leave  of  absence. 


%Ehc  Srottifih  ^ato  ^agiuiuc  anb  Sheriff  CTourt  IRcpoiicr. 


SHERIFF  COURT  OF  NAIRN. 
Sheriff  Falconar. 

M*LEAN  V.  HIGHLAin)  RAILWAY  CO. 

Public  Carrier — Conveyance  of  PoMengers — Breach  of  Contract. — On  4th 
October  lust  Alexander  M*Lean,  carpenter  in  Nairn,  with  the  view  of  j;oiiig  lo 
the  Black  Isle  to  perfonn  certain  work  on  a  dwelling-house  there,  took  out 
thinl-class  tickets  for  himself  and  an  assistant  at  Nairn,  for  Fort-George  station, 
by  the  train  leaving  Nairn  at  eight  o'clock,  a,m.  He  alleged  that  on  arriving 
at  Fort-George  station,  the  portion  of  the  train  in  which  they  were  seated  was 
not  pulled  up  to  the  platform  when  the  train  stopped,  and  after  stopping  a 
short  time,  it  moved  on  and  passed  the  station,  carrying  him  and  his  assistant 
on  to  Inverness.  Both  had  to  pay  the  return  fare  from  Fort-George  station  to 
Inverness  and  back,  and  they  ultimately  arrived  at  their  destination  too  late  in 
the  day  to  permit  them  completing  their  work  that  day,  which  they  would 
have  done  had  they  been  permitted  to  alight  at  Fort-(5eorge  station  in  the 
usual  manner  on  the  arrival  there  of  the  train  by  which  they  left  Nairn,  and 
in  consequence  McLean  was  obliged  to  return  and  complete  the  work  on 
another  day.  On  the  allegations  that  the  non-pulling  up  of  the  train  to  the 
platform  was  caused  by  the  gross  carelessness  of  the  Company's  otfioialK  in  charge 
of  the  train,  and  for  whom  they  were  responsible,  and  that  thev  were  Ixnind, 
and  that  it  is  customary  to  pull  up  trains  to  the  platform,  and  that  it  is  also 
necessary  this  should  be  done  bel()re  passengers  can  alight  without  danger  to 
life,  M*Lean  raised  an  action  against  the  Railway  Company,  concluding  for  £6 
damages.  Proof  was  led  in  the  case.  Besides  evidence  of  the  damage  sustained 
by  the  pursuer,  to  which  it  is  unnecessary  here  to  allude,  three  witness^'!*, 
besides  tlie  pursuer,  swore  that  the  portion  of  the  train  in  which  he  was  scattnl 
was  halted  to  the  east  of  the  giK>ds  shed,  or  about  thirty-seven  yai-ds  from  the 
platform,  that  it  was  never  pulled  up  to  the  pktform  at  all,  that  the  name  of 
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the  station  was  never  called  out  opposite  the  carriage,  that  after  remaining 
stAtionary  for  a  few  minutes  the  train  was  backed  still  further  from  the  plat- 
form, to  admit  of  some  shunting,  and  after  that  was  completed,  it  moved  on 
post  the  platform  towards  Inverness.  On  the  other  hand,  the  guard  of  the 
train  and  the  station-master  at  Fort-George  both  swore  that  the  whole  train 
was  pulled  up  to  the  platform,  with  the  exception  of  about  one-half  of  the 
1a«t  carriage.  The  agents  for  the  parties  were  heard  at  considerable  length. 
It  was  contended  for  the  pursuer  that  the  facts  stated  by  the  pursuer  in  the 
summons  had  been  competently  established,  and  on  the  question  of  law  he 
maintained  that  a  railway  company,  in  issuing  a  ticket  to  a  passenger,  was 
bound  to  convey  him  to  the  station  specified,  to  use  every  means  to  secure  his 
safety,  to  pull  up  the  train  to  a  platform  to  allow  him  to  alight  without  risk  of 
danger,  and  that  if  they  invited  him  to  alight  when  the  train  was  not  at  a 
platform,  and  an  accident  happened,  the  Company  would  be  liable  in  damages, 
whereas,  if  he  alighted  without  such  invitation,  the  fault  would  be  his  own,  and 
the  Company  would  not  be  liable.  Here  the  name  of  the  station  was  not  called 
out  opposite  the  carriage  occupied  by  the  pursuer  as  was  required  by  the  Com- 
pany's bye-laivs,  there  was  thus  no  invitation  to  alight,  McLean  would  have  been 
m  fatdt  had  he  alighted,  and  the  Company  were  m  consequence  liable  for  the 
consequences  of  cairyin^  him  beyond  the  station  for  which  they  had  issued  the 
ticket,  without  giving  him  the  opportunity  and  invitation  to  alight  without 
danger  on  a  platform.  For  the  Railway  Company  it  was  contended  that  it  had 
been  proved  that  the  train  had  actually  stopped  at  the  station,  and  that  in  any 
event  McLean  had  suffered  no  damage  from  having  been  carried  on  to  Inverness, 
the  length  of  which  town  he  need  not  have  gone  unless  he  liked,  as  there  was 
an  intermediate  station,  from  which  he  could  have  as  easily  reached  his  ultimate 
destination  as  from  Fort-George  station ;  that  the  Railway  Company  were  neither 
bound  by  statute  nor  at  common  law  to  have  a  platform  at  all,  that  if  they  afforded 
platforms  it  was  simply  for  the  convenience  of  passengers,  and  not  from  any  obli- 
gation on  their  part  to  do  so ;  that  in  this  case  the  name  of  the  station  had  been 
called  out  opposite  all  the  carriages,  and  that  being  so,  the  defender  wtis  bound 
to  alight  whether  his  carriage  was  at  the  platform  or  not. 

Sheriff  Falconar  said  that  the  amount  of  damages  in  this  case  was  of  com- 
paratively little  importance.  The  real  question  was  whether  the  Railway 
Company  were  in  the  right  or  the  wrong.  He  would  be  very  sorry  in  this,  or 
in  any  other  case,  to  find  the  Railway  Company  in  the  wrong  on  any  trivial 
grounds,  lor  they  discharged  to  the  public  a  most  important  duty,  often  indeed 
a  very  responsible  and  trying  duty,  and  he  would  not  be  for  following  with 
excessive  strictness  ever}'  paltry  failure  that  happened  in  the  performance  of 
their  duty.  At  the  same  time,  from  the  monopoly  the  Railway  Company  had 
in  the  conveyance  of  passengers,  the  just  rights  of  the  public  must  be  protected 
and  maintained.  In  his  opinion  the  Railway  Company  were  bound  to  have 
carrietl  this  man  to  a  platform  or  place  where  he  would  get  out  with  saiety. 
They  contracted  to  carry  him  from  Nairn  to  Fort-George  station,  and  thty  were 
bound  to  allow  him  to  alight  at  a  proper  and  suitable  place.  Although  there 
might  be  no  express  statute,  or  written  ordinance,  for  bringing  the  railway 
carriages  up  to  tne  platform,  there  is  a  tacit  contract  to  do  so.  The  case  was 
analogous  to  a  person  going  on  the  water  by  vessel  from  one  town  to  another, 
it.  being  understootl  that  he  should  be  landed  at  a  place  of  reasonable  safety, 
and  not  ordered  to  disembark  anywhere.  Dealing  with  the  evidence,  it  was 
admitted  by  the  two  witnesses  for  the  defence,  that  the  last  carriage,  or  one- 
half  of  it,  was  not  brought  up  to  the  platform,  while  three  witnesses  on  the 
other  side,  besides  the  pursuer,  deponea  that  it  was  some  thirty-seven  yards 
from  it.  As  the  guanl  and  the  station-master  would  have  had  other  duties  to 
perform  at  the  moment,  and  as  they  were  the  parties  at  fault,  he  could  not 
accept  their  evidence  in  preference  to  that  of  the  other  witnesses.  The  name 
of  the  station  did  not  appear  to  liave  been  allied  out  opposite  this  carriage,  and, 
^^  there  was  no  invitation  to  alight,  had  the  pursuer  done  so  it  would  have 
l»een  at  his  own  risk,  and  had  ne  sustained  any  injury  in  coming  out,  the 
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Railway  Company  might  plead  that  they  were  not  responsible.  Taking  this 
view  of  the  case,  tiie  Sneiinf  held  the  Railway  Company  liable  to  the  parsuer  in 
damages,  which  he  assessed  at  18s.  with  j£2, 138.  9d.  of  expenses. 

Act, — Mackenzie, Alt, — Brovm, 


PERTH  SHERIFF  COURT. 

m'farlane  V,  THE  EARL  OF  MANSFIELD.— Jantiart(  1877. 

LiahiHty  of  proprietor  of  a  park  for  lose  of  stock  occasioned  by  insecure  fencing : — 
Sheriff  Barclay  issued  the  following  notes  in  this  case,  which  explain  the 
whole  circumstances : — 

The  pursuer  seeks  to  recover  £12  on  the  following  grounds  : — "  £1 2,  being 
loss  ana  damages  sustained  by  the  pursuer,  Alexander  M'Farlaue,  by  and 
through  the  defender's  (the  Earl  of  Mansfield)  failure  to  have,  as  he  was  bound 
to  do,  the  grass  park  called  Broomlands  Haugh  grass  park  at  Lyuedocb, 
belonging  to  him,  which  the  pursuer  took  from  the  defender,  for  the  purpose 
of  grazing  cattle  therein,  for  tne  season  of  1876,  properly  fenced,  and  carelully 
to  look  after,  as  he  was  also  bound  to  do,  the  cattle  sent  by  the  pui-suer  to 
graze  therein,  in  consequence  of  which  a  quey  belonging  to  him  wbich  was 
grazing  in  said  park  on  or  about  the  26th  July* last,  strayed  out  of  said  park, 
and  fell  over  a  precipice  adjoining,  and  was  mortally  injured,  and  had  to  be 
killed,  whereby  the  pursuer  has  suflered  loss  and  damage  to  the  extent  of  the 
sum  sued  for."  It  is  proved  that  the  animal  was  found  on  the  banks  of  the 
Almond  beneath  a  precipice  over  which  it  had  fallen.  Its  back  was  broken. 
After  consultation  with  competent  authorities,  the  animal  was  by  their  advice 
killed,  and  a  portion  of  its  flesh,  so  far  as  wholesome,  was  sold,  the  proceeds  are 
now  to  be  allowed  from  its  value.  The  value  of  the  animal  was  sworn  at 
£10,  lOs.  The  defence  was  non-liability,  because  of  no  culpa  or  blame  being 
attached  to  the  proprietor.  It  is  maintained  that  the  animal  met  its  death  by 
accident,  and,  according  to  legal  principle,  the  loss  attaches  to  the  owner.  But 
the  pursuer^s  contention  is,  that  the  animal  met  its  death  in  consequence  ai' 
the  bad  state  of  the  park  fences,  and  the  want  of  superintendence  of  the  stock 
and  fences. 

The  defender  founds  chiefly  on  the  first  head  of  the  articles  of  roup,  which  is 
in  the  following  words  : — '  I'hese  parks  are  to  be  let  lor  the  pasturing  of 
cattle,  horses,  and  Leicester  sheep  only.  Bulls,  stallions,  nmis,  cattle,  and 
horses  notoriotis  for  leaping  fences  or  peeling  trees,  are  prohibited  from  being 
put  into  any  of  the  parxs ;  and  if  any  such  shall  in  the  course  of  the  season  be 
found  in  any  of  ^e  parks,  the  exposer  sball  have  right  to  turn  them  out  at  his 
own  hand,  and  the  owner  thereof  shall  be  liable  for  all  damages  which  shall 
have  been  done  bv  the  same." 

Both  parties  also  found  on  the  first  part  of  the  third  head  of  the  articles, 
which  is  in  these  words  : — ^**  The  a(xess  to  the  park  will  be  pointed  out  by  the 
person  appointed  to  look  after  the  stock,  and  before  stock  shall  be  put  into  any 
of  the  parks  notice  shall  be  given  to  the  said  person  in  charge,  who  shall  be 
entitled  to  exclude  bulls,  stallions,  and  rams,  as  well  as  animals  which  are  fence- 
leapers  or  vicious  or  diseased,  including  such  as  shall  have  come  from  places 
recently  infected  with  any  cattle  disease;  and  when  stock  shall  have  been  put 
into  any  of  the  parks,  the  same  shall  not  be  removed  without  similar  notice.^ 
The  defender  also  referred  to  the  latter  part  of  the  fourth  head  of  the  articles, 
**  Declaring  that  the  exposer  shall  not  he  liable  for  any  damage  done  by  dis- 
ease, axxidenty  or  otherwise,  to  any  animal  put  into  the  park  on  any  ground 
whatever  ;  and  that  the  owner  of  any  diseased  animal  f>hall  remove  it  imme- 
diately from  the  ground  on  intimation  being  given  to  him." 

The  facts  disclosed  in  evidence  are  that  the  fence  around  the  park  was  a 
paling  of  larch  wood,  consisting  of  two  transverse  spars,  about  three  to  four 
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feet  in  height  stretching  between  upright  posts  about  five  feet  distant.  The 
fxact  time  of  the  erection  of  tlie  paling  did  not  appear,  but  it  was  not  recent. 
It  was  proved  that  the  forester  every  week  surveyed  the  fields  and  fences,  and 
an  old  man  did  the  same  every  day,  and  swore  he  did  so  on  the  morning  of  the 
(lay  of  the  death  of  the  animal,  and  found  all  the  fences  in  good  order.  He 
was  in  the  practice  of  repairing  any  portion  of  the  fence  which  had  iallen 
between  his  daily  visitations.  Three  respectable  and  intelligent  farmers  gave 
it  as  their  opinion  that  the  fence  was  unht  for  keepin;^  in  cattle,  because  when 
fthakcn  at  any  place,  the  vibration  extended  for  several  yards  beyond  the  spot 
FenceH  are  not  only  essential  as  e^^closuresy  but  should  be  such  as  to  withstand 
the  rubbing  of  cattle  on  their  fabric. 

It  was  proved  that  the  pursuer  put  in  sixteen  cattle  at  the  first  and  two 
afu^rwanis,  and  that  he  gave  notice  to  the  person  in  charge,  pointed  out  in  the 
tbinl  head  of  the  articles,  that  he  was  to  do  so  or  had  done  so.  The  pursuer 
had  not  been  at  the  park  since  he  put  in  his  bestial,  and  his  residence  was 
some  miles  distant. 

One  witness  swore  that  some  of  the  pursuer^s  cattle  had  previously  leapt  the 
fences  of  the  park  at  portions  of  tlie  field  other  than  the  place  where  the 
animal  in  Question  was  found,  and  had  trespassed  on  other  fields..  The 
ilefender'sscnicitor  founded  on  this  fact  a  plea  that,  in  the  proclivities  expressed 
in  the  first  head  of  the  articles  of  roup,  and  the  declaration  in  the  fourth  head, 
the  defender  was  not  liable  for  the  death  of  the  pursuer's  quey  in  consequence 
of  its  leaping  a  fence.  But,  in  the  first  place,  it  is  not  proved  that  the  animal 
in  question  was  one  of  the  leapers,  and  especially  a  "  notorious  "  leaper ;  and 
there  was  no  attempt  to  remove  it  or  any  of  the  cattle ;  and,  above  all,  no 
notice  was  sent  to  the  pursuer  that  he  should  remove  them. 

It  appears  in  evidence  that  about  ten  to  twelve  yards  irom  the  spot  on  the 
precipice  over  which  the  animal  fell,  there  was  one  of  the  spars  loosed  and 
oangmg,  and  which  was  produced  in  Court ;  but  it  was  clear  that  the  animal 
did  not  fall  at  that  particular  spot,  but  having  got  outside  the  paling,  it  must 
have  strayed  outside  on  the  margin  between  the  paling  and  precipice,  until  the 
path  became  so  narrow  as  to  bar  any  further  progress,  and,  in  its  retrograde 
attempt  to  return,  it  lost  its  footing,  and  fell  over  tne  precipice. 

The  agricultural  witnesses  for  the  pursuer  were  rignt  in  their  opinion,  that 
it  would  have  been  better  that  there  were  no  paling  at  this  pmce,  and  the 
precipice  alone  had  been  the  natural  barrier. 

It  is  clear  that  the  oArner  of  a  park  let  for  pastura^  is  bound  to  have,  and 
to  keep,  it  securely  fenced  for  that  purpose.  The  third  head  of  the  articles 
clearly  declares  that  the  proprietor  had  a  person  appointed  to  look  after  tiie 
stock,*  and  the  fourth  head  limits  the  owner's  liability  to  casualties  arising 
from  disease,  accident,  or  otherwise  ;  leaving  intact,  or  rather  intensifying, 
death  by  default  of  fencing. 

On  the  whole,  and  after  much  consideration,  the  Sheriff-Substitute  has  come  to 
the  conclusion  that  the  pursuer  is  entitled  to  recover,  and  that  the  defender  is 
liable,  because — 1st,  It  is  proved  that  the  paling  was  generallv  frail,  so  that 
any  mere  superintendence  was  unavailing  ;  2nd,  It  is  proved  that  the  animal 
did  fall  from  the  field,  and  that  at  or  near  the  spot  of  its  fall  there  was  a  loose 
fpar  in  the  paling ;  3rd,  Res  ipsa  loquitur,  the  fact  speaks  for  itself,  the  animal 
is  found  near  to  the  gap  in  the  fence  ;  4th,  Had  the  animal  itself,  b^  reason  of 
it8  propensities,  leapt  the  fence,  and  in  its  leap  torn  off  the  spar,  this  certainly 
Would  have  shifted  the  liability  from  the  owner  of  the  park  to  the  owner  of 
the  animal.  But,  firstly,  it  is  not  proved  that  this  animal  was  a  fence-leaper, 
far  less  ''notoriously"  so  ;  and,  secondly,  had  it  so  leaped,  the  place  where 
found  must  necessarily  have  been  immediately  below  the  fatal  gap  and  leap. 
But  it  was  some  ten  yards  beyond,  showing  that  it  either  found  or  made  the 
gap  at  the  place,  but  not  in  consequence  of  a  leap ;  and,  availing  itself  of  the 
opportunity,  had  taken  the  dangerous  path  outside.  Hugh  Barclay. 

Decree  was  entered  for  £9  as  the  value  of  the  cow,  with  £1,  Is.  of  costs. 
A  U^  H'hyie. A  U.— Lindsay. 
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ABERDEEN  SMALL  DEBT  COURT, 

Sheriff  CoMRiE  Thomson. 

REID  V,  BRUCE— 30th  January  1877. 

AfisrepresenUition — Breach  of  contract — Legality  of  stipulation, — In  this  case 
the  pursuer  sought  to  recover  from  the  defender  £12,  "  being  restricted  dama^ 
sustained  by  the  complainer,  in  consequence  of  the  defender's  false  representa- 
tions and  breach  of  bargain,  by  which,  in  the  month  of  August  or  September 
1874,  he  sold  to  the  pursuer  his  whole  stock  of  Leicester  ewes,  consisting  of 
thirty-nine  animals,  and  undertook,  and  agreed  to  the  complainer  that  he  was 
to  stop  the  breeding  of  Leicester  sheep  as  a  farmer  in  Aberdeenshire,  and  was, 
in  consequence  of  l^id  health,  to  stop  the  breeding  of  Leicester  sheep  altogether  ; 
upon  which  agreement  and  representation  the  complainer  purchased  the  whole 
flock  at  a  price  exceeding  the  value  otherwise,  the  defender  being  at  the  time 
a  celebrated  breeder  of  Leicester  sheep,  and  his  representations  and  agreements 
being  the  sole  reason  for  the  purchase  being  made  by  the  pursuer,  which 
representations  were  false  and  the  agreement  broken,  the  defender  being  shortly 
thereafter  engaged  in  the  breeding  of  Leicester  sheep."  The  defence  on  the 
merits  was  that  the  defender  had  never  represented  that  he  was  going  to  give 
up  the  rearing  of  Leicester  sheep  entirely,  but  that  he  was  not  to  carry  it  on 
upon  such  an  extensive  scale  as  formerly,  and  it  was  further  aveiTed  that  the 
contract  or  grcaind  of  damages  was  illegal,  being  one  of  the  contracts  involving 
obligation  and  restraint  on  the  liberty  of  the  person,  and  therefore  void  and 
incompetent.  Evidence  was  led  at  consitlcrable  length  before  Sheriff  Thomson, 
and  the  case  debated  before  him.  The  Sheriff  has  issued  the  following 
interlocutor : — 

This  is  an  action  of  a  very  unusual  kind.  The  pursuer  says  tliat  in  the 
autumn  of  1874  he  bought  from  the  defender  his  whole  stock  of  Leicester  ewes, 
and  that  it  was  a  part  of  the  bargain  between  them  that  the  defender  would 
stop  the  breeding  of  Leicester  sheep  within  this  county,  and  also  that,  in 
consequence  of  bad  health,  he  would  stop  breeding  Leicester  sheep  altogether. 
The  pursuer  further  avers  that  he  paid  a  longer  price  for  the  flock  than  he 
otherwise  would  have  done,  because  the  defender  held  out  to  him  tie  promise 
that  he  was  to  retire  from  that  line  of  business,  and  so  not  compete  with  him  in 
the  market.  There  can  be  no  donbt  that  the  high  reputation  which  the 
defender  had  got  as  a  breeder  of  Leicester  sheep  made  it  an  object  to  the 
pursuer  Co  get,  and  to  let  it  be  known  that  he  had  got,  the  Fomet  ewes,  and  I 
cannot  doubt  that  it  was  the  intention  of  the  defender  at  the  time  of  the  sale 
to  retire.  The  defender,  however,  has  not  entirely  given  up  the  breeding  of 
Leicesters ;  and,  in  the  form  of  an  action  of  damages  lor  breach  of  contract,  the 
pursuer  now  seeks  to  recover  the  extra  price  that  he  supposes  himself  to  have 
paid  as  a  consideration  for  the  defender's  abandoning  the  rearing  of  Leicester 
sheep.  I  feel  considerable  difficulty  in  disposing  of  the  case,  and  that  difficulty 
arises  mainly  from  the  circumstance  that  I  believe  both  parties  intend  to  be 
perfectly  honest ;  but,  after  hearing  a  very  satisfactory  argument,  I  have  come 
to  the  conclusion  that  the  pursuer  cannot  prevail.  He  must  have  misunder- 
stood the  defender.  In  the  first  place,  I  doubt  very  much  if  the  alleged  under- 
taking, to  abstain  in  all  time  coming  from  the  breeding  of  Leicester  sheep, 
even  within  a  limited  district,  is  one  which  the  law  can  enforce.  It  is  contran^ 
to  public  policy  that  any  man  should  absolutely  bind  himself  never  to  engage 
at  any  future  time  in.  a  profitable  and  useful  employment.  In  the  second  pmce, 
even  if  such  a  contract  be  lawful,  it  would  reouire  to  be  proved  by  evidence  of 
the  clearest  and  most  unmistakable  kind.  The  contract  is  innominate  and 
peculiar,  and  the  parole  testimony  of  ear-witnesses  must  be  taken  with  much 
caution.  I  do  not  know  of  any  case  of  the  sort  in  which  the  contract  was  held 
to  be  established  by  anything  short  of  writing.  In  the  third  place  it  seems  to 
me  that  what  the  defender  promised  was  to  sell  all  his  breeding  ewes  to  the 
pursuer,  and  this  he  undoubtedly  did,  and  also  to  retire  from  the  prominent 
position  which  he  had  attained  as  a  breeder  of  Leicester  sheep ;  but  it  does  not 
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seem  to  me  to  be  proved  that  the  defender  came  under  any  undertaking  not  to 
have  a  small  flock  of  these  animals  if  he  chose.    There  will  therefore  be  a 
<lecree  absolvitor,  but  each  party  must  pay  his  own  expenses. 
Ad^—CUirk AU.—LUtlejohn, 


ABERDEEN  SHERIFF  COURT. 
Sheriffs  Dove  Wilson  and  Guthrie  Smith. 

CONJOINED  ACTIONS — FETTES^S  TRUSTEE  V,  AIRTH  AND  OTHERS,  AND 

MOW  AT  AND  SONS  V,  PETTES's  TRUSTEE. — February  1877. 

Rujkt  to  abandon  MulHplepoinding — Decree  by  default, — ^The  former  of  these 
cases  is  an  action  of  multiplepoinding  raised  by  the  trustee  of  David  Fettes, 
shoemaker,  Woodside,  for  tne  purpose  of  having  the  trust  funds  divided  among 
the  creditors  who  might  be  found  entitled  thereto.  The  latter  is  an  action  at 
the  instance  of  William  Mowat  &  Sons,  Carron  Tanworks,  Stonehaven,  against 
Fettes's  trustee,  concluding  alternatively  (1)  for  payment  of  £16,  being  the 
Italance  of  a  bill ;  or  (2)  for  payment  of  such  sum  as  might  be  found  to  be  the 
dividend  effeiring  to  Messrs  Mowat's  claim  on  the  trust  estate.  After  various 
procedure,  and  after  Fettes's  trustee  had  been  repeatedly  ordained  to  lodge  a 
condescendence  of  the  fund  in  medio,  and  to  consign  the  fund  in  the  hands  of 
tlie  Clerk  of  Court,  he  proposed  to  abandon  the  action  of  multiplepoinding  on 
pyment  of  expenses,  and  to  lodge  a  minute  of  defence  in  the  other  action. 
This  the  Sheriff-Substitute  (Dove  Wilson)  found  him  not  entitled  to  do,  and 
decerned  against  him  by  default,  in  tenns  of  the  first  alternative  conclusion  of 
the  summons  at  Messrs.  Mowat's  instance,  with  expenses,  and  also  gave 
expenses  to  the  parties  who  had  entered  appearance  in  the  action  of  multiple- 
nomding.  In  the  note  to  his  interlocutor  Sheriff  Wilson  said: — "After  a 
decree  appointing  the  pursuer  of  a  multiplepoinding  to  consign  the  fund 
in  medio,  it  seems  to  me  incompetent  for  him  to  abandon  the  action,  in  terms 
of  the  Act  of  Sederunt  of  1839.  With  respect  to  the  matter  for  the  decree 
by  default,  it  is  clear  that  such  a  decree  falls  now  to  be  pronounced." 

Against  this  interlocutor,  Fettes's  trustee  appealed,  and  Sheriff  Smith 
sustained  his  Substitute's  interlocutor  to  the  effect  of  holdinc  it  incompetent 
for  Fettes's  trustee  to  abandon  the  multiplepoinding,  but  at  the  same  time  re- 
called the  decree  by  default,  and  renewed  the  order  to  lodge  the  condescendence 
of  the  fund  in  medio,  and  to  consign  the  fund;  and  appointed  it  to  be 
obtempered  in  four  days  after  intimation.  The  note  to  his  interlocutor  is  as 
follows  : — "  The  finding  of  the  Sheriff-Substitute  as  to  thfe  proposed  abeuidon- 
iiient  is  in  accordance  with  Campbell  (3rd  Julv  1863).  The  Sheriff  has  again 
recalled  the  decree  by  default,  but  the  defender  will  understand  that  he  is  to 
receive  no  further  indulgence.''  Fettes's  trustee  having  again  failed  to  lodge 
the  condescendence  and  consign  the  fund  in  msdio  within  the  time  specified, 
decree  bv  default  was  again  pronounced  against  him  by  the  Sheriff-Substitute 
(Dove  Wilson).  Against  this  decree  he  appealed,  and  the  appeal  came  up  before 
Sheriff  Smith,  when,  the  agent  for  Fettes's  trustee  failing  to  appear  to  support 
the  appeal,  the  Sheriff-Principal  adhered  to  his  Substitute's  interlocutor. 

Agent  for  Fettes's  Trustee — A,  E,  Smith, 

Agent  for  Wm,  Mowat  &  Sons,  and  other  Creditors — JVm^  Smith, 

Agent  for  Alex.  Porteous,  Edinburgh,  a  creditor — A,  F,  Wight, 


SHERIFF  COURT  OF  LANARKSHIRE. 

Sheriffs  Qalbraith  and  ClilRK,'— February  10,  1877. 

Damages. — ^A  horse  while  grazing  in  a  field,  having  escaped  therefrom 
without  the  fault  of  its  owner,  and  strayed  into  a  turnpike  road,  and  thereafter 
entereil  upon  a  branch  railway,  in  consequence  of  the  same  not  having  been 
provided  with  gates  at  the  level  crossing,  and  having  passed  along  the  said 
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branch  line  and  entered  on  the  main  line  of  railway  helon<^ng  to  the  defenleis, 
the  North  BritiBh  Eailway  Co.,  where  it  was  killed  by  a  pacing  tnin : 
//«M  (reversing  the  jndgnient  of  Sheriff-Sabstitute  Galbraitb)  that  the  owners 
of  the  branch  line  were  liable  in  damages  to  the  pursuer,  in  respect  they  had 
failed  to  comply  writh  the  provisions  of  the  Act  5  &  6  Vict  cap,  55,  sec  9,  a* 
incorporated  in  the  Bailway  Clauaea  Consolidation  (Scothmd)  Act,  8  &  9  Vict, 
cap.  33,  sec.  69. 

This  was  an  action  at  the  instance  of  John  Matson,  cattle  dealer,  Milton  of 
CampRie,  pursuer,  against  William  Baiid  &  Co.,  iron  and  coal  masttrs, 
Glasgow,  and  the  North  British  Railway  Co.,  defenders.  The  facts  of  the 
case  are  fully  brought  out  in  the  following  interlocutor  by  Sheriff  ClaA,  in 
which  he  recalls  the  judgment  of  the  Sheriff-Substitute  which  was  is^ed  in 
favour  of  both  defenders,  and  has  decerned  against  Wm.  Baird  &  Co. 
for  ;CI10  of  damages  and  expenses,  but  assoilzies  the  North  British  Railway 
Co.  with  expenses. 

"  GUugmo,  lOth  February  1877.— Having  heard  parties'  procurators  upon  the 
pursuer's  ap})eal,  and  considered  the  whole  process,  recalls  the  interlocutor 
apjiealed  against :  Finds  that  on  the  occasion  libelled  a  horse  belonging  to  the 
pursuer,  while  grazing  in  a  field,  escaped  therefrom,  without  the  fault  of  iU 
owner,  and  strayed  into  the  turnpike  road,  and  thereafter  entered  upon  the 
branch  railway  belonging  to  the  defenders,  William  Baird  &  Co.,  in 
consequence  of  the  said  branch  line  having  been  unprovided  with  gates  at  the 
level  crossing,  and  that  the  said  horse  then  passed  along  the  said  branch  line, 
and,  entering  on  the  main  line  of  railway  belonging  to  the  defenders,  tbe 
North  British  Railwav  Co.,  was  killed  there  by  a  passing  train:  Find? 
that  the  said  North  British  Railway  Co.  were  under  no  obligation  to  fence 
their  said  line  at  its  junction  with  the  branch  railway  belonging  to  the  other 
defenders,  or  to  put  up  gates  on  said  branch  lines  at  the  levd  crossing  on  the 
turnpike  road,  and  that  no  fault  is  established  against  them :  Therefore 
assoilzies  them  from  the  conclusions  of  the  summons,  and  finds  the  pursuer 
liable  to  them  in  expenses  :  Finds,  as  regards  the  defenders  William  mird  & 
Co.,  that  they  were  bound  to  have  had  gates  placed  at  the  foresaid  level  cross- 
ing, and  to  have  had  the  same  kept  shut  so  as  to  prevent  the  pursuer's  horse 
entering  upon  their  said  branch  line,  and  thereafter  passing  on  to  the  line  of 
the  other  defenders  :  Finds  that  they  failed  to  perform  this  obligation,  and  that 
the  occurrence  libelled  was  the  consequence  :  Tjierefore,  and  under  reference  to 
the  subjoined  note,  decerns  the  said  defenders,  William  Baird  &  Co., 
tornake  payment  to  the  parsuer  of  the  sum  concluded  for  in  name  of  damages 
with  interest  as  from  the  date  hereof :  Finds  Uiem  liable  to  the  pursuer  in 
expenses  :  Allows  accounts  of  the  expenses  of  the  defenders,  the  North  British 
Railway  Co.,  and  of  the  pursuer,  to  be  given  in,  and  remits  the  same  when 
lodged  to  the  auditor  of  Court  to  tax  and  report,  and  remits  to  the  Sheriff- 
Substitute  to  decern  for  the  amounts  of  said  expenses  when  taxed,  and  decerns. 

F.  W.  Clabkl 
"Note, — The  facts  of  the  present  case  may  be  briefly  summarized  as 
follows :-— On  the  occasion  libelled  the  pursuer  had  a  valuable  Clydesdale  horse 
grazing  in  a  field,  and  that  field  was  suflSciently  fenced  and  secure.  In  con- 
sequence, however,  of  some  circumstance  for  which  the  pursuer  is  not  re- 
sponsible, perhaps  the  act  of  some  trespasser,  the  upper  bar  of  the  entrance 
gate  fell  by  removal  of  the  retaining  pm,  and  the  horse  came  out  and  strayed 
Along  the  public  road  till  it  came  to  the  level  crossing  made  by  the  defenders, 
Baird  &  Co.'s  branch  railway.  There  were  no  gates  and  no  person  in  charge, 
and  in  consequence  the  horse  entered  on  the  branch  line  and  proceeded  alone, 
till  at  the  junction  with  the  main  line  of  the  other  defenders,  the  North  British 
Railway  Co.,  it  entered  upon  the  latter,  and  was  killed  by  a  passing 
train.  It  is  in  these  circumstances  that  the  present  action  for  damages  is 
brought  against  the  two  sets  of  defenders,  Baird  &  Co.  and  the  North 
British  Railway  Co. 
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**  Now  as  against  the  former  set  of  defenders,  to  wit,  Baird  &  Co.,  I  am  of 
opinion  that  liability  is  established  for  the  follow  in  j(  reasons  : — *  They  were 
bound  under  the  statutes  to  have  hadgate^  put  up  at  the  level  crossing  foresaid 
over  the  turnpike  road  by  the  branch  line,  and  also  to  have  had  a  j)erson  in 
charge  to  keep  them  shut,  but  they  failed  to  do  so  entirely ;  there  l)ein«j;  at  the 
date  of  the  accident  no  gates  there  at  all.  The  Legislature  of  8  &  9  Vict.  cap. 
33,  sec.  69,  empowers  private  parties  at  their  own  convenience  to  make  bmnch 
lines  of  Riilway  to  communicate  with  main  lines,  and  that  without  obtaining 
any  special  Act  or  other  public  authority,  but  subject  inter  alia  to  the  condition 
that  the  provisions  of  the  Act  5  &  6  Vict.  cap.  55,  sec.  9,  shall  be  complied 
with.  Tnese  provisions  in  effect  require  that  where  such  lines  of  railway  cross 
public  linea  of  road  at  level  crossings,  sutiicient  gates  shall  be  put  up  and  main- 
tained, and  proper  persons  shall  be  appointed  to  open  and  shut  such  gates,  ho 
that  those  passing  along  the  road  shall  not  be  endangered.  Parties,  therefore, 
availing  themselves  of  the  provisions  conceded  by  the  8  &  9  Vict.  axp.  33,  sec. 
69,  are  lx>und  to  comply  with  this  condition,  it  w^as  strongly  contended  at 
debate,  and  it  has  been  held  by  the  Sheriff-Substitute  that  branch  lines  such  as 
that  in  question  do  not  fall  under  these  legislative  provisions.  I  am  unable  to 
assent  to  this  view.  Whether  regard  be  had  to  the  plain  intendment  of  the 
Legislature,  to  wit,  the  safety  of  the  public  or  their  property,  or  to  the  words  of 
sec.  69,  it  seems  to  me  that  the  present  is  just  a  case  to  which  the  provisions  in 
question  must  necessarily  apply.  Indeed,  if  they  do  not  apply  to  branch  lines, 
such  aa  that  of  the  defenders,  Baird  &  Co.,  it  is  difficult  to  see  to  what  they 
can  be  held  as  applying  at  all.  It  was  argued  that  the  interpi-etating  sec  21  of 
5  &  6  Vict.  cap.  55,  limits  its  application  to  railways  used  fur  the  conveyance  of 
passengers  in  carriages  impelled  by  steam  or  other  mechanical  power,  and  that 
as  the  branch  line  in  question  is  not  proved  to  bo  intended  or  used  lor  such  a 
purpose,  it  is  excluded  from  the  provisions  of  the  statute.  The  answer  to  this 
seems  very  plain.  The  subsequent  statute,  the  8  &  9  Vict.  cap.  33,  sec.  69, 
pnmdes  lor  the  formation  of  branch  lines  for  the  convenience  of  those  near  the 
main  line  of  railway  without  any  limitation  as  to  the  passenger  traffic  or  nitxle  of 
propulsion,  but  evidently  in  order  to  allow  goods  and  minerals  in  especial  to  be 
carried  to  and  from  the  main  line,  and  instead  of  renting  the  previ(ius  enact- 
ments originally  intended  for  a  different  purpose,  viz.  for  main  lines,  declares 
them  applicable  to  branch  lines,  and  requires  them  to  be  carried  out  by  persons 
making  and  using  such  branch  lines. 

"Aasuming,  then,  that  the  defenders',  Baird  &  Co.,  branch  line  falls 
under  the  statutory  condition,  the  next  question  is.  Has  that  conditirm  been 
complied  with,  and  was  it  in  operation  at  the  time  of  the  accident  ?  Now  not 
only  is  it  abundantly  proved  that  at  that  time  no  gates  were  in  existence  at  the 
level  crossing  in  question,  but  that  is  fully  admitted  by  the  answer  made  by 
the  said  defenders  to  article  eight  of  pursuer's  condescendence. 

^*\i  is  not  easy  to  see  why,  after  such  an  admission,  the  proof  should  have 
been  encumbered  with  evidence  in  this  matter  at  all  But  it  wsis  further 
contended  that  the  pursuer  was  baiTed  from  recovering  by  the  fact  that  he  had 
lieen  guilty  of  contributory  negligence  ;  that  is  to  say,  that  he  had  allowed  his 
horse  to  escape  from  the  field  by  its  not  having  been  sufficiently  fenced.  This 
n  a  matter  of  fact.  But  I  do  not  find  that  such  fact  is  made  out  in  the  proof. 
It  is  proved  as  conclusively  as  may  be  that  the  field  was  sufficiently  fenced. 
See  the  evidence  of  pursuer,  and  of  Chapman,  pp.  7,  8 ;  Duncan,  pn.  8-10 ; 
Graham,  p.  13  ;  Patrick,  p.  34.  It  is  conclusively  proved,  indeed,  that  tne  horse 
coald  not  have  got  out  through  the  fence  or  slap  from  the  appearance  they 
pnrsented  directly  afterwards.  See  Graham,  jun.,  p.  14 ;  Patrick,  p.  34, 
Moreover,  it  is  proved  that  the  horse,  a  heavy  Clydesdale,  was  not  given  to 
Itaping,  and  was  very  quiet.  Qraham,  jun.,  p.  15  ;  Graham,  sen.,  p.  63.  In 
point  uf  fact  it  is,  I  think,  nuide  out  beyond  all  dispute  from  the  footmarks  and 
otherwise,  that  the  horse  got  out  by  getting  over  the  two  under  bars  of  the 
gate,  the  upper  one  liaving  by  some  means  or  other,  for  which  the  pursuer  is 
aot  responsible,  fallen  down.  But  that  the  pursuer  was  not  to  blame  for  this^  is 
VOL.  XXI.  NO.  CCXLIV. — APRIL  1877.  Q 
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I  think  clearly  made  out,  for  when  the  horse  was  left  in  the  field  the  hars  were 
all  aecurely  fixed  by  pins,  none  of  which  were  found  afterwards  broken,  but  the 
upper  one,  viz.  that  oj  which  the  upper  bar  had  been  supported,  had  hy  some 
person  unknown,  pronibl y  by  trespasBers,  been  remored.  See  as  to  this  Patrick, 
pp.  34,  35, 43  ;  pursuer,  pp.  75,  82 ;  Graham,  jnn.,  pp.  16, 24.  I  do  not  there- 
fore conceive  that  the  plea  of  contributory  negligence  will  avail.  I  have  accord- 
ingly found  liability  etstablL^hed  against  the  defenden,  Bainl  &  Co.  See  the 
caite  of  Sneesby  v.  Lanauhirt  A  YorkMn  Railway  Co,,  Srd  February  1874, 
9  L.  R.  2  B.  263,  affirmed  in  the  High  Court  of  Appeal,  8th  November  1875, 
1  L.  R.  2  B.  42 ;  Lawrence  v.  Jenkine,  April  22,  1873,  8  L.  R.  2  B.  274. 
See  also  the  case  of  Fawcett  referred  to  by  the  Sheriff-Substitute,  and  renotted 
in  the  Law  Journal,  February  1851,  as  to  the  effect  of  fencing  in  the  ordinary 
way.  As  to  the  question  of  damages,  I  think  that  the  sum  claimed  is  fairly 
enough  made  out  as  the  value  of  the  animal. 

"  1  now  come  to  the  case  of  the  other  defenders,  the  North  British  Railway 
Co.^  and  here  I  must  own  I  fail  to  see  any  ground  of  liability  established  at  all 
against  them,  either  at  statutory  or  common  law.  There  is  no  enactment,  so 
far  as  I  can  see,  requiring  them  to  have  gates  at  the  junction  of  the  branch 
line  with  the  laOway.  They  were  under  no  obligation  to  fence  the  said  branch 
line,  or  to  have  gates  put  up.  They  did  not  make  a  branch  line,  but  were 
compellable  to  receive  it  on  to  the  main  line  by  force  of  the  statute.  Indeed, 
I  am  of  opinion  that  if  injury  accrued  to  them  from  the  stray  cattle  getting 
upon  their  line  through  the  neglect  of  the  owners  of  the  bmnch  line  to  have  it 
secured  in  terms  of  the  statute,  they  might  have  a  good  claim  for  damages 
against  such  defaulters. 
"  I  have  therefore  assoilzied  them  with  expenses.  F.  W.  C 

Acir-J.  Dunbar, ^Alt. — GaUbraith  db  Macpheteon,  and  Mitchells,  Cowan,  ^ 

Johnston. 
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Sheriff  Johnstone. 

ORB  AND  HARDIE  V,  LEE, — 28th  Febrvary  1877. 

Right  of  farmer  to  kill  rabbits  and  to  employ  others  to  do  so,  the  game  on  the  farm 
being  let  to  another  party— Interdict, — The  following  interlocutor  explains  the 
circumstances  of  this  case  :— 

Alloa,  28th  February  1877.— The  Sheriff-Substitute  having  heard  parties' 
procurators,  and  made  avizandum  with  the  closed  record,  proof,  production?, 
and  whole  process  :  Finds  in  fact  (I)  That  the  respondent  is  tenant  of  the  fanii 
of  Dolkrbank,  under  a  lease  of  nineteen  yeara  from  Whitsunday  1870 :  (2) 
That  by  the  lease  of  Siiid  farm  rabbits  are  not  reserved  to  the  landlord  :  (3) 
That,  in  the  spring  of  1872,  the  respondent  became  also  tenant  of  tiie  game  on 
Faid  farm  on  a  lease  for  three  years  :  (4)  That,  on  the  expiry  of  respondent's 
lease  thereof,  the  game  was  let  in  July  1875  to  the  petitioner  Hardie  :  (5)  That, 
shortlv  after  the  game  was  so  let,  the  respondent  invited  a  number  ot  persons 
to  kill  down  the  rabbits  on  his  farm,  permission  having  been  given  bv  him  for 
a  limited  time  to  sixteen  persons  in  all :  (6)  That  the  rabbits  were  killed  by 
ferreting  witii  nets,  and  also  by  shooting,  and  that  the  operation  was  continuecl 
for  sevenil  weeks :  (7)  That  no  game  is  proved  to  have  been  killed  by  the 
respondent  or  those  employed  by  him  :  (8)  That  the  operation  of  killing  down 
the  rabbits— looking  to  the  manner  in  which  it  was  carried  out — was  not 
calculated  to  do  any  appreciable  injury  to  the  interests  of  the  petitioners  by 
disturbing  or  frighting  away  the  game  :  Finds  in  law  (1)  That  the  respondent 
is  entitled  to  kill  rabbits  on  his  farm — he  not  being  excluded  from  doing  so  by 
the  lease  :  (2)  That,  in  the  excrcisie  of  this  right,  he  was  entitled  to  employ 
persons  to  kill  the  rabbits  for  him  in  the  manner  adopted  by  them  :  (3)  That, 
looking  to  the  facts  prove<i,  the  conduct  of  the  respondent  did  not  amount  to 
an  invasion,  or  threatened  invasion,  of  the  petitioners'  exclusive  right  of  killing' 
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the  game :  (4)  That  the  petitioners  have  not  proved  facts  and  circumstances 
Katficient  to  justify  their  application  for  interdict :  Therefore  recalls  the  interim- 
interdict  granted,  and  dismisses  the  petition  :  Finds  the  respondent  entitled  to 
modified  expenses :  Fixes  the  same  at  one-half  of  the  amount  of  the  taxed 
expenses,  allows  an  account  thereof  to  be  given  in,  and,  when  lodged,  remits 
the  same  to  the  auditor  of  Court  to  tax  and  report,  and  decerns. 

Tyndall  B.  Johnstone. 

** Notc-^The  petitioners  in  this  case,  who  are  the  landlord  and  game  tenant 
of  the  farm  of  Dollarbank,  crave  that  the  respondent,  who  is  agricultural 
tenant  of  said  farm,  be  interdicted  (1)  from  killing  the  game  on  the  farm,  and 
(2)  from  scaring  or  driving  it  awaj.  The  respondent  in  his  answers  denies 
that  he  ever,  either  himself,  or  by  persons  employed  by  him,  killed  any  game 
on  the  farm.  He  further  asserts  his  right  to  enter  on  the  farm  with  dogs  and 
gnus,  or  to  employ  others  to  do  so,  for  the  purpose  of  killing  vermin,  and 
pleads  that  he  is  not  to  be  restrained  in  this  right  because  he  may  uninten- 
tionally scare  or  disturb  some  of  the  game. 

"  A  very  voluminous  proof  was  led  before  the  Sheriff-Substitute's  predecessor, 
which  the  Sheriff-Substitute  has  anxiously  considered  before  arriving  at  the 
findings  above  set  forth.  It  appears  to  him  that  there  is  no  room  for  question 
as  to  the  lesal  rights  of  the  respondent  to  kill  the  rabbits  which  are  not 
reserved  in  tne  lease.  This  point  was  decided  by  the  case  of  Moncrieff  v. 
Amotf  I3th  February  1828,  6  Sh.  530,  and  it  has  since  been  regarded  as  settled 
iu  several  cases  belbi*e  the  Supreme  Court  Neither  can  it  be  doubted  that 
the  respondent  was  entitled  to  delegate  his  right  to  others.  The  right  in  a 
tenant  so  to  delegate  his  power  of  killing  rabbits  has  been  exercised  in  several 
cases  without  (question,  and  it  is  clear  that  if  it  were  otherwise,  the  mere 
personal  right  in  the  tenant  would  be  of  little  value  when  the  farm — as  in  this 
case — was  extensive.  As  to  the  particular  method  of  killing  the  rabbits,  it 
appears  to  the  SheriflF-Substitute  tnat  this  must  be  left  to  the  discretion  of  the 
tenant,  who  is  not  to  be  restrained  in  the  exercise  of  his  legal  right,  unless  it  is 
plain  that  his  conduct  is  in  emulationem,  and  injurious  to  others.  Such  being, 
m  the  opinion  of  the  SherifiF-Substitute,  the  legal  rights  of  the  respondent,  the 
question  remains — Has  he  gone,  or  threatened  to  go,  beyond  them  1  With 
re^^ard  to  what  may  be  called  Uie  first  branch  of  the  interdict  craved,  viz.,  against 
the  respondent  killing  the  game,  the  Sheriff-Substitute  is  of  opinion  that  the 
petitioners  have  not  succeeded  in  proving  that  any  game  wjis  actually  killed 
V  the  respondent  or  those  employed  by  him.  The  witness  M'Innes  no  doubt 
speaks  to  having  seen  hares  and  rabbits  in  the  possession  of  the  witness 
^eilson,  one  of  the  men  employed  to  kill  the  rabbits,  but  the  Sheriff-Substitute 
is  unable  to  accept  his  vague  and  unsupported  statement  on  this  point  as  proof 
that  game  was  actually  killed,  moi'e  especially  as  there  appears  to  have  been  a 
misunderstanding  on  the  part  of  the  agent  for  the  responaent  as  to  what  the 
witness  M'Innes  really  said,  in  consequence  of  which  he  did  not  subject 
him  to  a  cross-examination  on  this  point.  Neilson  himself,  however,  distinctly 
says  he  neither  killed  nor  disturbea  any  game,  and  his  word  must  be  taken  to 
he  as  good  as  that  of  M'Innes.  But  although  the  respondent  mav  not  actually 
have  exceeded  his  rights  by  killing  pme,  he  may  have  threatened  to  do  so,  and 
thus  justified  an  application  for  interdict.  There  is  a  good  deal  of  evidence 
which  is  important  in  this  connection.  The  respondent  was  evidently  annoyed 
that  the  game  should  have  been  let  to  another  tenant,  and  the  letter^  No.  10/5 
t>f  process,  written  by  him  to  the  witness  Walker,  is  relied  on  by  the  petitioners 
u  showing  an  intention  on  his  part  to  interfere  with  their  rights  in  the  game. 
The  evidence  of  Strachan  and  Graham,  witnesses  for  the  petitioner,  and  that  of 
David  Mackenzie  for  the  respondent,  is  important,  as  is  also  the  evidence  of  the 
petitioner  Hardie  himself.  It  is  to  be  remarked;  however,  that  neither  in  the 
letter  referred  to,  nor  in  the  verbal  statements  made  by  respondent,  as  spoken 
Jo  by  these  witnesses,  is  there  any  thr^t  which  clearly  applies  to  the  game. 
On  a  fair  view  of  the  whole  circumstances,  it  appears  to  the  Sheriff-Substitute 
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that  the  tliretfts  a1>out  making  the  shootings  worthless  were  plainly  referahle 
to  an  intended  rigid  exercise  by  the  respondent  of  his  right  to  kill  the  rabbits. 
The  q^nantity  of  game  on  the  farm  was  small — that  is  clear  from  the  fact  that 
in  open  market  tlie  landlord  could  only  command  a  rent  of  £28  for  a  shooting 
of  nearly  3000  acres.  The  rabbits,  on  the  other  hand,  were  numerous,  and  the 
resjj«ndent  could  effectually  damage  the  sport  of  the  game  tenant  by  killing 
them  down.  Even  the  witnesses  who  heard  the  threats  do  not  seem  to  have 
uiiden«tooil  that  they  applied  to  the  game.  Strachan  says  in  cross-examination 
— *  1  understood  that  the  game  would  not  be  worth  58.  if  he  (respondent)  hiwl 
the  right  to  kill  r.ibbits,  and  killed  them.*  Graham  says  respondent  said 
nothing  about  the  game  at  all.  Hartlie,  the  petitioner,  it  is  true,  states*  that 
lie  understood  from  the  respondent's  threat  about  putting  men  on  the  hill,  that 
they  were  to  be  put  on  for  the  purpose  of  killing  hares  and  rabbits.  This, 
however,  appears  to  have  been  rather  a  gratuitous  assunrption  on  the  part  of 
Hanlie  ;  and  his  own  evidence,  and  that  of  the  witness  David  Mackenzie,  in 
the  opinion  of  the  Sheriff-Substitute,  shows  that  he  quite  understood  the 
threat  to  apply  to  rabbits.  On  their  interview  at  DoUarbank  he  offered  the 
Tes]H)n'lent  £10,  which  he  says  he  knew  was  the  sum  respondent  received  the 
previous  year  from  a  Mr.  Baird  for  the  rabbits,  and  it  was  on  refusing  that 
offer  apparently  that  respondent  expressed  his  intention  of  killing  off  the 
rabbits.  Then,  even  if  the  language  of  the  respondent  had  been  ambiguous,  it 
was  fully  explained  by  his  subsequent  conduct.  The  men  employed  had  strict 
injunctions  that  they  were  not  to  interfere  with  the  game,  and  that  their  busi- 
ness was  to  kill  the  rabbits  only.  This  ought  to  have  been  clear  to  the  peti- 
tioners, from  the  fact  that  they  confined  their  attentions  exclusively  to  the 
rabbit  burrows  along  the  front  of  the  hills,  and  particularly  to  those  on  Elliston 
Hill,  where  the  rabbits  were  most  numerous,  and  they  do  not  appear  to  have 
been  seen  on  other  parts  of  the  farm,  though  no  doubt  they  were  closely 
watched  by  keepers.  It  appears,  therefore,  to  the  Sheriff-Substitute  that  no 
game  having  been  proved  to  have  been  killed,  and  no  threat  uttered  which 
could  fairly  be  construed  into  a  threat  to  kill  game,  the  petitioners  were  not 
entitled  to  interdict  against  the  respondent's  killing  game.  In  the  case  of 
Weir  V.  Glenny,  7th  April  1834,  7  W.  &  S.  268,  Lord  Chancellor  Brougham 
says :  '  In  order  to  ground  an  application  for  an  interdict  in  Scotland,  as  for 
an  injunction  in  England,  the  party  applying  for  that  extraordinary  and  sum- 
mary interposition  must  satisfy  the  Court  tnat  he  not  only  has  a  prima  facU 
right  on  which  he  proceeds,  but  that  a  wrong  has  been  done,  or  threatened  to 
be  done,  by  the  party  against  whom  he  applies.'  See  also  to  the  same  effect 
in  King  v.  HamtUon,  I7th  January  1844,  6  D.  399. 

'*The  petitioners  seek  in  the  second  branch  of  the  interdict  to  have  the  respon- 
dent prohibited  *  by  himself,  or  by  others  employed  by  him,  from  scaring  or 
alarming  the  same  on  the  said  farm,  or  driving  the  same  away  therefrom  by  enter- 
ing on  the  ground  with  dogs  or  guns,  and  hunting  or  shooting  thereon.*  The 
petitioners  led  proof  with  the  view  of  showing  that  the  tendency  of  the  opera- 
tions of  the  respondent  would  be  to  drive  away  the  game  from  the  farm.  The 
Sheriff-Substitute  thinks  they  have  not  succeeded  in  proving  this,  but  even  if 
they  had  done  so,  he  is  of  opinion  that  such  proof  would  have  been  entirely 
irrelevant  in  this  application.  The  Lord  President,  in  the  case  of  Inylis  v.  Afoir, 
7th  Dec.  1871,  describes  the  killing  of  rabbits  by  a  tenant  as  *  an  ordinary 
agricultural  operation,'  and  it  can  hardly  be  seriously  maintained  that  so  long 
as  a  tenant  is  acting  in  bona  fide  he  is  to  be  interfered  with  in  such  an  opera- 
tion, because  it  may  have  the  result  of  starting  a  hare  from  its  form,  or  sending 
a  covey  of  birds  across  a  march.  It  is  evident,  moreover,  that  many  other 
agricultural  operations,  besides  that  of  killing  rabbits,  would  have  an  effect  as 
great,  or  even  greater,  in  this  direction.  Had  there  been  reasonable  ground  for 
supposing  the  respondent  acted  in  the  manner  he  did /or  the  purpose  of  scaring  and 
driving  off  the  game,  the  case  would  be  different.  The  Sheriff-Substitute  fails 
to  see — in  the  conduct  of  the  respondent — that  there  were  grounds  of  such  a 
belief.     In  the  case  of  Weniyss  v.  Gulland,  2nd  December  1847,  10  D.  204, 
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which  is  the  only  case,  so  for  a^  known  to  the  Sheriff-Substitute,  where  an 
interdict  of  the  kind  has  been  asked,  the  circumstances  were  entirely  diflfercnt. 
There,  the  acts  complained  of  by  the  landlord  were  committed  by  the  tenant 
with  the  open  and  avowed  intention  of  driving  awav  the  game,  and  were  in 
their  character  necessarily  calculated  to  injure  the  landlord's  rights.  Here  the 
respondent  repudiates  any  intention  of  scaring  the  game.  He  denies  that  in 
jK)int  of  fact  it  has  been  disturbed,  and  the  proof  on  this  part  of  the  case  goes 
tntirely  to  support  that  view  in  the  opinion  of  the  Sheriff-Substitute.  No 
doubt  the  interests  of  the  petitioners  in  the  game  are  entitled  to  be  respected 
and  protected,  but  here,  in  the  view  of  the  Sheriff-Substitute,  they  ask  some- 
thing more  than  they  are  entitled  to.  The  respondent  has  a  legal  right  to  enter 
on  his  farm  with  dogs  and  guns  for  the  purpose  of  killing  vermin,  and  it  would 
be  intolerable  that  he  should  be  lialile  to  be  called  upon  to  answer  for  breach  of 
interdict  whenever  it  suited  the  petitioners  to  showtnat  his  operations  had  had 
the  effect  of  disturbing  game.  In  the  opinion  of  the  Sheriff-Substitute,  there- 
fore, this  part  of  the  interdict  must  also  be  recalled.  It  was  strongly  contended 
for  the  petitioners  at  the  hearing  that,  whatever  the  abstract  rights  of  the 
parties  might  be,  the  respondent  was  acting  nimiously  and  in  emulationem 
vicini,  and  ought  to  be  restrained.  It  appears  to  the  Sheriff-Substitute  that  in 
this  case  interference  with  the  operations  of  the  respondent  on  such  a  ground 
would  not  he  warranted.  (See  Erskine  B.  II.,  Tit.  1,  sec.  2 ;  also  Bell's 
Principles,  sees.  964  and  966.)  It  is  evident  that  the  acts  complained  of  are  not 
only  lawful  in  themselves,  but  clearly  for  the  benefit  of  the  respondent,  and  the 
petitioners  have  not  proved  that  they  are  injurious  to  their  rights  in  the  game. 
The  rights  of  the  lantUord  are  not  injured.  By  the  lease  he  does  not  reserve 
labbits,  and  the  respondent  therefore  is  entitled  tp  reduce  them,  if  he  thinks  it 
is  for  his  advantage.  (See  Lord  Fullarton's  opinion  in  the  case  of  Wemyss 
before  referred  to.)  The  other  petitioner,  the  game  tenant,  before  taking  the 
case  of  the  game,  wtis  fully  aware  that  respondent  claimed  the  right  of  kuling 
the  rabbits.  Neither  of  the  petitioners  therefore  are  entitled  to  complain  of 
injury  because  the  respondent  chooses  to  exercise  a  right  which  he  had  not 
previously  exercised  so  fully  in  different  circumstances,  for  it  must  be  held  to 
have  been  in  the  contemplation  of  the  parties  that  respondent  might  act  as  he 
did«  The  respondent,  although  apparently  determined  to  reduce  the  rabbits, 
ap])ear9  to  have  been  by  no  means  regardless  of  the  interests  of  the  petitioners. 
This  is  shown  by  the  inquiries  he  made  as  to  the  characters  of  the  men  before 
employing  them,  by  the  strict  injunctions  given  to  them  all  not  to  interfere 
with  the  game,  or  disturb  it  by  taking  dogs  with  them,  and  by  the  summary 
manner  in  which  one  of  them  was  dismissed  when  discovered  to  be  a  convictecL 
poacher.  The  number  of  men  employed  seems  at  first  sight  to  have  been  some- 
what larger  than  was  requisite,  out  it  would  be  difficult  to  hold  that  the 
number  was  excessive  in  the  circumstances.  The  operation  of  killing  th« 
rabbits  was  to  be  limited  in  its  duration, — the  men — or  at  least  many  of  them 
— <»uld  not  be  constant  in  their  attendance,  having  their  regular  occupations 
to  attend  to,  and  the  burrows  were  of  great  extent,  stretching  idong  the  wont  of 
the  hills  for  a  distance  of  about  three  miles,  so  that  the  efforts  of  two  or  three 
men  would  not  have  made  the  impression  desired.  It  should  also  be  observed 
that  the  whole  number  of  sixteen  men  were  not  engaged  at  the  same  time. 
According  to  the  evidence  of  the  shepherd.  Lees,  only  five  or  six  were  ask^  at 
first,  and  several  of  the  others  only  got  pcnni^ion  on  applying  some  time 
afterwards,  so  that  the  whole  number  would  not  have  the  liberty  of  killing  the 
labhitB  for  so  long  a  period  as  a  month.  With  regard  to  the  use  of  guns,  there 
is  a  good  deal  of  evidence  to  show  that  shooting  is  a  common  and  approved 
methoii  of  killing  rabbits  by  tenant  farmers  on  the  Ochils,  and  that  it  has  been 
practised  on  the  respondent's  farm  by  the  previous  tenant,  Mr.  Cairns.  (See 
the  evidence  of  George  Donaldson.)  Several  of  the  men  employed  also  gave 
evidence  to  the  effect  that  they  found  they  could  not  make  much  progress 
without  guns.  The  itespondent  says  he  prolubited  the  trapping  or  snaring  of 
the  rabbits  on  account  of  the  risk  both  to  sheep  and  to  the  game,  and  several 
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witnesses  testify  that  sheep  and  lambs  are  apt  to  be  caught  where  that  methcxl 
is  adopted.  Shooting  of  the  rabbits,  however,  does  not  appear  to  have  been 
practised  to  any  great  extent — only  five  of  the  men  employed  possessed  guns, 
one  of  whom  was  Dyson,  who  was  turned  off  on  his  second  visit  on  the 
discovery  that  he  had  been  convicted  of  poaching.  The  rabbits  therefore  were 
chiefly  taken  by  ferreting  with  nets. 

"  It  is  evident  that  the  respondent  had  suffered  considerably  from  the  depre- 
dations of  rabbits  notwithstanding  the  precautions  taken  by  him  wliile  tenant 
of  the  game  from  1872  to  1875.  According  to  the  evidence  of  several  witnesses, 
among  others  Alexander  Tliomson,  William  M*N.  Whyte,  jmd  the  shepherd, 
£wan  Campbell,  the  rabbits  were  so  numerous  on  the  furm  in  July  1875  as  to 
seriously  injure  the  grazings.  On  learning  that  a  game  tenant  was  to  be 
introduced,  over  whom  he  would  have  no  control,  it  was  not  unnatural  that 
the  respondent  should  have  felt  some  irritation,  and  have  resolved  at  once  to 
take  steps  for  his  own  protection,  knowing,  as  he  must  have  known,  that  he 
could  have  no  claim  for  compensation  against  his  landlord.  No  doubt  his 
threats  were  unbecoming  in  any  view,  but  it  appeal's  to  the  Sheriff-Substitute 
that  emulatio  vicini  is  not  to  be  presumed  because  he  took  the  vigorous 
measures  he  did,  and  that  there  is  no  sufficient  ground  for  concluding  that  his 
conduct  was  actuated  by  any  motive  other  than  a  desire  to  protect  his  interests 
as  tenant  of  the  farm.  While  it  appears  to  the  Sheriff-Substitute  that  the 
petitioners  have  failed  to  prove  their  averments  set  forth  in  the  petition,  and 
that  the  interim-interdict  must  be  I'ecalled,  he  does  not  think  the  respondent 
has  been  entirely  free  from  blame.  His  conduct,  to  say  the  least,  has  been  in 
some  respects  inconsiderate,  and  calculated  to  irritate  the  petitioners,  and  the 
Sheriff-Substitute  has  therefore  only  allowed  him  modified  expenses. 

"T.  B.  J." 

AcL—WaUace. AU,  MacWatt 
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Action. — Damage  by  escape  of  dangeroxu  property  without  defatdt  of  owner, — 
A  person  who,  for  his  own  purposes,  brings  on  his  land,  and  collects  and  keeps 
there,  anything  likely,  if  it  escapes,  to  do  mischief,  is  prima  facie  liable,  if  it 
does  escape,  for  all  damage  which  is  the  natural  consequence  of  its  escape,  but 
he  can  excuse  himself  by  showing  that  the  escape  was  the  conseouence  of  vie 
major  or  the  act  of  God,  without  any  default  on  his  own  part.  A  heavy  fall  of 
rain  flooded  defendant's  reservoir,  and  caused  the  embcuikments  to  give  way, 
and  the  water  rushed  out  and  did  damage  to  plaintiff's  property ;  the  jury  found 
that  there  was  no  neglip^ence  in  the  construction  or  maintenance  of  the  reser- 
voirs, and  that  the  flood  was  so  great  that  it  could  not  reasonably  have  been 
anticipated,  although  if  it  had  been  anticipated,  the  damage  might  have  been 

Prevented  :—Held,  affirming  the  judgment  of  the  Court  of  Exchequer  (44  L. 
.  Rep.  Exch.  134),  that  the  above  findings  were,  in  substance,  a  finding  that 
the  damage  was  caused  by  the  act  of  Qod,  without  the  default  of  defendant, 
and  that  defendant  was,  therefore,  not  liable. — NicholU  v.  Mardand  (App.), 
Exch.  46  L.  J.  Rep.  174. 

Contract. — By  way  of  wager— Illegality. — A  contract,  by  which  plaintiff 
was  to  lay  out  £2  in  betting  on  a  horse  for  a  particular  steeplechase,  at  the 
odds  of  twenty-five  to  one,  so  that  if  defendant  backed  the  horse  and  the  horse 
w^on,  plaintiff  was  to  have  £50  from  defendant  out  of  defendant's  winnings, 
but  if^the  horse  lost,  plaintiff  was  to  pay  defendant  £2,  is  a  contract  by  way  of 
wagering  within  8  &  9  Vict.c.  109,  sec  18.    Therefore  where,  after  making  such 
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a  contract,  defendant  backed  the  horse  and  won,  plaintiff  conld  not  maintain 
an  action  on  it  for  any  of  the  winnings. — Higgimon  v.  Simpson,  46  L.  J.  Bep.  102. 

Contract. — Condition — Sale  oftpecific  goods— Impossibility  as  excuse  Jar  non- 
petformance  —Failure  of  crop. — ^When,  from  the  nature  of  a  contract,  the  parties 
must  from  the  beginning  have  known  that  it  could  not  be  fulfilled  unless  when 
the  time  for  the  fultilment  arrived  some  particular  specified  subject-matter 
continued  to  exist,  no  warranty  that  the  suoject-iuatter  should  so  continue  to 
exist  is  to  be  implied  from  the  fact  that  the  subject-matter  was  not  in  existence 
at  the  time  of  the  making  of  the  contract.  The  contract  in  such  a  case  is  there- 
fore subject  to  the  implied  condition  that  the  parties  shall  be  excused  if,  before 
breach,  performance  becomes  impossible  by  the  perishing  of  the  subject-matter 
without  default  of  the  contractor.  In  March  1872,  the  defendant  agreed  to  sell 
to  the  plaintiff  200  tons  of  potatoes,  grown  on  land  belonging  to  the  defendant 
at  W.,  to  be  delivered  in  the  following  September  and  October.  The  defendant 
sowed  a  sufficient  quantity  of  potatoes  on  lands  belonging  to  him  at  W.  to 
meet  the  contract  in  the  ordinary  course  of  husbandry.  Before  the  time  for 
the  performance  of  the  contract  a  large  portion  of  the  crop  was  destroyed  by 
disease  without  any  default  on  the  part  of  the  defendant,  and  the  remainder 
was  insufficient  to  meet  the  contract.  In  an  action  for  non-delivery  : — Held 
(affirming  the  judgment  of  the  Court  of  Queen's  Bench)  that  the  contract  was 
for  the  sale  of  a  specific  crop,  without  any  warranty  that  the  crop  should  con- 
tinue to  exist  at  the  time  of  performance,  and  that  the  principle  of  Taylor  v. 
CaldwU  (32  L.  J.  Bep.  164)  applied.— ifowett  v.  CouHland,  46  L.  J.  Bep. 
App.  Q.  B.  147. 

ExBcuTORS. — Costs  of  pTOving  will — ^Executors  took  legacies  under  the  will 
of  their  testator,  which  aiBo  gave  them  the  residue.  The  will  was  disputed  by 
the  next  of  kin,  but  was  established,  except  the  residuary  clause.  In  an  ad- 
ministration suit  the  executors  were  allowed  all  costs  of  proving  the  will,  in- 
cluding certain  costs  ordered  by  the  House  of  Lords  to  l)e  paid  to  the  next  of 
kin.— ifWton  v.  Andrew,  46  L.  J.  Bep.  Ch.  131. 

Municipal  Election. — Delivery  of  nomination  paper — Decision  of  mayor, — 
A  petition  was  presented,  under  35  &  36  Vict.  c.  60,  by  an  unsuccessful  can- 
didate at  an  election  of  councillors  for  a  borough,  questioning  the  election  of  a 
councillor,  but  not  claiming  the  seat  It  appeared  that  the  nomination  paper 
of  the  petitioner  was  delivered  to  the  town  clerk  by  an  agent  of  the  petitioner, 
and  was  not  otherwise  delivered  by  the  candidate  himself  or  his  proposer  or 
seconder,  as  required  by  38  &  39  Vict.  c.  4.  sec.  1,  sub-sec.  3  ;  that  the  nomina- 
tion paper  was  objected  to  on  this  ground ;  that  the  mayor  disallowed  this 
ground  of  objection,  but  allowed  others  ;  and  that  the  petitioner  was  the  only 
candidate  competinj^  with  the  successful  candidates  : — Held,  first,  that  the  de- 
livery of  the  nomination  paper  by  an  agent  invalidated  the  nomination. 
Secondly,  that  notwithstanding  the  disallowance  of  this  ground  of  objection 
by  the  mayor,  the  defect  was  cognizable  by  the  Court,  and  that  the  respondent 
must  be  declared  to  have  been  duly  elected, — Monks  v.  Jackson.  46  L.  J.  Bep. 
C.  P.  162. 

Negligence.— Te/i^ap^  Company-^Delivery  of  wrong  message. — Plaintiffs, 
mtichants  at  Valparaiso,  i-eceived  through  the  agents  of  defendants  a  telegra- 
phic message,  purporting  to  be  an  order  from  plain  tiffs  Liverpool  firm  for  a 
large  f^hipinent  of  uarley.  No  such  message  was  in  fact  sent  by  the  Liverpool 
linn,  nor  was  the  message  sent  intended  for  plaintiffs.  The  misdelivery  of  the 
message  was  caused  by  the  negligence  of  defendants  or  their  agents,  and  caused 
Berious  loss  to  plaintiffs  in  consequence  of  the  fall  in  the  market  lor  barley. 
In  an  action  by  plaintiffs  to  recover  the  amount  of  their  loss  from  defendants, 
it  vas  held  on  the  authority  of  Playford  v.  The  United  Kingdfm,  Electric  Co., 
tliat  plaintiffs  could  not  maintain  the  action  ;  and  that  the  Telegraph  Company 
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were  not  agents  to  make  contracts,  but  merely  forwarders  of  messages,  and  no 
guarantee  of  accuracy  could  be  implied  from  the  nature  of  their  business  so  as 
entitle  any  one  who  might  be  injured  by  the  delivery  of  a  wrong  me^sa^e  to  a 
right  of  action.— i>wam  v.  Eeutefs  Telegraph  Co.  {Lim.)^  46  L,  J.  Rep.  C,  P.  197. 

Bape. — Carnal  connection  had  by  means  of  a  false  pretence. — A  man,  who  by 
fraudulently  and  falsely  pretending  to  give  medical  advice  to  a  female  patient, 
and  in  pursuance  of  such  advjce  to  peribrm  a  surcical  operation  upon  her,  pro- 
cures her  submission  to  his  medical  treatment  of  her,  under  colour  of  which  he 
has  carnal  connection  with  her,  she  believing  all  the  while  that  she  was  under- 
going medical  treatment,  is  guilty  of  a  rape. — Reg.  v.  Flattery,  46  L.  J.  Rep. 
C.  C.  R.  M.  C.  130. 

Will. — Shifting  clause — "become  eldest  son,** — Testator  devised  real  estate  to 
R,  the  second  son  of  Sir  T.  S.,  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder  to  J.,  the  third  son  of  Sir  T.  S.,  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail,  with  remainder  to  C,  the  fourth  and 
then  youneest  son  of  Sir  T.  S.,  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder  to  the  testator's  right  heirs  ;  and  he  declared  that 
in  case  R.,  J.,  or  C.  should  become  the  eldest  son  of  Sir  T.  S.,  then  and  in  snch 
case,  and  so  often  as  the  same  should  happen,  the  estate  thereinbefore  devised 
to  him  becoming  the  eldest  son  of  Sir  T.  S.,  and  the  remainder  to  the  first  and 
other  sons  of  his  body  should  cease,  determine  and  become  void  as  if  he  were 
actuallv  dead  without  issue  male  of  his  body,  and  then  and  thenceforth  the 
devised  estates  should  immediately  go  and  remain  to  the  use  of  such  person  or 
persons  as  by  virtue  of  the  devises  thereinbefore  contained,  would  then  be  en- 
titled as  the  person  or  persons  next  in  remainder  to  the  same  estates,  in  case 
such  person  so  becoming  the  eldest  son  of  Sir  T.  S.  was  then  dead  without 
issue  male.  The  eldest  son  of  Sir  T.  S.  survived  his  father,  and  died  a  bachelor, 
leaving  R.  his  next  brother : — Held,  reversing  the  decision  of  The  Master  op 
THE  ItoLLB  (dissentienie  Bramwell,  J.A.),  that  R.  did  not  become  the  eldest 
son  of  Sir  T.  S.  within  the  meaning  of  the  shifting  clause. — Hervey-Bathurst  v. 
Stanley;  Craven  v.  Stanley,  46  L.  J.  Rep.  App.  Ch.  162. 
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ME.  FEASEE'S  NEW  MAEEIAGE  THEOET. 

Few  merely  theoretical  questions  of  Scottish  law  can  have  stronger 
claims  on  our  attention  than  that  propounded  by  Mr.  Patrick 
Fraser  in  his  new  book.  He  has  long  been  known  and  honoured 
as  GOT  author  and  authority  on  the  personal  and  domestic  relations, 
la  dealing  with  these,  even  in  his  earlier  editions,  he  exemplified 
and  proclaimed  the  value  of  learning  and  research  on  the  one  hand, 
and  of  original  inquiry  and  thought  on  the  other.  And  now,  in 
issuing  a  second  ecUtion  of  the  "  Husband  and  Wife,"  he  explains 
that  he  has  expanded  it  almost  into  a  new  treatise,  and  that  the 
size  of  the  volume  just  issued — a  massive  block  of  law  of  nearly 
900  pages — ^is  partly  due  to  the  space  given  to  unsettled  theoretical 
questions.  Accordingly,  when  we  open  it,  we  find  that  one  theo- 
retical question  has  literally  hundreds  of  pages  devoted  to  it.  But 
then  it  is  the  fundamental  question  of  the  Scottish  theory  of  mar- 
riage. Mr.  Fraser  holds  that  at  least  one  principle  of  our  law  of 
marriage,  as  laid  down  by  most  of  the  institutional  writers,  and  ad- 
mittedly recognized  and  administered  by  our  modem  judges,  is  a 
mistake.  That  principle  of  Scottish  law  is,  that  marriage  is  not 
an  ecclesiastical  ordinance  for  members  of  the  Church,  but  an 
original  and  divine  ordinemce  for  all  men,  and  that  therefore  while 
men  no  doubt  ought  to  be  members  of  the  Church,  and  so  to  marry 
in  facie  ecclesicp,  yet  marriage  outside  of  it  is  perfectly  valid.  Our 
authoT^s  view,  on  the  other  hemd,  expanded  and  illustrated  at  enor- 
mous length  in  this  volume,  is  that  the  law  of  Scotland,  after  the 
Befonnation  as  well  as  before  it,  demanded  sacerdotal  or  clerical 
benediction  as  necessary  to  the  validity  of  marriage,  and  that  it 
was  only  in  this  century,  by  the  mistaken  but  now  irrevocable  de- 
cisions in  the  cases  of  Dalrymple  and  iTAdam^  that  that  rule  as 
to  validity  was  lost  to  us.  The  position  is  a  very  strange  one. 
But  it  is  founded  on  another  at  least  equally  so.  An  author  who 
finds  himself  in  opposition  to  the  recognized  modem  authorities^ 
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not  on  the  details,  but  on  the  principle  and  tap-ioot  of  his  subject, 
must  necessarily  raise  the  question  of  sources.  It  is  therefore  in 
the  full  exercise  of  his  legitimate  right  as  an  inquirer  into  our  law 
of  marriage  that  ilr.  Fraser  puts  the  question  (p.  41),  "  What  the 
present  consistorial  law  of  Scotland  consists  of?"  And  he  gives 
the  following  sweeping  but  deliberate  answer  (the  italics  are  ours)  : 
"  The  present  consistorial  law  of  Scotland  appears  to  be  composed 
of  the  statutes  of  Scotch  Provincial  Councils,  as  interpreted  by  the 
decisions  of  our  Courts;  and  failing  authority  there,  a  reference 
may  be  made  to  the  Soman  canon  law.  Although  the  Beformers 
overturned  all  the  Bomish  Consistorial  Courts,  yet  they  enacted  no 
new  consistorial  code,  contenting  themselves  merely  with  declaring 
null  all  laws  contrary  to  their  religion.  The  Act  1567,  cap.  31, 
annulled  '  all  and  whatsoever  Taws,  Acts,  and  constitutions,  canon, 
civil,  and  municipal,  with  all  other  constitutions  and  practices  penal 
introduced  contrary  to  the  foresaid  religion  and  professions  of  the 
same.'  This  qualified  abrogation  of  the  existing  law  left  nearly  ail 
appertaining  to  the  subject  of  the  present  treatise  unrepealed.  It  cer- 
tainly removed  many  of  the  Somish  impediments  to  marriage,  and 
introduced  a  change  as  to  the  law  of  divorce;  but  in  all  other 
respects  the  old  consistorial  law  of  Scotland  was  left  untouched. 
Several  of  the  principles  of  the  old  law  have  since  been  altered  or 
modified.  It  is  the  natural  progress  of  law  to  accommodate  itself 
to  the  ever-varying  circumstances  of  society.  It  is  a  necessary 
consequence  of  the  improvement  of  the  country  and  of  the  altera- 
tion in  men's  views  that  there  should  be  such  changes.  But 
wherever  that  old  national  canon  law  has  not  been  altered,  it  is  the 
present  law  of  Scotland." 

If  positions  such  as  these,  stated  so  broadly  and  by  such  high 
authority,  are  not  to  be  universally  accepted,  it  appears  to  be  a 
duty  to  tender  a  dissent  in  these  pages,  and  that  without  delay.  It 
seems  to  us,  with  great  deference,  that  there  is  no  foundation  for 
either  of  the  positions,  (1)  that  our  present  consistorial  law  consists 
.of  the  statutes  of  pre-Beformation  councils,  and  (2)  that  marriage  in 
Scotland  continued  down  to  1811,  in  terms  of  those  statutes,  to  be 
essentially  ecclesiastical,  and  required  for  its  validity  the  clerical 
benediction. 

I.  On  the  first  point,  the  enduring  authority  of  the  Boman 
Catholic  Provincial  Council  statutes,  Mr.  Eraser's  admissions  as  to 
our  institutional  writers  and  judges  make  it  almost  unnecessary 
formally  to  argue  the  point.  Take  this  sentence  to  start  with : 
'*  Beferring  to  these  canons — the  basis  of  our  consistorial  law,  and 
which  yet  are  the  law  of  Scotland,  so  far  as  not  expressly  repealed 
or  overruled — ^Lord  Hailes  said :  '  I  am  persuaded  that  none  of  the 
writers  on  our  law  evei'  perused  them,'"  None  of  the  writers  on 
our  law  ever  even  perused  the  supposed  sources  of  our  law  of  mar- 
riage I  On  the  same  page  Mr.  Fraser  points  this  accusation  of 
ignorance  or  neglect  against  them  all  by  name — Balfour,  Dirleton, 
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Craig,  Stair,  Bankton,  and  Erskine.  Yet  it  is  these  very  men  who 
have  bnilt  up  our  law  of  marriage  for  us,  and  made  it  what  it  is 
now.  They  had  the  subject  constantly  and  earnestly  before  them 
— Balfour  and  Dirleton  were  commissary  judges,  Balfour  being 
"  one  of  the  four  first  appointed  by  Queen  Mary,"  in  1563.  "  In 
their  Courts  counsel  practised,  and  for  half  a  century  after  the 
Eeformation  the  cases  appear  to  have  been  conducted  regularly  by 
counsel"  "For  three  centuries,"  says  Mr.  Ferguson,  "  there  could  not 
be  a  moment  when  individual  cases  of  each  class,  and  often  many 
of  these,  were  not  under  discussion  in  their  tribunals."  And  all 
this  time  there  was  a  constant  appeal  to  the  Court  of  Session  on 
the  more  difficult  cases,  while  "  the  institutional  wntors  on  Scottish 
law  were  all  advocates  or  judges  .in  the  Court  of  Session."  And 
our  only  means  of  getting  at  the  principles  of  the  earlier  post- 
Beformation  decisions  is,  Mr.  Fraser  admits,  from  these  institutional 
writers.  "  The  decisions  of  the  commissaries  have  been  consigned 
to  oblivion,  and  even  the  decisions  of  the  Court  of  Eeview  have, 
with  few  exceptions,  shared  the  same  fata"  Indeed,  "  there  is  not 
a  single  instance  reported  of  any  review  by  the  Court  of  Session 
of  a  judgment  of  the  commissaries  on  a  question  of  marriage 
anterior  to  the  time  when  Lord  Stair  wrote  his  'Institutions.' "  It  is 
to  Lord  Stair,  then,  and  his  institutional  compeers,  that  we  must 
look  chiefly  for  the  principles  of  our  earlier  reformed  marriage 
law.  And  if  most  of  them  throw  aside  the  canon  law,  and  quite 
ignore  the  pre-£eformation  canons,  it  is  out  of  the  question  to  go 
past  them,  and  insist  that  these  men  have  mistaken  the  source  of 
the  law  which  we  have  received  only  at  their  hands.  But  when  we 
come  down  later  the  case  is  clearer  still.  The  misfortune  which 
Hailes  imputes  to  men  like  Balfour,  Dirleton,  and  Stair,  and  the  other 
moulders  of  our  law  of  marriage,  has  been  fully  shared  in  by  their 
successors.  In  the  great  leading  cases  on  marriage  and  the  cognate 
subjects  in  later  times  there  is,  Mr.  Fraser  confesses,  "  no  reference 
made  to  those  records  which  contained  the  decisions  of  the  ancient 
consistorial  courts."  Our  leading  marriage  cases  were  decided  on 
general  principles  drawn  from  nature,  reason,  "  God's  Word,"  and 
the  civil  law,  and  supported  from  French  and  Dutch  civilians,  who 
went  to  the  same  sources — never  from  the  pre-Beformation  canona 
And  this  culminates  in  the  celebrated  case  of  Dcdrymple  in  1811, 
which,  Mr.  Fraser  holds  and  laments,  "  fixed  down  upon  Scotland 
its  law  of  marriage,"  and  which  he  confesses  to  have  "  a  wider  influ- 
ence and  a  greater  renown  than  has  been  ever  obtained  by  the 
judgment  of  any  Court  in  modern  days."  In  that  great  cause  the 
Scottish  lawyers  who  were  consulted,  and  who  advised  Sir  William 
Stowell,  "were  all  men  of  judgment  and  learning,"  and  some  of 
them  "have  left  an  enduring  fame  in  their  profession."  They 
spoke,  too,  it  is  farther  admitted,  "  with  all  the  confidence  of  earnest 
conviction,"  and  "  with  very  dogmatic  statements  of  opinion,"  found- 
ing these  opinions  upon  the  great  post-Beformation  institutional 
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writers  and  the  judgments  of  the  Court  of  Sessioa  But  it  never 
occurred  to  them  to  go  for  their  principles  to  the  Scottish  canon  law. 
"  There  is  scarcely,  from  the  beginning  to  the  end,  one  word  that 
could  instruct  the  Courts  as  to  what  was  the  ancient  consistorial 
law  of  Scotland."  "No  attempt  was  made,"  Mr.  Fraser  adds,  "of 
any  kind  whatever,  to  investigate  the  extant  records  of  that  Court" 
On  the  contrary,  while  in  that  and  other  cases  the  provincial  canon 
law  is  almost  wholly  ignored,  even  the  European  canon  law  is 
sometimes  thrown  aside  with  a  good-humoured  contempt,^  which, 
recalling  the  utterances  of  Sir  Geoige  Mackenzie  more  than  a 
century  before,-  abundantly  assures  us  that  this  long  succession  of 
the  framers  and  administrators  of  our  jurisprudence  knew  nothing 
of  the  alleged  "  unrepealed"  and  "  untouched"  consistorial  law. 

Now  this  is  Mr.  Fraser's  own  account  of  the  matter  for  the  last 
threehundred  years.  During  thattime  greatmen  have  been  amongus, 
and  have  built  up  a  great  law — a  great  law  of  marriage  in  particular. 
But  it  has  all  been  done  by  generally  ignoring,  and  occasionally 
contemptuously  throwing  aside,  the  Scottish  and  even  the  foreign 
canon  law.  Contempt  in  such  cases  is  a  mistake,  usually  bom  of 
ignorance ;  and  we  may  gladly  concede  that  the  recent  researches 
into  our  ancient  consistorial  records  will  yield  illustration  and  help 
in  the  future  administration  of  a  law  which  in  its  building  up  has 
owed  little  or  nothing  to  them.  But  that  is  not  the  question.  The 
fact  that  our  Scottish  law  of  marriage  has  owed  very  little  to  them, 
and  that,  as  Mr.  Fraser  complains,  the  "  decisions  which  form  at  the 
pi'esent  hour  its  corner-stone"  were  pronounced  in  entire  disregard 
of  them,  is  surely  enough  to  forbid  our  speaking  of  a  system  so  long 
forgotten  as  the  "subsisting  law"!  Mr.  Fraser's  "settled  point'' 
(on  p.  20  of  his  book)  has  been  left  by  him  without  the  least 
foundation,  and  in  its  last  sentence  it  is,  we  think,  inconsistent  with 
his  own  evidence.  The  settled  point  is  partly,  "  that  whatever  was 
the  consistorial  law  during  Roman  Catholic  times,  the  same  law, 
with  a  few  exceptions,  expressly  declared  by  statute,  or  modified  by 
subsequent  decisions  of  the  Court,  remains  unchanged" — and  so  far 
there  is  no  foundation  for  the  position,  while,  as  we  shall  see,  there 
is  a  mass  of  evidence  against  it ;  but  even  were  it  correct,  it  surely 
would  not  warrant  the  farther  conclusion — "  and  it  now  forms  the 
law  of  Scotland  upon  that  subject.''  We  have,  it  is  admitted,  a 
reasoned  and  connected  mass  of  consistorial  law  built  up  by  our 
greatest  lawyei-s  during  the  last  three  centuries.  That  law  was 
built  up,  as  is  farther  admitted  and  bitterly  complained,  on  the 
"wYioXe  xndqpendeTUly  of  the  pre-Eeformation  consistorial  law;  and 
sometimes  in  wise  and  sometimes  in  ignorant  contempt  of  it.    And 

^  Speech  by  Mr.  Adam  GUUes,  p.  176,  from  the  "Putative  MarriMe  Case." 
'In  his  oration  at  the  inauguration  of  the  Adrocates*  Library,  Sir  Geoige  Mac- 
kenzie, after  describing  the  canon  law  as  aimia  dwUaacU  juris  civilis,  excuses  the 
presence  in  the  coUection  of  some  canonical  and  even  casuistical  books  as  being  pro 
more,  and  as  bringing  with  them  this  advantage,  tU  non  minua  habeaiU  nostraUs  quot 
'^— tOTif,  quam  quoa  sequarUur. 
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in  this  independent  form  it  has  been  accepted,  as  is  still  farther 
admitted,  by  the  Courts  of  Scotland  in  modern  times,  so  that  their 
leading  decisions  upon  it  have  become  irrevocable  law.  It  surely 
follows,  on  any  admissible  principle  of  reasoning  about /cm^es/i^m, 
that  even  were  the  historical  fact  as  is  alleged — were  there  no  sub- 
stantial difierence  between  the  pre-Beformation  and  the  post-Refor- 
mation consistorial  law  as  to  their  mere  contents — there  must  be 
the  greatest  possible  difference  as  to  their  authority.  The  former 
was  confessedly  superseded  by  the  latter  for  three  hundred  years. 
Does  it  not  follow  that  it  was  also  replaced  by  it  ?  And  what  pos- 
sible advantage  can  be  gained  by  bare  protestation  that  the  former 
is  now  the  "  subsisting  law  "? 

XL  Our  aigument  might  no  doubt  require  modification  were  the 
question,  in  the  interest  of  which  such  views  as  to  the  sources  are 
advanced,  a  mere  question  of  antiquarianism,  or  a  mere  question  of 
conscience,  or  one  as  to  the/^rm  of  procedure  in  the  Consistorial 
Courts.  In  these  and  similar  matters  it  is  familiar,  and  has  been 
conceded,  that  one  may  legitimately  resort  for  illustration,  and  in  a 
certain  sense  for  authority,  to  a  remote  and  forgotten  system  of  law. 
But  it  is  quite  another  afifair  when  there  is  a  dispute  between 
two  systems,  or  between  two  principles  which  are  central  and  char- 
acteristic of  both  systems,  a  dispute  therefore  of  high  theoretical  and 
practical  importance.  That  this  is  so  in  the  present  case  Mr.  Eraser 
does  not  deny.  He  magnifies  the  sacerdotal  theory  of  marriage 
(pp.  196,  197)  as  that  of  **  the  whole  Christian  world  "  as  well  as  of 
England ;  and  while  holding  that  "  there  is  no  evidence  in  any 
extant  record  to  show  that  there  was  any  departure  from  the 
ancient  rule"  in  Scotland  till  Lord  Stowell's  blunder  in  1811,  he 
scarcely  disguises  the  tremendous  consequences  that  must  follow 
from  that  rule.  Adhering  to  it,  the  English  Courts  found  in  the 
Queen  v.  MUlis  that  a  "  ceremony  before  a  Presbyterian  minister 
was  no  marriage,"  being  mere  verba  de  preserUi,  as  in  the  case  before 
Lord  Stowell — a  finding  which  our  author  admits  would,  if  followed 
out,  have,  among  other  trifling  results,  the  eflfect  of  "  bastardizing  two 
whole  generations  of  Anglo-Indians,''  not  to  speak  of  its  application 
in  America  and  the  colonies.  Nevertheless,  with  the  courage  of  his 
opinions,  he  adheres  to  the  principle.  Lord  Lyndhurst  gave  the 
leading  judgment  confirming  it  (against  Brougham,  Denman,  and 
Campbell)  in  the  House  of  Lords,  and  his  speech  is  not  only  ''  as 
complete  a  treatise  on  the  constitution  of  marriage  as  can  be  found 
in  the  judgments  of  any  Court  in  any  country,"  it  is  also  "  one 
which  might  be  here  printed  as  containing  an  exposition  not  merely 
of  the  law  of  JEngland,  but  of  that  of  Scotland  ;  "  indeed,  "  there  is 
hardly  a  line  of  it  which  may  not  be  read  in  consistency  with 
the  authorities  as  now  hnrnm  of  the  law  of  Scotland"!  These 
authorities,  of  course,  are  the  pre-Beformation  canons  and  councils, 
DOW  presented  as  the  subsisting  consistorial  law  of  Scotland,  not- 
withstanding the  ignorance  and  opposition  of  so  many  generations 
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of  our  law.  It  is  to  be  feared  that  this  "  will  never  do."  Let  us 
suppose  that  a  principle  like  that  of  the  essentially  ecclesiastical 
character  of  marriage — one  so  important  theoretically  and  practically 
— had  been  during  these  three  hundred  years  merely  forgotten  by 
the  makers  of  our  law.  We  say  without  hesitation  that  such  an 
oblivion  is  in  the  circumstances  equivalent  to  its  being  superseded 
and  displaced. 

But  of  course  it  was  not  merely  forgotten,  it  was  rejected ;  and 
that  as  part  of  a  great  ecclesiastical,  social,  and  legal  revolution 
which  is  in  this  whole  volume  almost  ignored.  This  is  a  matter 
that  can  only  now  be  dealt  with  in  the  most  general  and  obvious 
way.  In  his  first  chapter  Mr.  Fraser  truly  states  that  the  Church 
in  Western  Europe  had  usurped  from  the  civil  power  the  subject  of 
which  he  treats,  and  that  chiefly  by  raising  the  "contract  of 
marriage  "  to  the  "  dignity  of  a  sacrament ; "  and  he  holds  that  the 
progress  of  that  usurpation  in  Scotland  was  "  coequal "  with  what 
occurred  throughout  Europe.  How  it  can  be  supposed  that  this 
usurpation  was  not  included  among  the  "  laws,  acts,  and  constitu- 
tions, canon,  civil,  and  municipal,"  which  were  annulled  by  1567, 
c.  31,  as  contrary  to  the  Eeligion,  we  cannot  understand.  But 
there  is  another  statute  of  1560,  renewed  in  1567,  which  bears 
still  more  on  the  point  whether  marriage  was  now  to  be  held  an 
exclusively  Christian  ordinance  or  a  natural  and  universal  one.  By 
it  the  King  and  Estates  ratify  the  Confession  (as  their  own  Confession, 
not  that  of  the  Church),  by  which  inter  aiia  sacraments  are 
described  as  institutions  primarily  intended  ""to  make  a  visible 
difference  between  God's  people  and  those  that  are  without  His 
league ; "  and  henceforth,  say  the  Estates  of  Scotland,  "  we  have  two 
sacraments  only,"  excluding  that  of  marriage;  and  again, ''  we  flee 
society  with  the  Papistical  Kirk  in  participation  of  their  sacra- 
ments," and  that  partly  because  "  their  ministers  are  no  ministers 
of  Christ  Jesus."  No  doubt  the  necessity  for  "  sacerdotal  bene- 
diction "  might  stiU  be  preserved,  although  the  sacraments  were 
abolished,  if  we  could  hold  with  Mr.  Fraser  (p.  237)  that  for 
centuries  after  1560  marriage  in  Scotland  by  a  Boman  Catholic 
priest  still  '*was  a  marriage  by  a  person  in  holy  orders,  and 
the  civil  law  held  it,  there/ore,  to  be  a  marriage."  But  the 
civil  law  in  1560  enacted,  no  doubt  partly  to  meet  this  very 
question,  that  the  ministers  and  people  professing  the  new 
Evangel  and  Confession,  are  and  shall  be  ''the  only  true  and 
holy  Kirk  of  Christ  Jesus  within  the  realm,"  and  that  all  who 
gainsayed,  or  even  held  aloof  &om,  them  and  their  doctrines  were  not 
only  no  "  ministers,"  but ''  no  members  of  the  said  kirk  within  this 
realm  now  presently  professed."  And  these  declarations  against  the 
"orders"  of  men  no  longer  ministers,  but  "objectionable  laymen," 
were  carried  out  with  a  strict  and  sometimes  murderous  consistency. 
Indeed,  the  only  conceivable  reason  why  marriages  celebrated  by  them 
were  not  held  invalid  was  precisely  the  converse  of  that  contended 
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for  by  Mr.  Fraser:  it  was  because  the  civil  law  had  now  adopted  the 
principle  that  marriage  was  a  natural  and  universal  and  not  a  mere 
Kirk  ordinance,  and  because  it  refused  to  permit  to  the  new  Church 
that  usurpation  which  it  had  so  recently  and  violently  wrested  from 
the  old.  And  how  that  old  usurpation  could  then  or  can  now  claim 
support  from  Scottish  Provincial  Councils  against  the  Legislature 
and  Acts  of  1560  and  the  law  of  three  centuries  following,  it  is  im- 
possible to  see.  That  Legislature  abolished  the  councils,  repudiated 
the  jurisdiction  under  which  they  sat,  and  with  regard  to  their 
canons  and  constitutions  declared,  in  terms  which  we  should 
hesitate  to  quote  were  it  not  that  Morton  and  Knox  cannot  be 
supposed  to  have  had  any  personal  reference  to  the  Sheriff  of 
Renfrewshire,  "  If  any  man,  under  the  name  of  a  council,  pretend 
to  make  constitutions  repugning  to  the  Word  of  God,  then  utterly 
we  must  refuse  the  same  as  the  doctrine  of  devils  " ! 

The  historical  truth  on  the  matter  lies  in  a  nutshell  Mr.  Fraser 
rightly  says :  "  Although  the  Eeformers  overturned  all  the  Eomish 
Consistorial  Courts,  yet  they  enacted  no  new  consistorial  code." 
They  enacted  none  because  they  universally  held  that  the  true 
consistorial  code  lay  in  the  "  law  of  nature  "  and  the  "  Word  of 
Goi"  How  they  went  back  in  detail  to  these  sources  is  an 
intensely  interesting  chapter,  large  materials  for  which  are  to  be 
found  in  the  Statute  Book  and  the  Acts  of  General  Assembly  after 
1560,  more  even  thati  in  such  a  writer  as  Stair.  It  is  very  much 
an  unwritten  chapter,  and  one  whi6h  we  venture  to  thiiik  would 
be  worthier  of  Mr.  'Fraser*^  powers  than '  the  eJidless  attempts 
which  he  makes  to  back  out  of  it  into  the  fruitless  region  of 
Scottish  canon  law.  We  havie  said  tfothing  yet  of  the  Dalrymple 
cause ;  we  have  a  grudge  against  it,  as  presuifiably  the  source  in  our 
author's  mind  of  the  extreme  theoretical  positions  already  dealt  with; 
for  wherever  throughout  the  volume  Mr.  Fras6r  refers  to  it,  his  pages 
become  veined  and  streaked  with  paradox.  He  has  three  positions 
against  Lord  Stowell — (1)  That  the  canon  law  made  sacerdotal 
benediction  necessary  to  a  valid  marriage ;  (2)  that  at  all  events 
the  Scottish  canon  law  did;  and  (3)^  that  the  latter  law  was 
independent  of  the  former — and  we  disbelieve  all  three.  We 
beUeve  the  real  defect  of  this  famous  judgment  was  that  Lord 
Stowell,  an  English  judge,  went  on  a  Scottish  marriage  question  to 
the  canon  law  at  alL  He  no  doubt  deduced  from  it  the  result  that 
the  modem  law  of  Scotland  does  not  necessarily  demand  sacerdotal 
benediction — a  fact  in  itself,  but  one  which  he  should  have  accepted 
from  the  great  Scottish  lawyers  who  gave  evidence,  as  a  mere  fact  of 
foreign  law.  Or  if  he  founded  it  on  anything,  he  should  have 
founded  it  as  they  did,  on  the  system  contained  in  our  institutional 
writers,  and  evolved  in  the  judgments  of  our  Courts  since  1 560 — a 
system  which  after  two  and  a  half  centuries  no  longer  needed,  though 
it  does  not  even  now  refuse,  its  original  support  of  the  law  of  nature 
andofGod.  A.  T.  L 
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V. 

The  duty  of  inquiry  and  precognition  as  regards  crimes,  both  upon 
and  without  an  information,  rested  and  still  rests  with  the  Sheriff, 
who  is  entitled  to,  and  in  practice  has,  the  services  of  the  Sheriff- 
Clerk  or  a  deputy  at  all  precognitions.  It  is  scarcely  to  be  doubted 
that  for  some  time  after  1747 — as  it  was  only  the  fees,  "  commonly 
called  sentence  money,"  which  were  then  abolished — ^the  Sheriffs- 
Substitute  and  Sherifi-Glerks  charged  fees  against  the  county  for  the 
precognitions  they  thus  took.  This  is  not  to  be  wondered  at,  consider- 
ing that  (as  reported  by  the  Commissioners  on  Courts  of  Justice  in 
1818), "  for  a  considerable  time  posterior  to  the  Statute  20  Geo.  II.  the 
Sheriffs-Substitute  received  no  salary  or  allowance  from  the  public, 
and  had  no  fixed  remuneration  except  such  as  they  might  obtain 
from  their  respective  Sheriffs ; "  and  that,  when  they  did  get  salaries 
in  1787,  these,  although  generally  augmented  in  1811,  ranged  in 
1818  from  £240  at  Aberdeen— (Edinburgh  having  only  £200,  and 
Glasgow  £220)— to  £80  at  Tongue.  Of  the  46  then  existing 
Substitutes — 


5  had  each 

4  „ 
16  „ 

3  „ 

10  „ 

2  „ 

5  ,, 
1  .. 


£240 
220 
200 
180 
150 
130 
100 
80 


making  a  total  of  £8160  of  salaries.  In  1818,  notwithstanding  the 
progress  of  the  country,  the  average  fees  in  civil  cases  received  by 
all  the  different  Sheriffs-Substitute  throughout  Scotland  during  a 
year,  only  amounted  to  £789,  19s.,  9d.,  or  somewhat  less  than 
£17,  3s.  6d.  each. 

In  these  circumstances  the  Sheriffs-Substitute  and  Sheriff-Clerk 
kept  precognition- work  and  its  fees  as  much  as  possible  to  them- 
selves. This  explains  the  fact  recorded  in  our  last  paper,  that  in 
the  beginning  and  until  near  the  end  of  the  eighteenth  century  no 
Fiscal  had  necessarily  anything  to  do  with  precognitions  or  the 
preliminaries  of  prosecutions  in  which  he  merely  appeared  in  the 
end  of  the  day — just  before  sentence — to  protect  the  Fisk.  This  is 
further  shown  to  have  been  the  case  from  **  Bules  drawn  out  in 
1765  by  the  Agent  for  the  Crown  and  the  Depute-Clerk  of  the 
Court  of  Justiciary"  (said  to  have  been  revised  by  Lord  Hailes,  who 
became  a  Justiciary  Judge  in  1776)  "to  be  observed  in  taking  pre- 
cognitions and  making  presentments  for  Trial  of  Crimes  before  the 
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Circuit  Courts."  These  were  evidently  issued  to  Sheriffs  to  assist 
them  hoth  with  reference  to  their  duties  and  the  duties  of  their 
Clerks  under  the  Act  of  1701,  and  to  the  regulations  as  to  charges 
to  be  immediatelj  noticed,  which  were  issued  in  1776  by  the 
Barons  of  Exchequer.  No  mention  of  the  Fiscal  as  having  any- 
thing to  do  iu  his  official  capacity  with  prosecutions  occurs  in  Lord 
Hailes's  Bules.  A  declaration,  for  instance,  is  to  be  taken  by  the 
Sheriff  (Rule  2)  "before  credible  witnesses  called  to  hear  his 
declaration,  and  to  be  witnesses  both  of  its  being  read  over  to  him 
and  of  his  signing  it,  if  he  is  able  to  sign  it"  Bule  5  also  recom- 
mends "  that  when  a  murder  is  committed,  as  soon  as  it  comes  to 
the  knowledge  of  the  Judge-Ordinary,  he  and  the  Clerk  should 
repair  immediately  to  the  place  where  it  is  said  to  have  been 
conmdtted,  and  take  a  precognition."  Bule  8  has  the  salutary  pro- 
vision that  "  whenever  a  person  is  taken  up  as  a  delinquent,  let  his 
declaration  be  instantly  taken,  the  witnesses  again  to  be  '  at  least 
thiee  credible  witnesses.'  **  It  is  recommended  (Bule  13)  that  the 
precognition,  when  "  finished  upon  any  crime  proper  to  be  tried 
before  the  Circuit  Court,"  should  *'  be  transmitted  to  the  Agent  of 
the  Crown  at  Edinburgh,  in  order  that  the  King's  Counsel  may  be 
timeously  apprized  of  the  case,  and  be  prepared  to  draw  the  indict- 
ment whenever  the  presentment  is  afterwards  transmitted"  by  the 
Clerk  of  Court, ''  agreeable  (Bule  14)  to  the  directions  of  the  Act  of 
8th  of  Queen  Anne,  c.  16,  stating  the  crime  committed,  with  all  its 
cireumstances  of  time,  place,  and  manner  of  committing  it,  and 
finding  the  delict  a  relevant  point  of  dittay.^'  That  these  Bules  (if 
it  were  doubtful  on  the  provisions  we  have  noticed)  do  not  concern 
Fiscals,  is  further  shown  by  there  being  (Bule  17)  provision  as  to 
the  taking  of  the  lists  of  assize  ''  without  favour  and  respect "  of 
persons,  and  as  to  accidents  in  regard  to  the  arrival  of  "  the  Porteous 
Boll  or  criminal  letters  "  in  time  for  execution  previous  to  a  Circuit 
—the  making  up  of  the  lists  of  assize  and  the  execution  of  the 
indictments  being  matters  effeiring  to  the  Sheriff  and  Sheriff- 
Clerk  alone. 

Almost  contempoi*aneous  with  the  issue  of  these  Bules  by  Lord 
Hailes  must  have  been  the  issue  by  the  Barons  of  Exchequer  of  an 
order  dated  6th  Feb.  1776.  It  "declared  that  the  Sheriffs  and 
Stewarts-Depute  shall  not  be  allowed  (that  is  in  Exchequer)  any 
expenses  for  taking  precognitions  of  crimes  tried  in  their  own 
Courts  or  before  Justices  of  the  Peace,  or  which  are  not  transmitted 
to  His  Majesty's  Advocate,  nor  any  expense  claimed  on  account  of 
prosecutions  had  in  their  own  Courts,  saving  to  them  to  recover  all 
SQch  articles  of  expense  out  of  the  rogue-money  or  county  funds 
of  their  respective  counties  or  stewartries.'' 

There  is  here  no  mention  of  the  Procurator-Fiscal,  the  Sheriffs 
being  regarded  in  1776,  as  they  are  still,  as  the  persons  responsible 
for  the  prosecution  and  trial  of  all  crimes,  with  recourse  on  the 
county  funds  for  payment  of  all  expenses  connected  therewith,  in 
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tenns  of  the  statute  of  1725.  The  waj  in  which  Exchequer  came 
to  the  relief  of  the  counties  in  this  matter  admits  of  easy  explana- 
tion. Some  years'  experience  of  the  burden  imposed  by  the  Act  of 
1725  not  only  showed  that  it  was  increasing  in  a  way  which  the 
county  gentlenien  could  not  check  or  comprehend,  but  also  that 
their  landed  property  alone  was  bearing  the  costs  of  prosecuting 
crime,  which  affected  much  more  the  daily  increasing  moveable 
property  of  the  li^es  and  their  persons  and  lives.  The  county 
gentlemen  naturally  asked  the  Government  to  devise  some  plan  of 
checking  the  amount  as  well  as  of  affording  relief  as  against  the 
means  and  substance  of  the  inhabitants  of  the  county,  and  the 
plan  adopted  was  the  first,  and  imtil  late  years  the  only  instance  in 
Scotland  of  Government  relief  to  local  taxation 

The  Government  consented  to  repay  to  the  counties  through  the 
Sheriff  the  criminal  expenses  for  which  the  county  was  liable,  if 
means  could  be  devised  for  obtaining,  without  undue  detention  of 
untried  persons  in  prison,  and  without^  lessening  the  responsibility 
of  the  Sheriffs,  some  control  and  check  by  the  Grovernment  over 
these  expenses.  The  plan  adopted  and  still  adhered  to  is  the  trans- 
mission to  the  Lord  Advocate  of  all  cases  which  the  Sheriff  has 
committed  for  trial,  and  which  he  thinks  should  be  tried  at  Imperial 
expense,  in  order  that  his  Lordship  may  fix  whether  or  not  they 
are  to  be  tried  at  the  expense  of  Exchequer,  leaving  it  to  the 
Sheriff,  if  the  Lord  Advocate  refuse  a  trial  &t  Ii^perial  expense,  to 
proceed  or  not  with  a  trial  at  the  expense  of  the  county.  Such 
transmissions  for  long  were  made  by  the  Sheriffs  to  the  Lord  Advo- 
cate, but  nowadays  the  Fiscak  and  Crown  Agent  communicate  direct 
with  each  other.  The  pecuniary  effects  of  this  change  will  be  after- 
wards shown. 

While  qud  Procurator-Fiscal  that  ofiBcer  had  nothing  to  do  with 
the  taking  of  declarations  and  precognitions,  it  cannot  be  doubted 
that  his  interest  as  regards  the  Fisk — a  fund  still  available  to  him 
and  the  Sheriff-Clerk, — and  the  skill  and  qualifications  possessed 
by  him  as  a  Procurator  of  Court,  led  to  the  Sheriff's  taking  his 
assistance,  by  making  him  his  substitute  or  deputy  (in  breadi  of 
the  rule  of  law  Ddegaiiis  non  potest  delegare)  in  at  first  all  the  un- 
important prosecutions  of  criminala  The  writing  of  the  declara- 
tions and  precognitions  to  the  Sheriff's  dictation  was  then,  as  it  is 
now,  the  duty  of  the  Sheriff-Clerk  (Oalbraith  v.  Sawers,  13th  Nov. 
1840,  3  D.  52). 

It  is  undoubtedly  the  fact  that  Sheriff-Clerks  do  not,  or  at  best 
do  merely  fictioTie  fwris,  discharge  this  duty ;  and  what  is  more,  have 
been  allowed  without  question  to  devolve  the  duty  upon  the  Fiscal, 
who  comes  thus  to  be  the  delegate  of  both  the  Sheriff-Substitute 
and  the  Sheriff-Clerk.  In  one  case  where  the  Fiscal  called  upon 
the  Sheriff  to  ?nake  the  Sherifl-Clerk  do  the  duty  of  writing  pre- 
cognitions all  over  the  county,  the  Sheriff  had  to  intervene  by  an 
order  which  is  preserved  in  the  Books  of  Court :  "  The  Sheriff- 
Clerk  will  provide,  either  by  himself  or  deputy, '  for  the  taking  of 
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precognitions  at  the  seat  of  Court  during  business  hours.  '  And.^S: 
r^ards  precognitions  which  may  reqxdre  to  be.  taken  outwith; 
business  hours,  and  at  a  distance  from  the  seat  of  Court,  if  the 
Sheriff-Clerk's  services  are  to  be  required  in  taking  such  last-men-: 
tioned  precognitions,  intimation  will  be  given,  to  the  Sheriff-Clerk; 
by  the  Sheriff  on  Sheriff-Substitute — verbally  if  either  is  present; 
to  give  the  necessary  instructions,  or  in  writing  (through  the  Pro- 
curator-Fiscal or  otherwise,  as  the  Sheriff  or  Sheriff-Su^titute  shall 
deem  proper)  if  neither  of  them  is  present  to  give  verbal  instruc- 
tions— when  and  where  the  services  of  the  Sheriff-Clerk  will  be_ 
required,  and  the  Sheriff-Clerk  will  attend  by  himself  or  deputy  to* 
take  such  last-mentioned  precognitions  at  the  time  and  plac^  to  be. 
so  intimated."  This  order  points  at  the  protection  of  a  Sheriff- 
Clerk  on  salary  from  the  demands  of  a  Fiscal  for  the  Sheriff-Clerk's 
services  at  a  distance  from  the  seat  of  Court,  where  the  Sheriff- 
Clerk  is  bound  to  be  resident.  The  other  side  of  the  picture  is 
presented  in  an  action  brought  by  a  Sheriff-Clerk  not  on  salary  but 
on  fees  demanding  that  he  should  be  paid  by  the  Fiscal  for  all  the 
precognitions  which  that  official,  under  the  approval  of  the  Sheriff,, 
was  himself  taking,  and  also  getting  taken  by  Justices  of  Peace  and 
Buigh  Fiscals,  at  places  other  than  the  seat  of  Court  (see  Orr  v. 
R^dchisan,  23rd  Feb.  1844,  6  D.  755). 

Although  Sheriff-Clerks  are  all  now  on  salaries  fixed  on  an  aver- 
age of  their  fees  for  such  precognitions  and  their  other  fees,  their 
duty  as  regards  precognitions  is  now  discharged  by  the  Fiscal  for 
the  Sheriff-Clerk,  or  by  a  clerk  of  the  Fiscal  having  a  deputation . 
from  the  Sheriff-Clerk — ^the  Sheriff-Clerk  in  the  general  case  pay- 
ing the  Fiscal  a  certain  sum  for  this  assistance  in  evading  the  strict 
rales  of  law,  which  require  the  presence  at  the  declaration  and  pre- . 
cognition  of  both  the  Sheriff  or  Sheriff-Substitute,  and  the  Sheriff-  . 
Clerk  or  his  depute.    In  a  case  of  murder  or  serious  assault,  where 
a  dying  declaration  may  have  to  be  taken,  the  fuU  staff  may  be  in 
attendance,  as  that  is  a  case  which  may  provoke  criticism  alike  of 
the  conduct  of  the  salaried  and  unsalaried  officials,  and  they  for  the  . 
time  remember  that  the  Lord  President,  in  Roaa  v.  Mitchell,  26th 
No?.  1847, 10  D.  153,  observed  that  "  it  ought  to  be  borne  in  mind 
that  the  Court  in  modern  practice  look  to  Judges  and  Clerks  keep-; 
ing  their  duties  strictly  apart " — a  dictum  which  should  on  other 
occasions  be  applicable  to  the  Procurator-Fiscal  as  regards  pre- 
cognitions, in  taking  which,  as  is  now  customary,  he  is  doing  part  of 
the  Sheriff's  magisterial  work.    Economy  at  first  on  the  part  of 
the  Sheriffs-Substitute,  Fiscal,  and  Sheriff-Clerk,  and  latterly  of 
Sxcbequer,  led  to  the  introduction  and  continuance  of  a  practice . 
from  which  the  public  purse  has  suffered  in  the  long  run.     The , 
other  effects  are  explained  in  the  Judges'  remarks  in  Odtbraith  v. 
Sawers,  supra. 

Indeed,  some  such  change  was  necessitated  by  the  discouragement 
ofprivateproBecationStWhich^ofcourse.didnotpaycountyauthorities.; 
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ProsecutionB  at  the  public  expense  thus  came  to  be  the  role,  and 
little  or  none  of  the  criminal  work  of  the  county  came  to  be  under- 
taken and  paid  for  by  private  prosecutors.  So  much  is  this  the  case, 
that  to  many  of  our  readers  it  will  be  new  to  hear  that  in  Scotland 
a  prosecution  by  a  private  person  is  to  this  day  as  competent  as  by 
the  Fiscal  (Macintosh  of  JETdm  v.  Lord  AdvoccUe,  22nd  Feb.  1872. 
II.  Couper  250).  At  no  very  distant  date  private  prosecutions 
were  the  rule,  as  Mr.  Hector  has  shown  us  in  his  researches 
into  the  records  of  Benfrewshire.  By  Act  of  Adjournal  of 
2l8t  March  1748,  the  Commissioners  of  Justiciary  authorized 
"for  bis  concurrence  to  a  private  pursuer  14s.  6d.  Scots," 
equal  to  Is.  2^d.  sterling,  as  a  fee  to  the  Fiscal.  Further, 
the  Commissioners  on  Courts  of  Justice,  in  their  Third  Beport 
(1818),  recognise  private  prosecutions  as  then  quite  common 
by  observing  ''that  the  above-mentioned  fees  to  the  Procurator- 
Fiscal  are  not  strictly  adhered  to  in  all  the  counties,  and  that 
additional  rates  have  sometimes  been  taken,  by  allowance  of  the 
practitioners,  or  according  to  some  general  rule  agreed  upon  by 
them.  Thus  the  Procurators-Fiscal  of  Aberdeenshire,  Dumfries- 
shire, and  Elginshire  receive  2s.  6d.  for  a  concurrence  in  criminal 
prosecutions  instead  of  Is.  2|d.,  the  regulated  fea  The  Procurator- 
Fiscal  of  Banffshire  receives  2s.  2^d.  for  the  same  duty.  The 
Procurator-Fiscal  of  Caithness  receives  3a  for  the  same  duty.  We 
have  already  taken  occasion  to  condemn  the  practice  of  levying  any 
new  or  augmented  fee  by  the  supposed  authority  of  the  practitioners, 
a  custom  which  ought  on  all  occasions  to  be  discontinued  and 
repressed  by  the  Judge  in  whose  Court  it  is  attempted."  **  The 
regulated  fee  by  the  Act  of  Adjournal  in  1748  was  Is.  2Jd.,  but  in 
the  greater  number  of  the  Sheriffships  a  higher  rate  has  for  a  con- 
siderable time  past  been  established.  We  are  of  opinion  that  an 
augmentation  on  this  fee  is  reasonable  and  proper,  and  that  it  may 
be  fixed  at  2s.  6d.  in  all  cases."    Such  a  fee  exists  at  the  present  day. 

In  the  keen  pursuit  of  their  own  pecuniary  interests,  without 
considering  what  was  implied  as  well  as  expressed  in  the  legisla- 
tion and  rules  as  to  their  ofiBcial  position,  Fisc^s  and  Sheriff-Clerks 
have  been,  however,  only  following  the  example  that  was  set  them 
in  days  of  yore  by  the  Sheriffs-Substitute. 

By  the  Act  of  1748,  section  10,  any  Sheriff-Substitute,  after  25th 
December  1748,  was  prohibited  from  being  "  steward,  chamberlain 
or  commissioner  to  any  subject  whatsoever,  or  collector  of  the  cess ; " 
and  it  was  further  declared  that  the  Substitutes  shoiild  not  ''exercise 
or  act  in  the  employment,  service,  or  ofSce  of  steward,  chamberlain, 
commissioner,  or  collector"  under  the  penalty  of  ipso  facto  forfeiture 
of  office.  We  next  find  an  Act  of  Parliament  rendered  necessary 
in  1825  (6  (Jeo.  IV.  c.  33,  §  10)  to  prevent  the  Substitutes  acting 
directly  or  indirectly  as  procurators  before  their  own  Courts,  or 
being  in  paitnership  with  persons  practising  as  such  procurators. 
Then  again,  in  1838,  the  Act  1  &  2  Vict.  c.  119  (sec.  5)  shows 
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that  up  to  1838  Sheriffs-Substitute  eked  out  their  salaries  and  fees 
by  acting  as  agents  for  banks  and  as  factors,  besides  doing  and  of 
course  charging  for  work  as  conveyancers.  This  Act  declared  that, 
in  respect  of  their  salaries,  the  irrevocability  then  conferred  upon 
their  commissions,  and  the  superannuation  allowaQces  granted  by 
the  Act,  all  such  extraneous  sources  of  income  became  unlawful 
Snch  agencies  and  factorships,  as  well  as  conveyancing  work,  were 
hitherto  equally  open  to  those  holding  the  Fiscalships,  and  to  these 
offices  and  employments  they  are  still  eligible,  while  the  Sheriff- 
Substitute  is  debarred  from  acting  in  any  of  them.  In  fact,  many 
of  the  lucrative  appointments  held  by  the  Sheriffs-Substitute  fell, 
on  their  having  to  give  them  up  in  1838,  to  their  Fiscals,  and  since 
that  date  it  has  been  reckoned  to  be  rather  a  qualification  than  a 
disqualification  for  the  office  of  Fiscal  that  a  gentleman  held  the 
position  of  social  influence  which  these  lucrative  appointments 
implied.  The  result,  with  the  assistance  of  other  subsidiary  causes, 
such  as  access  through  the  Sheriff  to  the  county  funds  under  the 
Act  of  1725,  and  also  to  the  Imperial  Exchequer,  first  in  1776,  and 
again  so  lately  as  1851,  has  brought  it  about  that  the  Procurator- 
Fiscals  as  a  rule  are,  as  regards  income  and  means,  in  a  much  better 
position  than  the  Sheriffs-Substitute  whose  officers  they  are. 

These  other  causes  which  contributed  to  the  ascent  of  Fiscals  in 
importance  and  emolument,  while  they  had  their  origin  in  the  Act 
of  1725,  were  continued  through  a  course  of  legislation  which 
completed  the  abolition  of  any  real  Fiscal  interest  in  punishment, 
viz.,  the  Acts  6  Geo.  IV.  c.  23  (1825),  9  Geo.  IV.  c.  29  (1828),  11 
Geo.  IV.  and  1  Will  IV.  c.  37  (1830).  We  shall  aUude  to  these 
Acts  in  their  effects  on  the  office  of  Fiscal  more  in  detail,  but  it  is 
worthy  of  notice  in  connection  with  our  attempt  to  find  out  when 
Fiscals  began  to  use  the  phrase  "  for  the  public  interest "  in  their 
Ubels,  that  Schedule  C  of  the  Act  of  1828,  in  providing  a  form  of 
summary  criminal  complaint,  does  not  introduce  the  Procurator- 
Fiscal  as  acting  for  the  public  interest.     The  form  there  prescribed 

18, "  Unto  the  Sheriff  of  the  County  of ,  the  complaint  of  the 

Procurator-Fiscal  of  Court  (or  other  party  with  his  concurrence)," 
etc.  The  phrase  "  in  behalf  of  the  public  *'  seems  to  occur  in  con- 
Qection  with  the  Lord  Advocate  for  the  first  time  in  the  Act  of 
1825  (§  4),/by  which  the  Lord  Advocate,  in  reference  to  rules  and 
fees  in  criminal  cases  in  the  Sheriff  and  other  Courts,  is  appointed 
to  be  heard  before  the  Lords  Commissioners  of  Justiciary  when 
they  were  about,  as  empowered  by  that  statute,  to  make  or  alter 
the  roles  they  might  from  time  to  time  make,  and  the  fees  they 
ntight  from  time  to  time  fix  as  regards  criminal  work  in  the  Sheriff 
or  other  Courts. 

(To  U  c<m(ffiii«2.) 
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THE  JURISDICTION  OF  THE  LOCAL  COUETS  IN  SCOT- 
LAND, ENGLAND,  AND  IRELAND  COMPARED. 

(From  the  "  Irith  Law  Times.") 

Tub  following  paper  was  read  before  the  Statistical  and  Social 
Inquiry  Society  of  Ireland,  in  January  last,  by  William  H  Dodd, 
Esq.,  Barrister-at-Law : — 

I.  OKIGIN  AND. CONSTITUTION  OF  THE  PRESENT  LOCAL  COURTS. 

(a)  Scottish  Local  Courts. 

The  local  courts  of  Scotland  are  called  Sheriffs'  Court«  ;  the  local 
courts  of  England  are  called  County  Courts;  the  local  courts  of 
.Ireland  are  called  Civil  Bill  Courts.  The  difference  of  name  indi- 
cates a  difference  in  origin,  and  this  difference  in  origin  accounts 
for  and  explains  many  of  the  existing  differences  in  the  constitution 
•and  jurisdiction  of  these  courts.  The  Scottish  local  courts  were  re- 
modelled after  the  rebellion  of  1745,  "to  extend  the  influence, 
benefit,  and  protection  of  the  king's  laws  and  the  courts  of  justice, 
to  all  his  Majesty's  subjects  in  Scotland."  They  were  designed  to 
take  the  place  of  the  hereditary  jurisdictions,  which  it  was  then 
thought  expedient  to  abolish.  The  head  of  the  court  is  a  judge, 
who  is  called  Sheriff,  and  who  must  be  a  member  of  the  Bar, 
-These  Sheriffs,  being  themselves  allowed  to  practise  at  the  Bar. 
were,  &om  their  first  appointment,  allowed  to  appoint  substitutes, 
for  whom  they  were  to  be  responsible.  The  duties  of  the  substi- 
tutes were,  in  the  first  period  of  the  office,  merely  ministerial ;  but 
naturally,  in  the  progress  of  time,  they  became  more  and  more  judi- 
cial in  their  character,  and  Acts  of  Parliament  were  from  time  to 
time  passed  enlaiging  the  duties  and  improving  the  position  of  the 
Sheriff-Substitute.  The  result  is,  that  there  is  now  in  every  county 
in  Scotland  a  court  presided  over  by  the  Sheriff*Snbstitute,  which 
practically  sits  the  whole  year  round,  and  an  appellate  court,  pre- 
sided over  by  the  judge  called  Sheriff.  From  its  first  establishment, 
the  Scottish  local  court  had  jurisdiction  to  try  all  questions  of  per- 
sonal property  without  limitation  as  to  value  or  amount.  The 
judge  of  the  local  court  in  Scotland  is  also  a  criminal  judge,  and 
exercises  jurisdiction  as  such  within  his  sheriffdom.  In  the  Scottish 
Bystem  writs  and  processes  are  under  the  control  of  officers  or  mes- 
sengers of  the  courts,  as  in  our  Court  of  Bankruptcy.  The  Sheriff, 
therefore,  does  not,  except  in  a  very  few  cases,  execute  writs ;  but 
he,  with  his  Sheriff-Substitutes,  discharges  nearly  all  the  other 
duties  of  a  Sheriff  in  England  and  Ireland ;  and  in  this  way  the 
cost  of  having  a  professional  man  to  act  as  sub-sheriff,  as  in  Ireland, 
is  turned  to  account  in  Scotland  by  making  the  permanent  Sheriff- 
Substitute  a  local  judicial  officer. 
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(6)  English  Local  Courts. 

Tbe  County  Courts  of  England  were  established  on  their  present 
basis  in  the  year  1846,  under  an  Act  entitled  ''  An  Act  for  the  more 
easy  recovery  of  Small  Debts  and  Demands."  The  first  section  of 
the  Act  recited  that  sundry  Acts  of  Parliament  had  .been  passed, 
from  time  to  time,  for  the  more  easy  and  speedy  recovery  of  small 
debts  within  certain  towns,  parishes,  and  places  in  England ;  and 
recited  further,  that  it  w&s  expedient  that  one  rule  and  manner  of 
proceeding  for  the  recovery  of  small  debts  and  demands  should 
prevail  throughout  England.  This  Act  expressly  states  "  that  the 
County  Court  is  a  court  of  ancient  jurisdiction,  having  cognizance 
of  all  personal  actions  to  any  amount,  by  virtue  of  a  writ  of  jus- 
tice issued  in  that  behalf;"  but  the  proceedings  in  that  court  of 
ancient  jurisdiction  were  dilatory  and  expensive,  and  the  County 
Courts,  which  were  created  by  the  Act,  have  so  usurped  the  place 
of  the  court  of  ancient  jurisdiction,  that  the  name  County  Court  is 
applied  exclusively  to  them.  The  debts  which  were  by  this  Act 
brought  within  the  jurisdiction  of  the  tribunal  so  created  were,  in 
truth,  "  small.*'  No  amount  greater  than  £20  could  be  recovered ; 
but  this  was  soon  changed,  as  will  presently  appear.  The  judges 
of  these  courts  are  not  allowed  to  practise  at  the  Bar.  The  courts 
sit  practically  in  every  month  of  the  year,  and  the  judge  does  not 
exercise  a  criminal  jurisdiction  in  his  district. 

(c)  Irish  Local  Courts. 

The  Civil  Bill  Courts  in  Ireland  were  established  by  the  Irish 
Parliament  in  1796,  and  are  constituted  at  present  under  an  Act  of 
1851,  which  consolidates  previous  statutes.  The  Preamble  of  the 
Act  recites  that  "  the  recovery  of  small  debts  by  Civil  Bill  has  been 
found  beneficial  to  the  Queen's  subjects  in  Ireland.''  A  perusal  of 
the  titles  and  preambles  of  the  Acts  repealed  by  this  consolidsiting 
statute  shows  that  the  method  of  proceeding  by  civil  bill  is  by  no 
means  of  recent  origin,  but  is  nearly  two  hundred  years  old,  and 
that  civil  bills  have  been  the  subject  of  express  legislation  in  the 
reign  of  every  monarch  since  William  III.,  have  found  favour  with 
Governments  both  Whig  and  Tory,  and  have  been  solemnly  declared 
by  the  Irish  Parliament  and  the  Imperial  Parliament  alike  to  be 
"  beneficial  to  the  people  of  Ireland,"  and  to  "  contribute  much  to 
the  ease  of  the  poor." 

Tbe  judges  of  these  courts  are  members  of  the  Bar,  who  are  per- 
mitted to  practise,  and  who  do  practise  in  the  Superior  Courts. 
The  coorts  sit  four  times  in  the  year  only,  but  continue  sitting  until 
the  entire  business  for  each  sessions  is  disposed  of  As  the  judge, 
in  analogy  to  the  high  position  which  the  sheriff  in  Scotland  occu- 
pies in  relation  to  the  magistrates,  is  also  Chairman  of  the  Justices 
Bssembled-fttctlie  Quarter  Sessions  for  criminal  proceedings^  the 
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courts  are  frequently  and  popularly  called  Quarter  Sessions  Courts, 
and  the  judge  is  called  the  Chairman  of  the  County. 

n.  DIFFERENCES  IN  JURISDICTION  IN  THE  LOCAL  GOURT& 

(a)  Scottish  Local  Coarts. 

Whether  it  spnmg  from  a  difference  in  the  historic  relations  of 
the  aristocracy  to  the  Crown  in  Scotland,  or  from  a  difference  in 
the  relations  of  the  clergy  to  the  aristocracy,  the  feudal  law  had  a 
different  development  in  Scotland  from  what  it  had  in  England. 
The  consequence  is,  that  a  lai^e  portion  of  what  is  known  in 
England  as  Equity  forms  an  integral  part  of  the  Common  Law  of 
Scotland.  In  Scottish  law-books  there  is  reference  made  to  the 
inherent  equitable  jurisdiction  of  the  Court  of  Session;  but  the 
details  of  this,  when  inquired  into,  disclose  a  very  minute  portion 
of  what  is  called  Equity  proper.  In  the  resiilt,  therefore,  and  as  a 
general  proposition,  we  may  say  that  all  questions  of  whatever 
nature  touching  personal  property,  may  be  thed  in  the  local  courts 
in  Scotland,  no  matter  what  the  kind  or  amount  of  the  debt  In 
addition  to  this  jurisdiction,  the  local  courts  are  also  Coarts  of 
Bankruptcy  and  Courts  of  Admiralty ;  and  the  judge  of  the  local 
court  has  power,  either  under  his  general  jurisdiction  or  his  con- 
sistorial  jurisdiction,  to  try  nearly  every  question  that  can  arise  in 
matters  relating  to  wills.  It  would  appear,  therefore,  that  the  local 
courts  in  Scotland  have  ample  powers  to  do  complete  justice  in  law, 
in  equity,  in  bankruptcy,  and  in  probate  matters. 

Q))  English  ZoccU  Cou/rts. 

In  England,  again,  a  complete  jurisdiction  in  bankruptcy  has 
been  conferred  on  one  hundred  and  twenty  of  the  Local  Courts,  so 
that  on  an  average  there  are  at  least  two  Courts  of  Bankruptcy  for 
each  county;  and  this  jurisdiction  is  not  limited  either  in  kind  or 
in  amount  It  is  also,  to  a  large  extent,  an  exclusive  jurisdiction; 
and  while  the  Court,  in  some  cases,  can  restrain  proceedings  in  any 
other  Court,  it  is  not  itself  liable  to  be  restrained  by  other  Courts. 
But  in  Equity  the  jurisdiction  is  limited  to  the  determination  of 
questions  affecting  a  fund  not  exceeding  £500  in  amount  A  few 
of  the  courts  exercise  an  Admiralty  jurisdiction  up  to  £300,  and  all 
the  Local  Courts  have  a  jurisdiction  in  contentious  matters  in  pro- 
bate where  the  personal  estate  of  the  deceased  does  not  exceed 
£200.  The  Common  Law  jurisdiction  is  still  restricted  to  £50,  no 
case  involving  a  greater  amount  being  within  the  ordinary  jurisdic- 
tion of  the  Court,  unless,  by  a  written  memorandum  of  agreement, 
the  suitors  agree  that  it  should  be  tried  by  the  Judge  of  that  Court 

It  is  expedient,  for  reasons  which  will  hereafter  appear,  to  inquire 
into  the  equity  jurisdiction  of  the  English  courts  somewhat  more  in 
detail  The  distinction  between  Law  and  Equity  in  English  jurist 
prudence  arose  mainly  from  an  accident  of  history;  but,  in  so  fiff 
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88  it  18  fonnded  on  any  scientific  principle,  it  may  be  said  to  be 

based  on  these  two  particulars :  First,  the  Common  Law  can  only 
give  relief  when  the  question  at  issue  is  between  one  plaintiff  and 
one  defendant,  or  one  set  of  plaintiffs  and  one  set  of  defendants. 
Where  the  interests  of  third  parties  are  involved  in  the  litigation, 
the  Common  Law,  unless  where  expressly  aided  by  recent  statutes, 
is  powerless  to  do  complete  justice    And,  second,  the  relief  a  Com- 
mon Law  court  can  give,  unless  in  the  action  of  ejectment,  and  in 
the  cases  in  which  a  special  power  has  been  given  it  by  statute,  is 
restricted  to  judgment  for  a  sum  of  money,  by  way  of  satisfiaustion 
for  a  debt  or  damages  for  a  wrong.    Thus,  the  administTation  of  the 
estates  of  deceased  persons,  by  which  the  rights  of  the  creditors,  the 
legatees,  the  next  of  kin,  and  the  heir  of  the  deceased,  may  be  ad- 
justed and  settled,  can  only  be  attained  by  the  aid  of  a  court  of 
Equity.    Then  again,  the  rights  of  persons  interested  in  property 
vested  in  trustees,  being  wholly  ignored  by  the  Common  Law,  can 
only  be  enforced  by  a  court  of  !^uity.    To  this  Court  also  must 
resort  all  persons  imder  disability  when  any  question  touching  pro- 
perty arises.    All  minors,  and  lunatics,  and  idiots,  are  under  the 
speoal  protection  of  the  Lord  Chancellor,  and  whatever  independ- 
ent existence  a  married  woman  enjoys  in  these  coimtries,  she  enjoys 
by  the  favour  of  the  Court  of  Chancery,  as  the  Common  Law  con- 
siders her  one  and  the  same  person  as  her  husband.    Persons  who 
have  taken  or  given  mortgages  on  property,  or  have  put  themselves 
under  penalties  or  forfeitures,  persons  who  desire  to  wind  up 
partnership  accounts,  find  it  expedient  also  to  obtain  the  aid  of  the 
Court  of  Chancery.    I  do  not  profess  to  give  an  exhaustive  category 
of  the  heads  of  even  the  exclusive  jurisdiction  of  an  Equity  Court ; 
but  from  those  mentioned  it  will  be  obvious  that  any  tribunal 
which  is  prevented  from  dealing  with  the  numerous  cases  which 
might  arise  under  one  or  other  of  the  heads  enumerated,  must  be 
far  indeed  from  being  in  a  position  to  do  complete  justice,  and  if 
its  jurisdiction  be  not  supplemented  by  some  other  court  competent 
to  deal  with  it,  there  will  be  some  wrongs  without  a  remedy. 

Now,  since  1865  the  English  County  Courts  have  exercised  a 
tolerably  complete  Equity  jurisdiction,  up  to  the  linut  of  £500, 
which  I  have  mentioned.  It  is  worth  while  to  enumerate  the 
heads  of  the  jurisdiction  there  given,  as  the  extent  of  the  interests 
affected  by  it  will  be  thus  more  apparent : — 

L  ^  Suits  by  creditors,  legatees  (whether  specific,  pecuniary,  or 
residuary  devisees,  whether  in  trust  or  otherwise),  heirs-at-law,  or 
next  of  kin,  against  or  for  an  account  or  administration  of  personal 
or  real,  or  real  and  personal  estate. 

2.  Suits  for  the  execution  of  trusts. 

3.  Suits  for  foreclosure  or  redemption,  or  for  enforcing  any  charge 
or  lien. 

4.  Suits  for  specific  performance  or  for  the  delivering  up  or 
canceUing  any  agreement  for  the  sale  or  purchase  of  any  propoty. 
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5.  Proceedings  under  the  Trustee  Belief  Acts  or  under  the 
Trustee  Acts. 

6.  Proceedings  relating  to  the  maintenance  or  advancement  of 
infants. 

7.  Suits  for  the  dissolution  or  winding-up  of  partnerships. 

8.  Proceedings  for  orders  in  the  nature  of  injunctions  requisite 
for  granting  relief  in  the  above  matters,  or  for  stay  of  proceedings 
at  law,  to  recover  any  debt  provable  under  a  decree  for  the 
administration  of  an  estote  made  by  the  court,  to  which  the  appli- 
cation for  the  order  to  stay  proceedings  is  made." 

(c)  Irish  Local  Courts. 

In  Ireland  there  is  a  large  jurisdiction  of  an  eqtdtable  character 
conferred  on  the  judges  of  the  local  courts  by  the  Landlord  and 
Tenant  Act,  1870.  The  Chairman  is  enabled  to  give  compensation, 
under  the  provisions  of  that  Act,  to  any  amount ;  and  in  arriving 
at  his  decision  he  is  enabled  to  take  into  consideration  the  equities 
between  landlord  and  tenant  By  the  previous  Land  Acts  of  1860, 
the  Chairman  was  made  an  Equity  judge  to  confirm  leases  by 
limited  owners.  A  contentious  jurisdiction  in  Probate,  where  the 
personal  estate  of  the  deceased  does  not  exceed  £200,  and  the  real 
estate  is  under  £300,  has  also  been  for  many  years  enjoyed  by  these 
Gourt&  Again,  a  legatee  can  proceed  in  the  Civil  Bill  Court  for 
the  amount  of  his  legacy  where  the  fund  does  not  exceed  £200. 
Legacies  or  annuities  not  exceeding  £20,  whether  charged  on  real 
estate,  or  payable  out  of  personal  estate,  can  be  recovered  in  the 
local  courts,  no  matter  how  valuable  the  property,  or  how  great  in 
amount  the  assets  may  be  on  which  these  legacies  or  annuities  are 
charged.  And,  in  addition  to  this,  every  defendant  is  entitled,  at 
the  hearing  of  every  civil  biU,  to  every  defence  which  he  may  have 
in  Law  or  Equity.  But,  notwithstanding  the  large  powers  thus  in 
part  given  to  these  Courts,  they  are  still  without  any  general  Equity 
jurisdiction  in  the  matters  I  have  enumerated  as  being  within  the 
power  of  the  English  local  courts ;  and  one  of  the  objects  of  that 
enumeration  was  to  bring  into  contrast  the  absence  of  such  power 
in  the  local  courts  in  Ireland  In  1876  an  Admiralty  jurisdiction 
was  conferred  on  two  of  the  local  courts — ^those  of  Belfast  and  Cork. 
This  is  rather  de  jure  than  de  /ado,  however,  as,  though  the  Act 
came  into  operation  in  August  last,  no  rules  have  as  yet  been  made 
under  it. 

While  powers  so  extensive  in  some  directions  have  been  freely 
given  to  these  Courts,  they  have  no  jurisdiction  to  try  an  ordinary 
Common  Law  case  where  the  amount  in  dispute  exceeds  £40. 
They  have  no  general  jurisdiction  in  Equity,  and  they  can  scarcely 
be  said  to  have  any  Bankruptcy  jurisdiction. 

The  only  jurisdiction  of  that  kind  now  possessed  by  the  Irish 
local  courts  is  that  given  by  the  Bankruptcy  Act  of  1872,  which 
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enables  the  Court  of  Bankruptcy  to  refer  cases  to  the  Chairmen  of 
Quarter  Sessions,  upon  the  application  of  any  creditor,  or  of  the 
debtor,  and  the  court  below  is  thereupon  to  have  all  the  power  and 
authority  with  respect  to  the  matter  which  the  court  above  would 
have  had.  I  cannot  find,  however,  that  a  single  application  or 
order  has  been  made  under  this  Act.  The  court  below  has  no 
machinery  for  carrying  out  the  details  of  a  bankruptcy  matter ;  the 
Clerk  of  the  Peace  is  entrusted  merely  with  the  duty  of  returning 
tbe  petition  and  orders  to  the  court  above,  and  the  rules  made  by 
the  court  provide  that  the  application  is  not  to  be  made  imtil  after 
the  choice  of  a  creditor's  assignee.  It  is  questionable  whether 
much  would  be  saved,  therefore,  in  the  way  of  expense,  and  there 
would  probably  be  a  considerable  loss  in  the  matter  of  time,  as  the 
court  sits  only  once  every  quarter  of  a  year,  and  a  bankruptcy 
matter  requires  constant  and  steady  supervision.  The  court,  too, 
would  be  engaged  on  an  unwonted  task,  and  the  professional  men 
would  be  inexperienced  in  the  practice.  It  is  obvious  no  general 
advantage  can  be  taken  of  the  courts  of  the  Chairmen  under  such 
circumstances ;  and  if  Bankniptcy  jurisdiction  is  to  be  conferred 
effectually,  it  must  be  by  some  provisions  very  different  from  those 
I  have  mentioned. 

(d)  Jurisdiction  as  to  Beat  Estaie, 

Questions  involving  title  to  real  estate  have  been  jealously 
reserved  for  the  superior  courts  in  the  three  kingdoms  alike.  In 
Scotland,  actions  of  heritable  right,  as  they  are  called,  cannot  be 
tried  in  the  Sheriff's  Court.  These  actions,  however,  are  to  be 
distinguished  from  possessory  actions — where  the  point  of  title  is 
not  directly  involved,  but  only  that  of  possession.  The  Scottish 
judges  look  on  the  local  court  as  the  proper  court  for  this  class  of 
actiona  They  are  brought  for  attaining  possession,  for  maintaining 
possession,  or  for  recovering  it,  and  for  the  payment  of  rents.  When 
a  person  has  been  in  possession  for  seven  years,  without  interrup- 
tion, by  a  written  title,  he  is  entitled  to  judgment ;  but  if  the  title 
be  disputed,  such  dispute  can  only  be  tried  in  the  Court  of  Session. 

In  Ireland,  a  landlord  may  proceed  by  ejectment,  or  for  the  pay- 
ment of  rent,  when  the  amount  sought  to  be  recovered  does  not 
exceed  £100,  Before  the  year  1874,  whenever  a  hort^fide  question 
of  title  was  raised  in  any  matter  before  the  Chairman,  his  jurisdic- 
tion was  ousted ;  but  in  that  year  an  Act  was  passed  empowering 
him  to  proceed  where  the  annual  value  does  not  exceed  £20. 

This  provision  was  copied  from  the  English  Act  of  1867,  which 
enabled  the  English  County  Courts  to  try  questions  where  neither 
the  value  nor  the  rent  of  the  property  exceeds  £20. 

(«)  Scottish  Local  Court — Small  Causes  Jurisdiction, 
Notwithstanding  the  advantages  of  the  local  court  in  Scotland-^ 
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which  xesembles  the  English  and  Irish  superior  courts  in  hayuig 
formal  pleadings,  and  necessarily  considerable  costs  and  some  delay 
in  its  degrees — it  was  felt  desirable  to  have  a  still  more  easy  melliod 
of  recovering  small  debts,  and  accordingly  a  Small  Debts  court  was 
created  by  the  1  Vict.  c.  41.  The  jurisdiction  is  limited  to  debts 
under  £12.  No  solicitors  are  allowed  to  appear,  except  by  penms- 
sion  of  the  Sherifif.  No  appeal  is  allowed,  except  for  corruption  and 
malice,  and  the  appeal  is  to  the  next  circuit  judge.  This  worked 
so  well  apparently,  that  in  1867,  by  the  "Debts*  Recovery  Act"  of 
30  &  31  Vict  c.  96,  which  recites  the  benefits  conferred  by  the 
Small  Debts  courts  a  similar  benefit  was  extended  to  causes  between 
£12  and  £50  in  actions  for  "  house  maills,  men's  ordinaries,  servants' 
fees,  merchants'  accounts,  and  other  the  like  debts,"  that  is,  for  rent, 
use,  and  occupation,  and  the  money  counts;  and  though  parties 
may  appear  by  solicitors,  the  procedure  is  simpler  than  in  the 
ordiinary  Sheriff's  Court,  and  the  costs  less — ^though  they  are  higher 
considerably  than  in  our  Civil  Bill  Courts,  a  solicitor  being  allowed 
£4  for  the  ''conduct  of  a  cause"  between  £40  and  £50  in  value, 
whether  for  plaintiff  or  defendant  This  fee  is  exclusive  of  the 
Sheriff-Clerk's  and  Sheriff-oflBicers'  fees,  which  may  be  considerable, 
and  of  the  crier's  fee,  which  is  not  considerable,  being  limited  to 
one  peimy,  and  is  also  exclusive  of  the  cost  of  executing  the  decree. 

(/)  Special  StattUdble  Jurisdiction  in  Scotland,  England,  and 

Ireland. 

There  are  certain  jurisdictions  conferred  on  the  local  courts  in  all 
the  three  kingdoms  by  various  special  enactments,  which  it  is 
necessary  to  refer  to  in  passing.  In  Ireland,  special  powers  are 
given  to  the  Chairman  in  various  matters  under  the  Grand  Jury 
Acts,  the  Municipal  Corporations  Act,  the  Poor  Belief  Acts,  the 
Town  Commissioners  Act,  the  Landed  Property  Act,  the  Landlord 
and  Tenant  Act,  the  Drainage  Act,  the  Irish  land  Act,  the  Local 
(Government  Acts,  and  other  Acts.  In  some  instances  the  amoimt 
which  may  be  awarded  is  £50,  in  some  £100,  and  under  the  Land 
Act  no  limit  as  to  amount  is  fixed. 

In  England,  proceedings  may  be  taken  in  the  County  Court 
under  the  Nuisances  Removal  Act,  the  Metropolitan  Buildiug  Acts, 
the  Municipal  Corporations  Acts,  the  Married  Women's  Property 
Acts,  the  Merchant  Shipping  Act,  the  Charitable  Trust  Acts,  the 
Friendly  Societies,  and  other  Acts. 

In  Scotland,  special  jurisdictions  are  conferred  upon  the  Sheriff's 
Court  by  certain  local  Acts — such  as  relate  to  canals,  railways,  and 
other  similar  undertakings,  under  the  Savings  Bank  Acts,  the 
Hawkers'  Act,  the  Boad  and  Turnpike  Act,  and  other  Acts;  and 
under  the  Small  Debts  Acts  and  Debts  Becovery  Acts,  a  summary 
jurisdiction  is  given,  to  which  I  have  already  referred. 

I  would  obs^e  that  the  general  policy  of  these  various  euact- 
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menis  in  the  three  countries  shows  that,  as  new  statutable  causes 
of  action  were  cieated,  it  was  thought  expedient,  as  well  as  natural 
and  proper,  that  the  special  penalties  and  debts  of  a  public  character, 
and  the  compensations  and  awards  of  a  local  nature,  in  these  statutes 
first  provided  for,  should  be  recovered  in  the  local  courts,  and  in 
such  cases  the  question  as  to  the  limit  of  the  jurisdiction  of  the 
conrta  does  not  seem  to  have  been  regarded  as  one  of  primary  im- 
portance, nor  does  any  regard  seem  to  have  been  paid  to  uniformity 
in  that  respect 

It  would  seem,  therefore,  that  while  England  is  inferior  to 
Scotland  in  the  breadth  and  extent  of  the  power  enjoyed  by  its 
local  courts,  Ireland  is  ten  or  twelve  years  behind  England  in 
similar  matters. 

It  would  seem,  further,  that  while  the  Scottish  system  of  local 
tribunals  is  characterized  by  symmetry  and  simplicity,  the  local 
tribunals  of  England  and  Ireland  are  not  based  on  any  uniform 
principle  either  as  regards  the  nature  of  the  cases  within  their 
jurisdiction  or  the  amount  recoverable. 

(2*0  he  continued,) 
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UNDER  THE  EDUCATION  (SCOTLAND)  ACT,  1872. 

NO.  V. 

Whsn  at  an  earlier  stage  in  discussing  this  subject  we  considered 
some  of  the  questions  as  to  "  emoluments  "  arising  under  the  55th 
section  of  the  Act,  and  the  decision  so  specifically  given  by  Lord 
fiutherfurd  Clark  in  the  case  of  Fraser  v.  Tfie  Sdiool  Board  of 
Carluke  {arUCy  p.  149),  it  was  pointed  out  that  from  the  views  taken 
by  the  Lord  Ordinary,  and  indicated  in  the  note  appended  to  his 
judgment  in  that  action,  difficulties  might  arise  if  the  change  in  the 
number  of  scholars  attending  a  school  were  to  be  in  the  direction 
of  a  decrease  instead  of  an  increase,  and  if,  consequently,  the  amount 
of  the  master's  income  so  far  as  dependent  at  least  upon  the  school 
fees  were  to  sufifer  diminution.  A  question  indeed  of  this  nature 
may  perhaps  even  yet  become  the  subject  of  judicial  inquiry,  but 
this  it  is  sincerely  to  be  hoped  will  be  averted  if,  as  is  not 
improbable,  some  indication  of  opinion  be  given  by  the  Judges  in 
the  Inner  House,  whither  the  Carluke  School  Board  have  now 
carried  their  litigation — some  indication  so  clear,  we  mean,  as  to 
obviate  any  such  risk,  and  place  by  authoritative  dictum  these 
matters  entirely  beyond  reasonable  doubt. 

The  55th  section  of  the  Act,  however,  as  was  noticed  in  our  last 
month's  article^  had,  prior  to  Mr.  Eraser's  case,  received  interpreta- 
tion in  another  direction  from  the  second  Kelso  case  (March  5» 
1875, 2  R.  520),  and  although  for  the  sake  of  consecutive  arrange- 
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ment  it  was  not  convenient  at  the  time  to  do  more  than  refer  to  this 
branch  of  that  case,  we  may  now  proceed  to  examine  the  points 
involved  more  in  detail,  premising  our  observations  with  the 
remark  that  of  the  two  questions  at  issue  the  first,  having  reference 
to  the  legality  of  the  School  Board's  proceedings,  and  to  their  powers 
of  acting  in  the  way  in  which  they  did,  has  already  been  fully  con- 
sidered, and  that  we  are  now  about  to  look  solely  at  the  particular 
question  there  raised  under  the  55th  section. 

From  the  reports  of  the  case  it  appears  that  for  nearly  100  years 
the  old  parish  school  of  Kelso  was  divided  into  two  departments : 
of  these  the  Grammar  School,  as  it  was  termed,  embraced  the  higher 
branches  of  education,  such  as  classics,  modern  languages,  and 
mathematics,  subjects  which  were  taught  under  the  immediate  super- 
Vision  of  the  parochial  schoolmaster  himself;  while  the  other  depart- 
ment was  commonly  called  the  English  School,  and  there  an 
assistant  teacher  directed  the  education  of  the  younger  or  less 
advanced  children,  and  took  charge  of  all  the  elementary  work. 
In  1858  a  vacancy  occurred  in  the  oflSce  of  parochial  schoolmaster, 
and  the  minister  and  heritors  of  the  parish  advertised  for  a  new 
rector,  of  whom  they  required  that  he  should  possess  a  competent 
knowledge  of  classical  history  and  antiquities,  as  well  as  of 
the  higher  educational  subjects  already  mentioned.  They  also 
announced  in  the  same  advertisement  a  scale  of  the  fees  to  be 
charged  by  the  rector  for  the  various  subjects  taught  by  him,  and 
when  Mr.  Hunter  was  appointed  it  was  agreed  that,  in  the  event  of 
the  retirement  of  the  English  master,  the  heritors  and  teacher 
should  come  to  some  arrangement  for  the  continued  conduct  of  the 
school.  This  arrangement  was  actually  made  in  1861,  when,  as  had 
been  anticipated,  the  retirement  of  the  English  master  took  place, 
and  by  the  agreement  then  entered  into  Mr.  Hunter  undertook, 
inter  alia,  (1)  to  manage  the  English  school  at  the  fees  as  then  fixed, 
(2)  to  provide  an  assistant  for  it,  and  himself  to  teach  in  that 
department  daily  for  at  least  one  hour.  Matters  were  on  this  foot- 
ing when,  in  1874,  the  schools  under  the  Education  Act  came  to  be 
vested  in  the  Kelso  School  Board,  who  took  the  place  of  the  minister 
and  heritors  by  whom  the  arrangement  with  the  schoolmaster  had 
been  made.  The  new  governing  body  proceeded  to  unite  the 
grammar  and  the  English  departments  into  one  school ;  they  also 
restricted  the  teaching  of  the  higher  branches  of  education  in  this 
combined  school  to  one  hour  per  diem  ;  and,  above  all,  they  entirely 
remodelled  the  scale  of  fees  payable  by  the  children.  The  teacher 
protested  and  raised  an  action ;  and  the  portion  of  his  statements 
referable  to  section  55th  were  to  the  effect  that  he  was  greatly 
affected  by  the  change  both  professionally  and  socially,  and 
that  he  was  now  called  upon  to  perform  duties  and  to  fill  a 
position  materially  different  from  that  which  he  had  undertaken 
when  appointed  by  the  minister  and  heritors  in  1858. 

Besides  this,  Mr.  Hunter  also  maintained  that  the  teaching  no 
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longer  being  of  a  high  class,  an  inferior,  or  at  least  a  scholasticallj 
inferior,  body  of  pupils  were  attending  the  school ;  and  this,  together 
with  the  change  in  the  scale  of  fees,  was,  he  alleged,  depriving  him 
in  the  sense  of  the  statute  of  a  large  portion  of  the  "  emoluments  " 
to  which  he  was  entitled,  and  which  he  had  enjoyed  prior  to  the 
existence  of  the  local  governing  body.  The  plea  put  upon  record 
by  the  pursuer  upon  this  point  was  that  these  alterations  could 
only  be  competently  made,  provided  the  teacher's  rights  were 
preserved  intact,  or  compensation  were  given  him  for  any  loss 
inflicted. 

When  we  look  at  this  part  of  Mr.  Hunter's  case  it  appears  to 
contain  two  separate  lines  of  attack,  though  based  upon  a  single 
plea,  for  there  is  in  the  first  place  the  baneful  influence  of  the 
change  upon  his  social  and  professional  stcUus,  and,  secondly,  its 
detrimental  effect  upon  his  pocket.  The  Act,  it  will  be  remembered, 
protects  teachers  appointed  prior  to  1872  from  any  prejudice  caused 
by  its  provisions  in  respect  of  •*  tenure  of  office,  emoluments,  or 
retiring  allowance  ....  secured  or  enjoyed  by  law,  contract,  or 
usage,"  and  in  point  of  fact  Mr.  Hunter  maintained  that  he  was 
being  prejudiced  by  the  change  made  in  school  arrangements  in 
respect  to  his  ''  tenure  of  office,"  as  secured  to  him  when  the  Edu- 
cation Bill  became  law.  Then,  again,  he  said  that  as  to  ''  emolu- 
ments" the  change  in  the  scale  of  fees  was  injurious  to  him.  When 
the  case  came  before  Lord  Young,  his  Lordship,  in  disposing  of  it, 
pointed  out  that  "  tenure  of  office,"  in  the  sense  of  the  Act,  meant 
"simply  duration  of  office,  or  the  time  for  which  it  is  held  by  law, 
contract,  or  usage,"  and  refused  to  give  any  judicial  sanction  to  the 
aigoment  advanced  for  the  teacher,  that  the  statutory  expression 
impUed  the  existence  of  a  contract  between  the  School  Board  on 
the  one  hand  and  the  schoolmaster  on  the  other,  whereby  the 
arrangements  between  the  contracting  parties  as  subsisting  at  the 
date  of  the  Act  were  to  be  continued.  "  A  parish  schoolmaster 
held,  or  had,  *  tenure'  of  his  office,"  it  was  observed,  "  ad  vitam  atU 
culpam,  but  a  change  in  the  mode  of  conducting  the  school,  or  in 
the  branches  taught — whether  by  reduction  or  addition — made  by 
the  managers  of  the  school  (the  minister  and  heritors)  in  the  due 
course  of  management,  was  certainly  not  objectionable  as  a  change 
of  his  *  tenure '  of  office."  His  Lordship,  moreover,  expressed  grave 
doubts  as  to  the  power  of  a  public  body  in  this  way  to  tie,  as  it  were, 
its  own  hands,  by  entering  into  a  contract,  and  rendering  itself 
incapable  of  performing  its  public  duty,  or  at  least,  shackled  in  the 
bee  exercise  of  its  authority.  The  feelings  of  the  teacher  might  no 
doubt  be  hurt,  and  that  not  unnaturally,  by  the  new  policy  adopted 
by  the  managers,  but  this  was  quite  a  different  matter  from  per- 
mitting those  feelings  "  to  prevail  over  the  deliberate  judgment  of 
the  Board."  There  were  sdso  delicate  questions  as  to  the  advisa- 
bility of  carrying  the  higher  education  so  far  as  had  been  done  at 
Kelso,  and  taJdng  the  principal  teacher  almost  entirely  away  from 
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tbe  elementary  portion  of  his  school,  and  of  all  such  things  the 
Board,  whom  the  Lord  Ordinary  deemed  to  be  the  proper  authority, 
had  judged  as  being  matters  within  their  own  province,  and  they 
must  be  presumed  to  have  acted  in  what  they  considered  the  best 
interests  of  the  ratepayers,  and  of  the  progress  of  education  in  the 
parish.  Rejecting,  therefore,  the  interpretation  thus  insisted  upon 
for  the  pursuer  as  to  the  words  "  tenure  of  office,"  the  same  judge 
observed  on  the  second  point,  under  section  55th,  that  of  ''  emolu- 
ments," that  in  the  first  place  he  did  not  think  that  the  arrange- 
ment made  with  the  heritors  and  minister,  and  already  referred  to, 
implied  any  obligation  on  them  to  continue  either  the  teaching  or 
the  fees  on  the  same  basis  durante  officio;  and  in  the  second  place, 
that  the  Act,  by  section  53rd  (already  quoted  in  discussing  the 
case  of  BiuJianan  v.  The  School  Board  of  TtUliallan,  2  R  793), 
directed  the  School  Board  to  fix  the  fees.  "  I  do  not  know,  and  it  is 
probably  still  uncertain,  whether  the  revenue  of  the  school  will  be 
increased  or  diminished  by  the  reduction  of  the  scale.  If  the 
result  shall  be  an  increase  (whether  by  the  greater  gross  amount 
of  the  fees  themselves  or  by  a  larger  share  of  the  grant  earned) 
there  will  be  money  enough  to  make  good  the  pursuer's  '  emolu- 
ments,' whatever  meaning  shall  be  attached  to*  the  term ;  and  if  it 
shall  be  a  decrease,  the  deficiency  must  be  made  good  by  the  rates 
under  the  provisions  of  the  Act.  In  neither  case  can  the  pursuer 
complain  of  the  reduction  as  a  violation  of  his  right,  which  is  only 
that  his  '  emoluments,'  as  secured  to  him  by  law  or  contract,  at  the 
date  of  the  Act  shall  not  be  prejudiced.  ...  I  think  it  is  impossi- 
ble to  maintain  that  section  55  overpowers  section  53,  to  the  effect 
of  disabling  the  School  Board  from  fixing  the  school  fees  during 
the  tenure  of  office  of  a  teacher  appointed  before  the  Act,  and 
entitles  such  teacher  directly  to  draw  the  fees  according  to  the 
scale  which  was  in  observance  at  the  passing  of  the  Act."  His 
Lordship  pointed  out  how  unreasonable  such  a  sacrifice  of  all 
interests  to  those  of  the  teachers  would  be,  and  that  there  was  not 
to  be  found  in  the  Act  anything  to  countenance  this  view.  The 
Board,  it  was  accordingly  held,  had  acted  within  their  powers, 
although  any  question  of  claims  by  the  pursuer  for  compensation 
for  loss  under  section  55  was  carefully  reserved.  The  teacher 
having  reclaimed,  the  First  Division  sustained  the  interlocutor, 
though  but  one  of  the  Judges,  Lord  Ardmillan,  gave  a  full  opinion. 
Lord  Deas  only  adhering  in  a  few  sentences,  and  Lord  Mure  simply 
concurring,  while  the  Lord  President  was  absent  from  the  advising. 
Lord  Ardmillan,  while  agreeing  absolutely  with  the  construction  of 
the  Act  adopted  by  Lord  Young,  made  sevei-al  observations  to  the 
effect  that  the  primary  purpose  of  the  statute  was  to  foster  ele- 
mentary education,  there  being  ''  no  provision  to  meet  such  a  case 
as  that  now  put,  of  damage  said  to  have  been  caused  by  the  intro- 
duction of  elementary  education,  and  the  limiting  of  the  higher 
eduisatioii  in  an  ordinary  parish  school"    The  *'  tenure  of  office  " 
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his  Lordship  undeTstood  to  mean,  that  the  previously-appointed 
teacher  should  not  under  the  Act  **  be  liable  to  dismissal  at  plea- 
sure, but  shall  be  only  liable  to  dismissal  under  section  60th,  for 
fault  or  for  ascertained  inefficiency  or  unfitness/' 

Reviewing  the  judgment  in  this  case  as  a  whole,  it  is  certainly 
perhaps  the  most  important  one  yet  pronounced  as  explanatory  of 
the  Act,  for  not  only  the  55th  and  the  53rd  sections  have  received 
interpretation,  but  the  powers  of  School  Boards  as  general  managers 
of  aU  school  matters  have  been  defined,  and  in  a  very  wide  sense 
confirmed.    Mr.  Hunter  really  sought  reparation  in  this  action  by 
two  totally  different  modes,  which,  for  the  sake  of  distinction,  may 
be  called  respectively  "  damages  "  and  "  compensation/'    He  first 
of  all  sought  to  have  it  found  that  the  Board  had  exceeded  their 
powers.     ••  You  have  acted  illegally,  you  have  acted  lUtra  vires,  and 
yoa  must  pay  me  damages  for  doing  this."    The  pursuer  sought  to 
place  the  School  Board  in  much  the  same  position  as  that  of  a 
person  who  had,  after  purchasing  an  estate,  attempted  to  override 
the  obligations  of  his  predecessors  and  to  oust  a  previous  tenant, 
and  had  employed  the  machinery  of  law  against  him  wrongfully, 
and  in  defiance  of  his  rights.    But  this  claim,  of  course,  falls  to  the 
ground  at  once  on  its  being  found  that  the  Board  had  not  exceeded 
their  powers,  but  were  acting  quite  legally.    Next,  the  teacher 
claimed  what  we  have  termed  "  compensation,"  not  for  wrongous 
treatment,  but  for  losses  against  which  the  Act,  as  he  read  it,  pro- 
tected him.    It  is  a  curious  thing  that  this  claim  for  "compensation" 
is  utterly  untenable  if  made  in  conjunction  with  that  for  "damages." 
The  first  proceeds  on  the  ground  that  what  was  done  was  illegal, 
the  second  tacitly  recognises  the  legality  of  the  proceedings  in 
themselves,  but  says,  "  Though  what  you  have  done  is  legal,  yet  the 
statute  forbids  your  aeting  so  as  to  injure  my  '  tenure  of  office,'  or 
my  emoluments.' "    Again,  the  Court  decided  against  the  teacher 
as  to  the  meaning  of  "  tenure  of  office,"  and  he  was  left  face  to  face 
with  actual  facts  as  to  ''  emoluments."  •  It  cannot  be  doubted  that 
if  the  change  produced  a  falling  off  in  the  fees  from  the  amount  at 
which  they  stood  in  1872,  to  the  extent  of  that  falling  off  would 
Mr.  Hunter  be  entitled  to  reimbursement,  and  we  find  from  the 
temis  of  the  interlocutor  that  the  Judges  reserved  to  him  all  such 
claims.    In  schools  like  those  at  Kelso,  the  difficulties  both  of 
the  School  Board  and  of  the  teacher  in  making  and  in  assenting  to 
charges  axe  naturally  great.    We  confess  to  much  sympathy  with 
those  who,  in  Mr.  Hunter's  position,  have  raised  their  schools  to  a 
high  standard,  and  (though  strictly  speaking  simply  parochial 
teachers)  have  maintained,  by  their  abilities  and  power  of  imparting 
Imowledge,  a  reputation  sufficient  to  attract  to  their  classes  pupils 
drawn  from  a  superior  social  sphere.    No  doubt  the  teacher  in  such 
a  place  must  feel  himself  aggrieved  by  a  change,  the  imdoubted 
tendency,  if  not  the  direct  object,  of  which  is  to  reduce  the  educa* 
tiou  to  its  jnore  elementary  branches,  and  ''level  down"  rather 
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than  "  level  up."  But  the  results  of  these  encroachments  on  the 
public  and  general  basis  of  our  old  parochial  system  of  education 
must  not  be  set  aside ;  with  the  example  of  England  before  us  we 
cannot  shut  our  eyes  to  them ;  the  system  in  Scotland  was  no  doubt 
for  a  long  time  admirable,  and  in  the  earlier  days  of  this  century 
perhaps  few  countries,  if  any,  could  boast  so  well-taught  a  popular 
tion,  yet  we  venture  to  think  the  thin  end  of  the  wedge  had  been 
inserted,  and  that  before  the  Education  Act  was  passed  our 
parochial  system  had  become  endangered.  Let  it  not  be  supposed 
for  a  moment  that  we  wish  to  depreciate,  or  rather  that  we  fail  to 
appreciate  to  its  fullest  extent,  the  vcdue  of  the  labours  of  parochial 
schoolmasters.  The  ambition  which  led  them  to  desire  to  advance 
their  scholars  beyond  merely  elementary  work  was  laudable  in  the 
highest  degree,  and  was  truly  patriotic :  this,  too,  all  the  more  so, 
that  in  those  days  no  Government  funds  were  available  to  aid  them, 
no  Inspector  was  coming  round  to  observe  them,  no  local  news- 
papers existed  to  puff  tlieir  efforts  when  successful,  or  comment 
upon  their  deficiencies  when  they  failed.  Tet  this  very  praise* 
worthy  desire  on  the  part  of  the  teachers  gradually  led  to  the  state 
of  things  to  be  found  heretofore  at  Kelso,  and,  we  doubt  not,  in  a 
good  many  other  places ;  the  Grammar  Schools  were  not,  certainly, 
as  in  England,  endowed  by  benevolent  persons  with  large  sums  of 
money  or  landed  estates,  still  the  change  was  coming  over  them, 
the  same  change,  though  minor  in  degree,  which  diverted  Eton, 
Harrow,  Eugby,  Shrewsbury,  and  many  another  English  school, 
from  the  benevolent  purposes  of  educational  charity  to  which  they 
were  destined  by  their  broad-minded  founders.  The  real  purpose  of 
the  school  in  those  cases  has  been  lost ;  the  boys  "  intended  for 
professional  life,''  and  "  pupils  drawn  from  a  different  social  class," 
referred  to  by  Mr.  Hunter  in  his  statements,  have  there  overriden, 
outnumbered,  and  almost  expelled  the  real  objects  of  the  founda- 
tion, the  remaining  traces  of  whom  are  to  be  found  in  those  boys 
whose  parents  reside,  or  for  a  certain  time  have  resided,  in  the  town 
nearly  adjoining  the  school,  and  who  have  thereby  acquired  a  right 
to  education  at  a  low  or  almost  nominal  rate,  boys  who  have  sdso 
to  suffer  the  nameless  insults  which  schoolboys  know  well  how  to 
inflict  No  doubt  we  put  a  somewhat  extreme  case,  but  there  are 
many  Grammar  Schools  in  England,  as  those  who  know  of  them 
well  can  testify,  where  those  who  were  reaUy  at  the  outset  intended 
to  be  the  recipients  of  the  benefit,  find  themselves  more  or  less 
ousted  by  the  higher  class  pupil  from  a  distance. 

Accordingly,  when  the  Education  Act  was  passed,  the  School 
Board  of  Kelso  may  have  been  imbued  by  some  such  ideas  as  those 
just  indicated,  and,  perusing  Lord  Ardmillan's  opinion,  we  find  given 
in  a  couple  of  sentences  a  comprehensive  view  of  the  spirit  of  the 
statute : — *'  The  main  object  of  that  statute  was  to  secure,  to  as  laige 
an  extent  as  possible,  useful  elementaxy  education.  It  was  not 
indeed  intended  to  extinguish  or  supersede  the  higher  education  in 
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all  schools  under  the  statute.  Provision  is  made  for  maintaining 
in  certain  places  and  under  certain  circumstances  that  higher 
education.  But  a  wide  discretion  is  necessarily  left  to  the  School 
Board." 

And  again :  "  There  may  be  cases  in  which,  having  regard  to  the 
special  circumstances  of  the  parish  or  district,  a  greater  or  a  less 
proportion  of  the  higher  education  may  be  deemed  right  and  ex- 
pedient. It  may  even  be  that  in  this  parish  of  Kelso  there  may  be 
reasons  why  the  higher  education,  which  had  been  previously  given, 
ought  not  to  have  been  so  seriously  diminished,  but  might  well 
have  been  continued  to  a  greater  extent  than  has  been  dona  But 
that  is  a  question  not  of  power,  but  of  discretion." 

Perhaps  schoolmasters  reqidre  to  remember,  or  estimate  too 
lightly,  the  dangers  to  which  their  desire  for  the  higher  subjects, 
natural  though  it  be,  may  expose  ^he  general  cause  of  education 
in  a  district ;  and  also  they  should  bear  in  mind  the  fact  that  in 
the  case  of  a  large  number  of  their  pupils  the  period  of  life  assigned 
to  education  is  necessarily  brief,  and  cannot,  looking  to  their  own 
and  their  parents'  means  of  subsistence,  be  prolonged ;  the  large 
majority  in  this  light  might  perchance  run  the  risk  of  being 
neglected  for  the  few,  whereas  if,  on  the  opposite  supposition,  the 
higher  branches  became  all  prevalent,  another  gulf  of  peril  is 
yawning  equally  wide.  No  doubt  there  is  a  golden  mean  between 
either  extreme,  and  this  should  be,  we  think,  the  object  of  attention 
for  School  Boards.  If  these  bodies  are  Aissy  and  meddlesome 
where  fuss  and  middling  are  not  required,  if  they  cut  down  every- 
thing but  the  bare  •*  three  R*s,"  and  enforce  the  simple  teaching  of 
a  remote  country  district  in  a  thriving  town,  then  they  must  expect 
grave  diflSculties,  for  they  will  worry  the  teacher  on  the  one  hand, 
and  on  the  other  give  his  ambition  no  scope,  and  deny  him  the 
honest  pleasure  of  seeing  his  successful  pupils  bearing  away  in 
after  life  higher  honours  than  school  can  offer,  and  further,  they 
will  run  the  risk  of  depreciating  the  value  of  a  career  in  which, 
mercenary  though  some  would  have  it  to  be,  we  cannot  but  think 
that  eveiy  day  there  are  to  be  seen  evidences  of  unsordid  and  un- 
selfish ends.  J.  J.  & 

{To  U  eofUffiued.) 


PRACTICE  IN  SHERIFF  COURTS. 

Sib, — Tour  correspondents  "  Inquirer  "  and  **  A  Toung  Practitioner  ** 
have  found  a  real  grievance,  and  are  to  be  congratulated  on  the  dis- 
covery, but  I  scarcely  think  your  readers  will  be  inclined  to  accord 
them  the  qrmpatby  they  seem  to  desire,  even  though  they  should 
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not  succeed  in  piociiring  the  intervention  of  the  Home  Secretary,  the 
Lord  Advocate,  and  the  other  members  of  Parliament  It  is  to  be 
presumed  that  your  correspondents  are  resident  at  the  seat  of  the 
Court  in  their  respective  counties ;  and  if  their  complaint  was  that 
with  all  their  advantages  they  cannot  monopolise  the  whole  busi- 
ness of  the  Courts,  and  prevent  their  brethren  who  are  not  so 
favourably  situated  from  obtaining  a  share,  one  might  be  able  to 
sympathize  with  them  though  possibly  some  other  remedy  than 
additional  legislation  on  the  subject  might  suggest  itself.  But 
they  do  not  aim  so  high.  They  do  not  even  seek  that  their  non- 
resident brethren  shoiUld  be  forced  to  allow  them  to  share  in  the 
trouble  and  responsibility  of  preparing  the  writs  and  other  docu- 
ments which  they  have  to  lay  before  the  Court  It  is  difficult  to 
see  why,  unless  it  be  from  some  doubts  as  to  their  competency  for 
such  work  Their  complaint  is  simply  that  they  are  not  employed 
in  the  ennobling  and  responsible  task  of  handing  in  and  receiving 
such  documents  across  the  counter  in  the  Sheriff-Clerk's  office.  It 
13  well  known  that  work  of  that  sort  requires  no  special  training, 
or,  in  fact,  any  knowledge  of  law,  and  is  usually  delegated  to  the 
youngest  apprentice  or  the  messenger  in  an  office ;  and  if  such  is 
the  work  of  which  your  correspondents  consider  it  a  real  grievance 
to  be  deprived,  one  can  scarcely  know  which  to  admire  most,  their 
modesty  or  the  limited  extent  of  their  capacity.  An  agent,  though 
resident  in  the  immediate  neighbourhood  of  the  Court,  can  have 
that  work,  and  the  other  matters  referred  to  by  your  correspondents, 
done  for  him  without  putting  himself  to  the  trouble  of  leaving  his 
desk,  and  it  is  hard  to  see  why  a  different  rule  should  apply  to 
agents  resident  a  few  miles  fit>m  the  seat  of  the  Court  They  are 
quite  as  amenable  to  the  jurisdiction  of  the  Court,  and  there  is 
surely  no  unreasonableness  or  impropriety  in  their  making  such 
arrangements  with  some  person  who  has  ready  access  to  the  Sheriff- 
Clerk's  office  for  lodging  and  borrowing  papers,  etc.,  as  will  satisfy 
that  official  that  these  things  are  done  on  their  responsibility,  and 
so  as  that  captions  and  other  orders  of  Court  can  be  enforced 
against  them  if  necessary. 

Your  correspondent's  remarks  as  to  the  employment  of  the  Post 
Office  by  Shenff-Clerks  seem  to  be  altogether  uncalled  for.  The 
postal  arrangements  of  this  country  are  now  so  complete  that 
articles  and  documents  of  the  greatest  value  and  importance  are 
daily  transmitted  through  the  post  without  the  slightest  risk,  and 
it  would  be  hard  indeed  if  Sheriff-Clerks  and  their  deputes  should 
not  be  allowed  to  make  use  of  the  Post  Office  even  for  the  trans- 
mission of  a  small  debt  summons.  I  need  hardly  remind  you  that 
the  officials  in  the  Becord  Offices  transact  business  through  the 
Post  Office  directly  with  agents  in  the  coimtry,  and  not  only  is 
there  a  great  saving  of  expense,  but  also  of  time,  with  little  or  no 
risk.  The  usefulness  of  the  Post  Office  has  also  been  very  much 
extended  by  recent  legislation,  notably  in  the  provisions  made  for 
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the  citation  of  juiymen,  and  the  service  of  certain  kinds  of  stim- 
monses  which  can  be  done  very  expeditiously  and  inexpensively 
by  means  of  registered  letters,  and  I  have  no  doubt  that  through 
time  the  facilities  afforded  will  be  much  more  largely  taken 
advantage  of.  It  is  evident,  therefore,  your  correspondent's  com- 
plaints are  entirely  behind  the  spirit  of  the  age,  and  nothing  seems 
to  be  more  calculated  to  bring  the  profession  of  a  law  agent  into, 
contempt, — I  am,  &c.  L  G.  H. 

12ih  Apnl  1S77. 


Treatise  on  Beview  in  Criminal  Cases  by  High  Court  and  Circuit 
Court  of  Justiciary,  and  on  Procedure  in  Criminal  Cases  in 
Inferior  Courts  in  Scotland,  with  Rdaiive  Statutes,  Notes  of 
Decided  Cases,  etc.  By  the  Honourable  Henky  J.  Moncreiff, 
Advocate. 

This  is  as  honest  and  painstaking  a  piece  of  workmanship  as  has 
been  contributed  to  the  legal  literature  of  Scotland  for  many  a  day. 
It  meets  a  want  that  has  been  often  felt.  Dealing  as  it  does  with 
a  class  of  subjects,  in  regard  to  which  absolute  accuracy  is  neces- 
sary in  order  to  avoid  claims  of  damages  and  heavy  expenses,  it 
will  guide  the  legal  practitioner  to  correct  conclusions,  which  he 
could  only  otherwise  have  arrived  at  by  a  laborious  examination  of 
inconsistent  statutes  and  decisions.  The  siunmaiy  powers  of  ad- 
ministration committed  by  modem  statutes  to  inferior  magistrates 
are  exercised  very  frequently  under  perplexing  circumstances  and 
with  great  haste ;  and  with  the  best  intentions  very  experienced 
professional  men  have  fallen  into  the  pit.  The  proceedings  on 
being  leisurely  examined  are  found  to  be  tainted  by  some  fatal 
flaw;  a  suspension  follows;  and  the  sentence  of  the  inferior  judge 
is  set  aside  with  costs,  to  be  succeeded  in  due  course  by  the  action 
of  damages. 

It  is  very  remarkable  that  this  branch  of  practice  should  be  left 
80  long  without  the  guidance  of  a  treatise  to  explain  it.  The 
decisions  on  the  subject  are  to  be  found  scattered  through  many 
volnmes  of  reports  of  the  civil  and  criminal  courts ;  and  it  is  not  to 
be  wondered  at  that  these  decisions,  even  though  given  by  eminent 
judges,  are  sometimes  irreconcilable.  They  turn  very  frequently 
upon  no  point  of  principle,  and  even  when  they  do,  there  occur, 
as  seen  in  the  pages  of  this  book,  many  inconsistent  judgments. 
Take  for  example  Mr.  Moncreiff's  chapter  as  to  what  shall  be  con- 
sidered civil  and  v^hat  criminal — a  text  upon  which  the  civil  and 
the  criminal  courts  heard  many  an  argument.  No  two  judges 
agree  as  to  the  criterion  upon  which  a  conclusion  shall  be  reached 
upon  the  subject ;  and  the  2$th  section  of  the  Summary  Procedure 
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Act  only  partiallj lemo ved  the  difficulty;  for  the  definition  there 
is  confined  simply  to  "the  purpose  of  fixing  the  Court  of  Beview 
in  summaiy  prosecutions  for  statutory  offences  and  the  recovery  of 
sfestatory  peiudties,  as  to  which  the  greatest  uncertainty  previously 
prevailed."  "  The  usual  tests,"  says  Mr.  Moncreiff,  "  of  civil  and 
criminal  jurisdiction  were  often  rendered  deficient  by  the  language 
used,  or  mode  of  recovery  enjoined,  by  the  statute  imposing  the 
penalty  or  creating  the  offenca  Questions  frequently  arose  as  to 
whether  the  offence  charged  was  malum  in  se  or  mo/i^m  prohibitwm, 
and  if  the  latter,  whether  the  statute  intended  that  it  should  be 
regarded  as  criminal"  As  regards  all  other  matters,  except  juris- 
diction, the  line  of  demarcation  must  be  ascertained  by  a  study  of 
the  decisions,  which  Mr.  Moncreiff  has  so  clearly  digested,  and 
such  questions  may  arise  in  regard  to  the  admissibility  of  evidence 
of  parties^  e,g.  the  competency  of  a  wife  being  examined  for  or  against 
her  husband ;  and  also  as  to  the  concourse  of  the  Procurator-Fiscal, 
and  many  other  cases.  Even  as  regards  jurisdiction,  the  practice  at 
the  present  moment  seems  to  be  very  loose,  for  suspensions  are 
brought  under  the  Employers  and  Workmen  Act,  1875,  before  the 
Court  of  Justiciary,  though  the  proceedings  against  the  workmen 
are  now  entirely  of  a  civil  character,  and  their  evidence  admis- 
sible— ^unlike  the  criminal  procedure  under  the  former  Master  and 
Servant  Act,  4  Geo.  IV.  cap.  34 

We  have  said  that  the  work  of  Mr.  Moncreiff  has  been  done 
with  great  pains,  and  we  are  entitled  to  pronounce  an  opinion  upon 
it,  because  we  have  tested  it  in  many  places.  But  it  is  not  the 
industrious  collection  of  authorities  that  requires  alone  to  be  com- 
mended ;  along  with  this  there  is  a  clear  statement  of  their  import 
and  a  correct  appreciation  of  their  relative  value.  But  we  quarrel 
altogether  with  the  title  which  the  author  has  given  to  his  book. 
It  is  not  altogether  misleading,  but  it  does  not  do  justice  to  his 
labours.  The  work  is  not  merely  a  treatise  on  the  law  of  review 
in  criminal  cases.  It  is  this,  no  doubt ;  but  it  contains  an  immense 
deal  beyond,  which  will  render  it  necessary  as  a  handbook  for  legal 
practitioners  all  over  the  country,  and  serviceable  to  others  than 
the  limited  class  who  have  now  and  then  to  present  suspensions  to 
the  Court  of  Justiciary.  It  is  in  reality  what  Paley's  book  is  to 
the  law  of  England — "a  treatise  on  summary  convictions ; "  and  it 
is  to  be  regretted  that  the  author  did  not  adopt  the  form  of  that 
admirable  treatise.  Mr.  Moncreiff  has  stated  all  the  law  from  the 
commencement  to  the  close  of  a  summary  prosecution.  The  juris- 
diction of  the  Courts  is  stated ;  the  formalities  of  the  information, 
complaint,  or  petition ;  the  procedure  before  the  Sheriff  and  jus- 
tices ;  and  in  particular,  the  mode  in  which  the  trial  must  take 
place — all  are  to  be  found;  and  the  ** review*'  of  these  procee^ngs  is 
only  the  supplement  to  the  primary  process.  In  a  concluding 
chapter  he  sums  up  the  grounds  of  review  of  proceedings  in  criminal 
causes  in  inferior  courts,  and  be  saya:  ''  Many  of  these  are  to  be 
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found  scattered  thi*ough  previous  pages,  and  a  few  bave  been 
grouped  under  such  general  beads  as  '  oppression/  '  incompeteocy/ 
'  wilful  deviations  in  point  of  form/  etc.  The  main  object  of  tbe 
present  chapter  is  to  group  a  few  of  these  and  similar  cases  under 
tbe  successive  heads  or  stages  of  a  criminal  prosecution  or  suit  in 
an  inferior  court,  before  triS,  during  trial,  and  after  trial,  to  which 
they  respectively  belong;"  and  then  follows  an  interesting  chapter, 
wbich  begins  at  the  beginning  with  (1)  jurisdiction,  and  then  pro- 
ceeds quite  orderly  thus:  (2)  instance;  (3)  arrest;  (4)  citation; 
(5)  search  warrants ;  (6)  delay  in  bringing  the  accused  before  a 
magistrate  after  arrest ;  (7)  judicial  examination ;  (8)  where  delay 
is  improperly  refused ;  (9)  the  complaint  or  libel ;  (10)  evidence ; 
(11)  amendment  of  complaint;  (12)  adjournment  of  trial;  (13) 
conviction  and  sentence.  This  chapter  indicates  how  the  book 
must  be  recast  upon  a  second  edition.  These  ought  to  be  the 
headings  of  successive  chapters,  and  the  Summary  Procedure  Act 
relegated  to  an  appendix.  Our  objection  is  more  a  matter  of  form 
than  of  substance,  because  all  the  substance  is  in  the  book  already; 
but  order  and  method  are  valuable  qualities  in  a  law-book,  because 
they  kre  the  means  of  saving  tima  The  best  index  will  not  supply 
their  place ;  and  Mr.  MoncreifiT  must  do  justice  to  himself  in  tliis 
respect,  when  he  comes  to  a  second  edition ;  and  also  he  must 
adopt  a  title  that  will  give  a  correct  idea  of  the  enormous  quantity 
of  information  which  his  work  contains. 

tn  the  meantime  we  have  only  to  express  the  opinion  that  the 
author  has  done  good  service  to  his  profession,  and  will  save  many 
an  hour  of  weary  hunting  for  authorities  to  his  professional  brethren. 

The  Merchant  Shipping  Laws;  being  a  Consolidation  of  all  the 
Merchant  Shipping  and  Passenger  Acts  from  1854  to  1876 
inclusive;  with  Notes  of  all  the  leading  English  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix 
earUaining  the  New  Rides  issued  in  October  1876,  forming  a 
complete  Treatise  on  Maritime  Law.  By  A.  0.  Boyd,  LL.B., 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  8vo.  Stevens 
and  Sons,  London.     1876. 

Since  the  passing  of  the  Merchant  Shipping  Act,  1854,  the  Legis- 
lature has  applied  itself  diligently  to  the  task  of  amending  that 
Act,  of  amending  the  amending  Acts,  and  again  of  revising  and 
xe-revising  all  the  complicated  provisions  of  the  various  statutes 
affecting  merchant  shipping,  untU  it  has  become  almost  impossible 
for  the  classes  most  affected  to  know  what  is,  and  what  is  not,  law. 
Numerous  Orders  in  Council,  too,  have  been  issued,  purstiant  to 
powers  given  by  Parliament,  which,  in  repealing,  altering,  or  modi- 
fying the  Shipping  Acts  and  preceding  Orders,  have  added  to  the 
confusion  and  to  the  difficulties  of  those  who  have  to  consult  them. 
The  oidy  consolation  wbich  can  be  offered  to  unfortunate  shipowners 
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and  shipmasters  in  their  struggles  to  avoid  contravening  the  provi- 
sions of  the  fourteen  statutes  at  present  in  force  is,  that  their  position 
would  have  been  much  worse  if  all  the  Bills  introduced  by  private 
members  into  Parliament,  and  professing  to  amend  the  existing 
statutes,  had  been  permitted  to  become  law.  The  codification  of  the 
Merchant  Shipping  Acts  has  been  long  talked  of,  and,  indeed,  a 
Merchant  Shipping  Code  Bill,  embracing  all  the  laws  relating  to 
Merchant  Shipping,  has  been  prepared,  and,  if  passed,  would 
undoubtedly  be  of  the  greatest  advantage  to  the  country. 

In  this  work  Mr.  Boyd  has  done  what  the  Legislature  ought  to 
have  done,  and  has  consolidated  the  existing  enactments  in  a  very 
thorough  manner.  He  has  taken  the  principal  Act  as  the  foundii- 
tion  of  the  book,  the  clauses  of  which,  with  the  exception  of  those 
repealed,  he  has  printed  in  regular  order,  and  in  place  of  the 
repealed,  or  partially  repealed,  clauses,  he  has  inserted  the  clauses 
of  the  various  amending  Acts.  New  enactments,  such  as  those 
contained  in  the  Act  of  1876,  he  has  placed  under  the  headings  in 
the  principal  Act,  to  which  they  naturally  belong.  Thus  the  pro- 
visions respecting  unseaworthy  ships  enacted  by  39  &  40  Vict.  c.  80 
are  arranged  under  Part  IV.  of  the  1854  Act,  viz,  "  Safety  and. 
Prevention  of  Accidents."  The  clauses  from  amending  Acts  are 
introduced  by  a  full  reference  to  the  statute  from  which  they  are 
taken,  |90  that  there  is  no  risk  of  the  new  clause  being  mistaken  for 
an  original  provision  of  the  principal  Act.  Where  clauses  are 
repealed  reference  is  made  to  the  section  by  which  they  are  repealed. 
Some  verbal  alterations  have  been  introduced  with  the  view  of 
securing  a  uniform  use  of  terms  throughout  the  Acta  The  Act  of 
1862,  without  any  apparent  reason,  altered  the  names  of  "  shipping 
masters"  and  "shipping  offices"  into  the  more  sonorous  ones  of 
"  superintendent  of  a  mercantile  marine  office "  and  "  mercantile 
marine  offices."  Accordingly,  Mr.  Boyd  has,  and  we  think  wisely, 
substituted  the  latter  terms  for  the  former  throughout  this  work. 
This  will  undoubtedly  facilitate  the  reading  of  the  Acts  by  ship- 
owners and  other  non-professional  persons ;  and  so,  too,  will  the 
insertion  of  the  forms  or  amended  forms  immediately  after  the 
clauses  which  refer  to  them.  "The  Passengers  Act,  1855,  is 
treated  in  a  similar  way — the  amending  Acts  of  1863  and  1870 
being  incorporated  with  it.  In  both  cases  the  consolidation 
seems  to  have  been  carefully  done,  and  will  prove  a  great  assist- 
ance to  shipowners,  masters,  and  others  practically  engaged  in 
shipping,  while  Government  officials  employed  in  carrying  out 
the  Acts  will  probably  find  it  tiseful  in  the  performance  of  their 
duties.  To  lawyers  it  will  be  principally  bseful  in  saving  time 
which  would  otherwise  be  wasted  in  reading  repealed  dauses. 
Mr.  Boyd  has,  however,  not  merely  consolidated  the  Acts,  but  has 
appended  to  the  different  clauses  notes  which  state  in  a  concise^ 
and  generally  accurate,  form  the  result  of  cases  decided  upon  the 
clauses,  or  upon  corresponding  clauses,  and  he  has  pre&ced  the 
several  parts  of  the  Act  with  a  compendious  statement  of  the 
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common  law  relating  to  the  subject-matter  of  the  ensning  sections. 
In  these  the  law  is  generally  stated  with  clearness  and  accuracy, 
but  occasionally  mistakes  have  crept  in.  Thus,  at  page  99  in  a  note 
on  bottomry  and  respondentia,  it  is  said, "  The  want  which  exacts  the 
loan  must  be  such  as  if  not  supplied  would  prevent  the  prosperous 
completion  of  the  voyage,  and  the  necessity  must  be  some  physical 
one,  that  is,  either  the  ship  is  damaged,  or  not  victualled,  or  in  such 
a  condition  that  there  will  be  danger  if  she  continues  her  voyage ;  ** 
and  as  an  example  of  a  cause  not  physical,  and  therefore  not  suffi- 
cient, he  gives  the  case  of  a  ship  arrested  for  an  antecedent  debt  of 
the  owners.  This  is  inaccurate.  The  true  rule  is  that  as  any  alter- 
native for  the  captain  is  better  than  the  total  loss  of  the  ship  and 
caigo,  he  is  under  the  necessity  of  choosing  another  alternative,  if 
any  such  be  possible ;  and  in  respect  of  bottomry,  any  combination 
of  events,  which  would  prevent  the  completion  of  the  voyage  with 
profit,  unless  money  be  obtained  on  bottomry,  may  amount  to  such 
necessity.  A  bottomry  bond  is  not  in  all  cases  void  on  the  ground 
of  the  absence  of  necessity  if  the  repairs  be  completed  before  the 
bond  to  raise  money  to  pay  for  them  be  given  or  contracted  for.  If 
the  repairs  are  completed,  but  the  ship  cannot  leave  port  until  they 
are  paid  for,  the  completion  of  the  repairs  is  an  immaterial  fact  in 
estimating  the  necessity  for  bottomry.  But  if  the  shipwright  agree 
to  repair  on  the  personal  credit  of  the  owner  he  cannot  afterwards 
found  on  a  bottomry  bond,  which  he  has  obtained  from  the  captain, 
because  by  agreeing  to  rely  on  the  owner's  credit  he  has  engaged 
not  to  arrest  the  ship.  In  the  note  on  section  388  it  is  incorrectly 
stated  that  that  section  takes  aM'ay  a  remedy  from  persons  who 
have  received  an  injury.  The  section  merely  gives  statutory  sanc- 
tion to  a  rule  of  the  common  law,  that  an  owner  ia  not  liable  for 
injuries  occasioned  by  the  fault  of  a  pilot  whom  he  is  compelled 
to  take  on  board,  and  in  whose  selection  he  has  no  choice.  The 
lesponsibility  of  a  shipowner  for  the  acts  of  the  master  and  crew  is 
founded  upon  the  presumption  that  the  owner  chooses  his  own 
servants,  and  gives  them  orders  which  they  are  bound  to  obey,  and 
that  the  acts  of  the  servants,  so  far  as  third  persons  are  concerned, 
must  be  taken  to  be  the  acts  of  the  owner.  This  presumption  does 
apply  to  the  case  of  a  pilot,  whom  the  owner  is  obliged  to  take  on 
hoard,  and  entrust  with  the  navigation  of  his  ship,  and  who  is  not, 
properly  speaking,  his  servant.  As  section  388  is  limited  in  its 
application  to  the  United  Kingdom,  the  fact  that  the  rule  of  the 
common  law  is  identical  with  that  of  the  statute  is  important  in 
cases  of  collision  abroad,  and  ought  to  have  been  stated.  The  Aotes 
however  are  generally  good,  and  not  encumbered  with  superfluous 
matter. 

The  index  is  full,  and,  as  we  have  already  said,  the  book  will  be 
of  great  use  to  those  interested  in  shipping. 


VOU  XXL  KG.  CCXLV.— MAY  1877. 


STSl  BEVIEWS. 

The  Merekant  Shipping  Acts  1854  to  1876,  vnth  Notes  and  Index, 
and  an  Appendix  of  Relative  StaitUes,  Rules  for  Court  of  Sur- 
vey,  and  Investigations  into  Shipping  Casualties,  Forms,  etc. 
By  George  W.  T.  Omond,  Esq.,  M.A.,  Advocate.  Bell  and 
Bradfute,  Edinburgh.     1877. 

This  is  a  usefal  edition  of  the  Merchant  Shipping  Acts,  which  are 
printed  in  the  order  in  which  they  were  enacted.  The  repealed 
■sections  are  placed  within  brackets,  and  reference  made  to  the 
clause  of  the  amending  statutes  by  which  they  are  repealed.  This 
has  involved  a  great  amount  of  unnecessary  printing,  and  it  would, 
we  think,  have  been  better  to  have  simply  noted  the  repealed  sec- 
tions, and  referred  to  the  clauses  substituted  for  them.  It  will 
seldom  happen  that  the  repealed  sections  will  require  to  be  referred 
to,  and  then  only  for  the  purpose  of  understanding  the  cases  decided 
upon  them.  Still  there  is  a  certain  convenience  in  having  the 
whole  statutes  on  Shipping  Law  in  one  volume,  and  with  all  their 
clauses  intact  Instead  of  consolidating  the  statutes  into  one  con- 
tinuous whole,  Mr.  Omond  has,  by  a  series  of  cross  references, 
generally  accurate,  put  it  in  every  one's  power,  with  a  little  trouble, 
to  ascertain  what  is  the  existing  enactment  on  any  point.  A  good 
deal  of  labour  will  be  thus  saveid,  but  for  non-professional  persons, 
such  as  shipowners  and  shipbrokers,  there  will  still  remain,  to  some 
extent,  the  difficulty  of  construing  the  clauses  of  the  different  Acts 
in  their  bearing  on  one  another.  In  an  Appendix  there  are  given 
a  number  of  Acts  which  the  student  of  Merchant  Shipping  Law 
will  find  useful  for  reference.  There  are  also  several  forms  given 
in  the  Appendix,  which  have  been  substituted  by  the  Bos^  of 
Trade,  pursuant  to  powers  given  by  the  1854  Act,  for  those  con- 
tained in  the  schedules  of  that  Act,  and  also  a  number  of  other 
useful  forms.  The  Index  is  very  full,  and  adds  materially  to  the 
utility  of  the  book  as  a  book  of  reference.  In  the  references,  how- 
ever, to  the  Appendix,  which  occur  in  the  notes  to  the  Acts,  the 
pages  ought  to  have  been  noted  instead  of  a  mere  general  reference 
to  the  Appendix ;  and  on  sections  203  and  479  it  should  have  been 
noted  that  the  term  of  penal  servitude  is  now  five  years  and  not 
four,  as  in  the  1854  Act. 

Mr.  Omond  has  also  annotated  the  Merchant  Shipping  Acts,  and 
the  notes  upon  the  last  of  the  series,  viz.,  the  Merchant  Shipping 
Act,  1876,  are  accurate  and  suggestiva  Those  on  the  1854  Act 
are  not  so  full  as  they  ought  to  have  been.  Far  too  frequently, 
instead  of  a  note,  there  is  a  mere  reference  to  a  case,  withoiit  the 
slightest  hint  of  its  bearing  on  the  section.  Thus,  on  p.  27,  twelve 
cases  are  quoted  without  the  points  decided  being  mentioned,  and 
references  are  given  to  English  Reports  which  are  only  to  be  found 
'  in  the  libraries  of  a  few  counsel,  and  rarely,  if  ever,  in  the  offices 
of  agents.  Such  references  are  quite  useless,  and  only  inform  the 
reader  that  there  are  many  concealed  pitfalls  in  the  sections  thus 
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annotated.  Again,  thirty-five  cases,  also  without  explanation,  are 
referred  to,  as  having  been  decided  upon  the  regulations  for  pre- 
venting collisions  at  sea.  Many  of  these  cases  are  most  important, 
and  to  a  law-agent  called  on  suddenly  to  advise  in  regard  to  a  col- 
lision it  would  have  been  of  great  assistance  if  the  principles 
decided  in  these  cases  bad  been  shortly  stated,  instead  of  his  being 
referred  to  books  to  which  he  cannot  readily  have  access.  The 
important  Order  in  Council  of  30th  July  1868,  explaining  Articles 
XI.  and  XIIL,  ought,  too,  to  have  been  quoted.  At  page  202  it  is 
stated  that  it  is  not  compulsory  on  a  passenger  ship  to  take  on 
board  a  licensed  pilot  when  she  is  not  carrying  passengers.  This 
is  a  mistake,  which  has  apparently  been  caused  by  the  inaccurate 
rubric  of  the  case  (The  Lion)  quoted  in  its  support.  Certain,  and 
only  certain,  ships,  when  not  carrying  passengers,  are  exempted 
from  compulsory  pilotage  in  the  London  district  and  in  the  Trinity 
House  outport  districts,  but  the  exemptions  do  not  apply  to  other 
districts  in  which  compulsory  pilotage  exists.  The  only  questions 
in  the  case  of  the  Lion  were,  whether  the  Lion  was  in  charge  of  a 
licensed  pilot,  and  whether  the  persons  on  board  were  passengers, 
so  as  to  compel  the  master  to  employ  a  pilot  The  rubric,  how- 
ever, bears,  inaccurately,  that  it  is  not  compulsory  on  a  passenger 
ship  to  take  a  licensed  pilot  on  board  when  she  is  not  carrying  pas- 
sengers, and  this  statement  has  unfortunately  been  taken  without 
examination. 

The  Acts,  however,  are  on  the  whole  carefully  edited,  and  the 
notes  will,  we  doubt  not,  be  found  useful,  though  they  might  easily 
have  been  made  more  so. 


(Dbituarg. 


James  Campbell,  Esq.,  Advocate  (1843),  died  in  Edinbui^gh  on 
9th  April  last,  at  the  age  of  58.  He  went  to  Dornoch  as 
Sheriff-Substitute  in  1854,  whence  he  was  transferred  to  Paisley  in 
1859.  In  November  1865  he  returned  to  Edinburgh,  where  he 
held  a  similar  position  for  nearly  ten  years,  his  resignation  being 
dated  in  September  1875. 

Such,  in  bare  outline,  as  the  dates  give  it,  is  the  oflScial  career  of 
one  who  lacked  no  qualification  for  judicial  eminence,  save  only 
that  forensic  success  which  the  Parliament  House  insists  upon  as 
an  essential  preliminary.  All  who  ever  had  professional  inter- 
course with  him  as  an  Inferior  Judge,  believe  that  if  the  bench  of 
the  Supreme  Court  had  been  open  to  him  on  any  other  condition, 
he  would  have  become  one  of  its  most  distinguished  ornaments. 
A  serenity  of  temper  which  no  angry  discussion  could  disturb,  a 
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presence  of  mind  and  power  of  continuous  attention  which  never 
suffered  the  point  at  issue  to  pass  out  of  sight,  a  strong  sense  of 
the  difference  between  just  and  unjust,  between  right  and  wrong, 
and  above  all,  a  singular  and  most  characteristic  soundness  of  judg- 
ment, these  qualities  were  conspicuously  his.  His  apprehension 
was  quick,  and  his  memory  at  once  accurate  and  tenacious ;  his 
knowledge  of  law  was  such  as  these  qualities  inevitably  secured  in 
an  active  judicial  life  of  twenty  years. 

On  two  occasions  there  was  official  recognition  made  of  him  as  a 
man  of  judicious  counsel  One  was  his  admission  into  the  Com- 
mittee of  the  Faculty  of  Advocates  appointed  to  consider  the  Bill 
which  became  the  Sheriff  Court  Act  of  1853.  The  other  was  his 
selection  by  Lord  Advocate  Gordon  as  a  member  of  the  Royal 
Commission  on  Law  Courts,  which  sat  in  the  year?  1869, 1870,  and 
1871.  Mr.  Campbell  was  no  merely  ornamental  member  silendy 
concurring  with  the  majority.  His  name  frequently  catches  the 
eye  in  the  Commission  Beports  as  an  interrogator. .  Once  he  had  no 
less  a  witness  to  deal  with  than  Lord  Deas.  Any  one  who  will 
look  up  the  reference  which  we  enclose  in  brackets  [Question 
10,206  et  seqqJ]  will  see  how,  in  a  manifest  conflict  of  opinion  be- 
tween the  questioner  and  the  questioned,  the  Commissioner  was 
able  not  merely  to  hold  his  own,  but  to  put  the  distinguished  wit- 
ness to  some  logical  inconvenience.  From  the  conclusions  of  the 
Commissioners'  Report  there  was  a  notable  dissent,  signed  by 
Messrs.  Campbell,  Harrison,  and  Baxter.  When  the  minorities  of 
this  generation  shall  have  become  the  majorities  of  the  next,  it 
will  be  well  to  remember  that  these  reasons  of  dissent  were  written 
by  Mr.  Campbell. 

What  he  was  to  his  friends,  only  his  friends  can  telL  No  one 
more  warmly  sympathized  with  sorrow  or  more  wisely  advised  in 
time  of  trouble.  At  all  times,  in  joy  or  grief,  in  peace  or  anxiety, 
it  was  pleasant  to  listen  to  his  talk,  which  was  a  rare  and  a  cul- 
tivated gift.  During  those  years  of  physical  infirmity  which  began 
some  time  before  his  official  resignation,  his  intellect  seemed  clearer 
and  more  active  than  ever.  Books  and  newspapers,  the  occasional 
visits  of  a  few  old  friends,  and  the  loving  family  by  whom  he  wa.3 
surrounded,  these  were  his  only  means  of  communicating  with  the 
outer  world,  otherwise  quite  shut  out.  His  interest  in  the  daily 
sayings  and  doings  of  men  was  rather  heightened  than  diminished 
by  the  indirect  channels  through  which  alone  they  reached  him. 
Indeed,  it  may  be  said  that  these  later  years  of  his  (the  agony  of 
occasional  neuralgia  excepted)  were  full  of  peaceful  happiness. 
And  so  it  was  to  the  end,  when  the  treacherous  malady  which 
had  so  long  paralysed  his  lower  limbs  crept  up  to  his  brain,  and 
changed  the  light  and  life  there  to  darkness  and  death. 

His  father,  Mr.  Simon  Campbell,  died  in  the  autunm  of  1871. 
The  Journal  of  Jurisprudence  for  January  1872  contains  a  notice 
of  him  in  its  obituary. 


OBmjARr.  277 

T.  W.  EiDDELL  Webster,  Esq.,  Advpcate. — ^We  regret  to  an- 
nounce the  death  of  Mr.  Thomas  Wylie  Eiddell  Webster,  which  took 
place  at  the  Bridge  of  Allan  on  the  29th  of  March.  The  deceased 
gentleman  was  the  youngest  sou  of  the  Eev.  John  Webster,  minister 
of  the  parish  of  Inverarity,  Forfarshire,  and  was  born  there  on  the 
4th  of  July  1807.  He  was  educated  at  the  High  School  and 
University  of  Edinburgh,  and  was  called  to  the  Scottish  Bar  in 
1829.  He  did  not,  however,  long  continue  in  the  practice  of  his 
profession,  but  after  a  few  years  went  to  London,  where,  along  with 
one  of  his  brothers,  he  conducted  a  large  and  influential  business 
as  a  Parliamentary  Solicitor.  His  abilities  as  a  draughtsman  in 
the  preparation  and  amendment  of  Parliamentary  Bills  were  of  a 
very  high  order,  and  in  this  he  had  an  extensive  practice.  As 
might  be  expected,  he  was  brought  into  contact  during  his  life  with 
a  great  number  of  persons,  and  made  himself  a  large  circle  of 
friends,  being  no  less  distinguished  for  his  social  qualities  than  for 
his  business  talents.  Of  a  most  genial  disposition,  and  with  a 
strong  appreciation  of  humour,  he  numbered  amongst  his  friends 
many  men  famous  both  for  their  learning  and  wit,  most  of  whom, 
like  the  late  Lord  Ardmillan,  have  predeceased  him.  Mr.  Kiddell 
Webster  retired  from  business  in  1860,  and  since  then  resided  chiefly 
at  St  Andrews.  He  is  survived  by  one  son,  who  is  also  a  member 
^  of  the  Bar. 

The  late  Shewtf  Dunbar. — ^William  Hyacinthe  Dunbar, 
late  Steward-Substitute  of  Kirkcudbrightshire,  died  on  the  28th  of 
March,  aged  74  He  was  the  eldest  son  of  Major  Dunbar  of  Eden, 
Banffshire,  was  educated  at  King's  College,  Aberdeen,  and  passed 
as  Advocate  in  1826.  He  was  one  of  the  original  reporters  of  the 
Scottish  Jurist^  and  editor  of  that  periodical  from  its  commencement 
in  1829  down  to  November  1845,  when  he  was  appointed  Steward- 
Substitute  of  Kirkcudbright.  That  office  he  held  for  the  long 
period  of  27  years,  discharging  his  duties  with  a  concientiousness 
and  ability  which  won  him  great  respect,  while  in  private  life  his 
kindliness  and  attractive  geniality  made  him  universally  beloved. 
In  consequence  of  his  delicate  health,  he  resigned  office  in  1872, 
and,  on  the  occasion  of  the  inauguration  of  his  successor,  was  pre- 
sented with  an  address  from  the  Commissioners  of  Supply  of  the 
Stewartry,  in  recognition  of  his  long  and  valuable  services.  After 
his  retirement  from  office,  he  continued  to  reside  at  Kirkcudbright, 
and,  as  an  Honorary  Sheriff- Substitute  was  always  ready,  when  his 
health  permitted,  to  give  the  benefit  of  his  services. 

In  more  than  one  sense,  Mr.  Dunbar  belonged  to  a  generation 
that  is  passing  away.  In  personal  bearing  and  manners,  he  was 
distinguished  by  a  certain  refined  dignity  and  exquisite  courtesy, 
which,  we  regret  to  think,  are  becoming  too  old-fashioned  and  rare. 
He  had  a  genuine  love  of  literature,  was  thoroughly  well  read,  and 
possessed  no  small  skill  in  composition,  both  in' prose  and  verse. 
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As  a  classical  scholar  his  attainments  were  much  above  the  average, 
and  he  kept  up  to  the  last  a  familiar  acquaintance  with  the  Latin 
poets.  Among  his  most  intimate  friends  at  the  Bar  were  Outram, 
Glassford  Bell,  Lord  Mackenzie,  Sheriff  Monro,  Lord  Ardmillan, 
and  Professor  Blackie.  By  those  who  knew  him,  of  whom  a  few 
still  remain  about  the  Parliament  House,  he  will  be  remembered 
as  a  more  than  ordinarily  interesting  man.  Still  higher  praise  is 
it,  and  true  of  him,  that  his  life  was  full  of  all  good  thoughts  and 
deeds,  and  his  character  almost  as  free  from  faults  as  imperfect 
human  nature  can  be. 

Alexander  Stevenson,  Esq.,  Writer  to  the  Signet  (1819),  died 
7th  April,  aged  83. 

William  Kennedy,  Esq.,  Writer  to  the  Signet  (1827),  died  23rd 
April,  aged  76, 


^he  ittonth. 


Liability  of  Parish  Ministers  for  School  Rates, — In  the  House 
of  Commons,  on  the  13th  of  April,  Mr.  Barclay  asked  the  Lord 
Advocate  if  he  was  aware  of  the  conflicting  decisions  by  local 
courts  in  Scotland  with  regard  to  the  liability  of  parish  ministers 
for  school  rates,  and  whether,  to  save  the  useless  expenditure  of 
public  money  in  obtaining  a  decision  on  the  point  in  the  Supreme 
Courts,  he  would  introduce  a  biU  to  interpret  the  effect  of  the  Act 
of  1872,  to  be,  as  stated  by  Lord  Advocate  Young  when  it  was 
under  consideration  in  the  House,  to  make  parish  ministers  liable 
for  payment  of  school  rates.  The  Lord  Advocate  said  that  he  could 
not  promise  to  introduce  such  a  bill.  He  had  been  made  aware 
that  in  two  local  courts  opposite  opinions  had  been  expressed  upon 
this  point,  but  he  said,  much  to  the  amusement  of  the  House,  that 
such  difiference  of  opinion  among  local  judges  frequently  occurred, 
and  that  it  would  very  greatly  increase  the  legislative  business  of 
Parliament  if,  in  all  such  cases,  a  bill  was  introduced  to  explain 
the  law.  Does  Mr.  Barclay  really  think  that  an  appeal  to  the 
Court  of  Session  is  a  more  complicated  and  more  expensive  pro- 
ceeding than  the  passing  of  an  Act  of  Parliament  ?  We  had  occa- 
sion some  time  ago  (ante,  p.  80)  to  direct  attention  to  the  remarkable 
ignorance  of  the  principles  and  procedure  of  Scottish  law  displayed 
by  the  great  majority  of  Scottish  members  of  Parliament,  and  this 
sapient  suggestion  of  the  member  for  Forfarshire  only  confirms  the 
truth  of  our  words. 
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Sheriffs,  Sheriff-Clerks,  and  JProciuratorS'Fiscal.—A  return  has 
been  issued  to  an  address  of  the  House  of  Commons,  agreed  to  on 
the  motion  of  Mr.  Eamsay,  furnishing  a  variety  of  particulars  with 
respect  to  Sheriff-Courts  in  Scotland,  for  the  year  1875,  some  of 
which  we  summarize : — 


SHERIFFS 

;. 

ConDtjr. 

NameofSheriflf. 

Number 

of  cases 

disposed 

of. 

Number 

of  days  on 

which 

courts 

held. 

Salary  of 
Shenif. 

Aberdeen    .    . 
Kincardine .    . 

J.  G.  Smith  .     .    . 

.     264 

33 

£1000 

Argyle    .    .    . 

A.  F.  Irvine .    ..    , 

9S 

8 

700 

A^  .    .    .    . 

N.  C.CampbeU.    . 

.     110 

21 

-    700 

Banff.    .    .    .) 

. 

, 

Elgin  •    •    .    . 
Nairn     .    .    . 

B.  R.  Bell .  .    .    . 

154 

!      20 

700 

Berwick.    .    A 

Boxboigh    .    . 

G.  H.  Pattison  .    . 

71 

46 

760 

Selkirk  .    .    . 

Caithness     .    . 

Orkney  .    .    .  > 

G.H.  Thorns    ..    . 

106 

.      29 

700 

Zetland  .    .    . 

Clackmannan  .] 

Kinross  .    .    .  > 

G.  Monro      .... 

67 

34 

660 

Linlithgow .    • , 

Dumfries     .    .  J 

Kirkcudbright   > 

M.  Napier  \  .    1   . 

89 

16 

900 

Wigtown     .    . ) 

Edinburgh  .    . ) 
Haddington     . ) 
Fife    ...    . 

A,  Davidson.    .    . 

-    448 

161 

1760 

J.  A.  Ciichton  ..    , 

;  125 

'.      29 

.    725 

Forfar     .    .    . 

F.  L.  Heriot.    .    . 

.     156 

.      26 

1000 

Inverness    .    . 

W.  Ivory 

23 

7 

700 

Lanark   .    .    . 

W.  Q.  Dickson  ..    . 

.    694 

105 

2000 

Peebles   .    .    . 

Q.  Napier  .... 

5 

6 

600 

Perth.    .    .    . 

176 

27 

850 

Renfrew .    .    . ) 
Bute  .    .    .    .  ( 

P.  Fraser .    .    .    . 

164 

26 

800 

Ross  ...    .) 

G.  D.  Fordyce  (to 

Cromarty    .    .  > 

July  28th).    .    . 

64 

20 

860 

Sutherland.    .) 

J.  H.  A.  Mardonald 

Stirling  •    .    •( 
Dumbarton      •  1 

R.  B.  Blackburn  . 

.      16 

3) 

(to  June  14th> 
R.Lee     .... 

48 

..} 

800 

Totals     . 


2876 


£16,075 


From  other  details  supplied  in  the  return,  it  appears  that  of  the 
2875  cases  disposed  of  142  were  cases  of  the  first  instances  in  the 
Ordinary  Court,  and  1044  appeals  in  the  same  Court ;  362  were 
cases  of  first  instance  in  the  Debt  Eecovery  Court,  and  164  were 
appeals  in  the  same  Court;  1037  were  cases  in  the  Small  Debt 
Court,  and  126  were  criminal  cases.    The  Sheriff  of  Fife  appends 
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to  the  return  of  his  salary  a  note  sa}dng  that  he  had  to  pay  out  of 
it  during  the  year  a  sum  of  £158,  one  item  of  which — £78 — ^was 
one-half  of  the  official  expenses  incurred  at  the  Kirkcaldy  Burgbs 
election,  one  of  the  candidates,  Mr  Jarvis  Harker,  having  become 
bankrupt.  Sheriflf  Fordyce,  of  Eoss  and  Sutherland,  held  no  court 
during  the  year,  being  prevented  by  illness,  and  all  the  work 
referred  to  in  the  table  was  therefore  done  by  his  successor. 

SHERIFFS-SUBSTITUTE. 

NumlMr 
_      .  Number    of  cases    n.i,_|^ 

Connty.  of  Sheriflfs- disposed   B«*~*^ 

Substitute,      of. 

KiSSie! 2  4,002  £2000 

Argyll 4  1,011  1,676 

Ayr .  2  8,468  .  1,600 

BanflF 1  813  .  660 

Berwick 1  383  .  660 

Bute 1  300  600 

Caithness 1  434  600 

Clackmannan 1  587  626 

Dumbarton 1  1,610  600 

Dumfries 1  1,173  800 

Edinbnrgh 3  6,822  3,100 

Elgin 1  1,143  600 

Fife 2  2,063  1,300 

Forfar 2  6,043  1,700 

Haddington 1  .496  600 

Inverness 4  1,660  2,386 

Kinross 1  121  600 

Kirkcudbright 1  817  560 

Lanark 9  27,987  7,160 

LinUthgow 1  1,306  660 

Nairn 1  174  600 

Orkney 1  263  626 

Peebles 1  262  600 

Perth 2  2,162  1,400 

Renfrew 2  6,200  1,600 

fcartr! 3  V39  1,600 

Boxbuigh 1  666  660 

Selkirk 1  220  .       600 

Stirlinff 2  2,866     •  1,400 

Sutherland 1  266  600 

Wigtown  .......  1  680  660 

Zetland 1  226  600 

Totals     ....  67         76,910  ;£38,360 

Of  the  cases  disposed  of  by  the  Sheriffs-Substitute,  17,853  were  in 
Ordinary  Court,  3580  in  the  Debt  Becovery  Court,  45,669  in  the 
Small  Debt  Court,  and  8808  were  criminal  cases. 

SHERIFF-CLERKS,   COMMISSARY-CLERKS,  AND  PROCURATORS-FISCAL. 

From  other  particulars  in  the  return  it  appears  that  there  were 
in  Scotland  during  1875  eight  peisons  holding  the  conjoined  offices 
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of  Sheriff-Clerk  and  Commissary-Clerk,  and  receiving  among  them 
£3935  in  salaries,  while  other  expenditure  in  connection  with  their 
offices  amounted  to  £3460.  There  were  eleven  gentlemen  who 
held  the  two  separate  offices,  receiving  salary  or  emoluments  on 
account  of  each.  The  total  amount  of  their  salaries  was  £5800, 
and  of  the  emoluments  £2573, 148.  4d.  There  were  fifteen  gentle- 
men holding  the  office  of  Sheriff-Clerk  only,  and  receiving  among 
them  £7550, 16&  8d.  in  salary,  and  £182, 13s.  9d.  in  other  emolu- 
ments— in  all,  £7733, 10s.  5d.,  besides  which  £4720  was  paid  for 
ejcpenses  of  their  offices.  There  were  thirteen  gentlemen  who  held 
the  office  of  Commissary-Clerk  alone.  Only  one  of  them  had  a 
salary — ^£600 — but  they  received  £4973  among  them  in  other 
emolumentSy  and  £774,  3s.  5d.  was  paid  for  the  expenses  of  the 
office  of  the  salaried  Commissary-Clerk.  The  total  amount  received 
in  salaries  by  Sheriff-Clerks  and  Commissary-Clerks  of  Scotland 
was  therefore  £17,886,  Is.  8d.,  and  of  other  emoluments  £7729, 
17&  9d.,  making  a  total  of  £25,615, 19&  5d.,  besides  £8954,  3s.  5d. 
of  office  expenditure.  There  were  in  all,  in  1875,  sixty  Procurators- 
Fiscal  in  Scotland,  who  received  among  them  £23,382  in  salaries, 
and  £3708,  lis.  7d.  in  other  emoluments,  while  £920  was  paid  for 
office  expenses.  Altogether  the  expenditure  on  the  Sheriff  Courts 
in  respect  of  salaries  and  fees  of  the  four  classes  of  officials  dealt 
with  in  the  return  was,  in  the  year  named,  £105,527,  5s.  Id.,  and 
the  receipts  in  the  way  of  fees  accounted  for  to  the  Exchequer  were 
£19,093,  Is.  lid..— ScoUman. 

Tears  ago,  says  the  Western  Jurist,  Charles  M.  Lee  was  a  great 
lawyer  in  Bochester,  N.Y.  On  one  occasion  he  was  defending  an 
old  veteran  for  passing  a  forged  promissory  note  for  thirty  doUars. 
There  was  scarcely  a  doubt  of  the  man's  guilt,  but  Lee,  getting  over 
the  knotty  points  of  the  evidence  as  well  as  he  could,  undertook  to 
cany  the  jury  by  escalade  on  the  ground  of  the  prisoner's  revolu- 
tionary services.  He  described  in  graphic  terms  the  bloody  attack 
on  Stony  Point,  by  Mad  Anthony,  at  which  the  prisoner,  then  a 
youth  of  nineteen,  had  distinguished  himself,  and  closed  his  speech 
as  follows : — "  Gentlemen  of  the  juiy,  will  you  send  to  the  State 
prison,  for  passing  a  contemptible  thirty-dollar. foiged  note,  an  old 
hero  of  threescore  and  ten,  who,  in  his  youth,  cheered  the  heart  of 
his  country  in  the  darkest  hour  of  the  Revolution  by  storming 
Stony  Point  ? "  This,  was  a  poser  for  \he  jury,  who,  retiring, 
returned  after  an  absence  of  about  two  hours,  when  the  clerk 
went  through  the  usual  formula, "  Grentlemen  of  the  jury,  have  you 
agreed  upon  a  verdict  ? " — "  We  have."  "  Do  yon  find  the  prisoner 
at  the  bar  guiljby,  or  not  guilty  ?  " — "  Not  guilty,  because  he  stormed 
Stony  Point,"  thundered  the  foreman.  The  audience  applauded, 
the  crier  rapped  for  order,  the  district  attorney  objected  to  the 
recording  of  the  verdict,  and  the  judge  sent  the  jury  out  again,  tell- 
iiKg  the  foreman,  in  a  sharp  tone,  that  they  must  find  an  uncondi- 
tional verdict    After  an  absence  of  a  few  minutes  they  returned. 
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when  the  foreman  rendered  the  simple  verdict  of  not  guilty,  adding, 
however,  as  he  dropped  into  his  seat,  "  It  was  a  good  thing,  thoagh* 
for  the  old  revolutionary  cuss  that  he  stormed  Stony  Point." 

Appointment. — We  are  authorized  to  state  that  the  Sheriflf* 
Substituteship  of  Bauif  has  been  filled  up  by  the  appointment  of 
Mr.  W.  G.  Scott  Mongbeipf,  as  anticipated  in  our  last  number. 


^^kt  ScattxBh  ^to  Mnq^zint  mib  Sheriff  €ouvt  Vitfoxttt. 

SHERIFF  COURT  OF  PERTHSHIRE. 

Sheriffs  Baeclat,  Adam,  and  Lee. 

Hat  &  Etd  v.  Stewabt. 

At  a  public  roup  at  the  pursuers'  mart,  Stewart,  the  defender,  offexed  for  two 
horses,  and  which  were  said  to  have  been  sold  to  him  as  the  last  and  highest 
offerer.  He  refused  to  take  delivery.  The  pursuers,  the  auctioneers,  paid  the 
owners  of  the  horses  the  prices,  and  resold  the  horses  under  wanant.  Tfaey 
then  sued  for  the  difference  of  nrice  or  loss  on  the  sale.  It  was  pled  in  defence, 
(H  no  title  to  sue  ;  (2)  the  derender  was  drunk  and  incapahle  at  the  time  of 
sale  ;  (3)  one  of  the  horses  was  a  roarer.  The  following  interlocutors  were 
pronounced  : — 

**Perih^  16th  June  1876. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  closed  record  :  Sustains  the  defender's  preliminary  plea  of 
no  title  to  sue :  Dismisses  the  action,  reserving  action  to  those  showing  title 
and  interest  to  prosecute  for  breach  of  baigain  :  Finds  the  defender  entiUed  to 
costs,  remits  the  account  thereof  to  the  auditor  to  tax,  and  decerns. 

"Hugh  Baeclat. 

^  Note. — It  cannot  for  a  moment  be  held  that  an  auctioneer  has  in  every  case 
a  title  to  sue  for  the  j^rice  of  articles  whidi  come  within  the  fell  swoop  of  his 
magic  hammer.  He  is  the  mere  machine  of  transference  between  the  seller' 
and  the  buyer.  If  the  buyer  has  paid  the  seller  he  cannot  be  made  to  pay  a 
second  time  to  the  vendue-master,  even  though  the  latter  may  have  been  led 
to  pay  the  seller  before  or  after  the  sale.  The  buyer  may  have  a  claim  of  com- 
pensation against  the  seller  from  which  he  cannot  be  thus  ousted.  So,  too,  an 
arrestment  m  the  hands  of  the  buyer  as  against  the  seller  would  prevent  pay- 
ment to  the  auctioneer.  Payment  to  the  latter  might  be  valid  as  having  an 
implied  mandate  arising  from  possession  and  delivery  of  the  artide  bought  at 
the  same  time  as  delivery,  but  it  would  require  something  more  than  implica- 
tion where  credit  was  given  and  the  true  owner  and  creditor  knbwn.  A  third 
party  jMiyin^  a  creditor  a  debt  cannot  be  held  from  that  mere  &ct  to  have  received 
an  assignation  to  the  debt,  so  as  to  entitle  him  to  sue  the  debtor.  Where  an 
agent  has  a  del  credere  commiasion,  and  the  principal  is  not  disclosed,  the  agent 
1ms  a  quati  title.  But  it  is  doubted  whether  an  auctioneer  comes  under  the 
class  of  agents,  and  such  commission  is  not  averred  in  this  case.  In  most  cases 
there  are  certain  conditions  of  sale  which  become  the  basis  and  rule  of  Uie 
action,  binding;  alike  both  on  the  owners  sending  articles  to  be  sold  by  vendue 
and  to  the  bidders  and  buyers  at  the  sale.  In  some  cases  it  is  ezprettljy 
stipulated  in  the  articles  that  the  price  is  to  be  paid  to  the  auctioneer.  Tfaia 
would  be  a  mandate  by  the  owners  to  the  auctioneer  to  receive  the  price,  and 
if  paid  to  him  this  would  be  a  good  payment ;  but  if  not  paid  it  does  not 
follow  that  the  auctioneer  can  sue  without  the  consent  and  instance  of  the  true 
owner.    The  catalogue  and  conditions  of  sale,  forming  No.  6  of  pEooess,  are 
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aknt  as  to  whom  the  orioe  was  to  be  paid.  The  only  stipulation  is  the  very 
sensible  one  that  '  no  noises  are  to  be  removed  from  the  Hall  without  the 
written  auUiority  of  the  salesman.'  This  goes  no  farther  than  to  indicate  that 
the  transaction  was  one  for  cash,  and  that  horses  were  to  be  withheld  until 
their  price  was  paid.  In  this  case  the  horses  were  not  sought  to  be  removed, 
but  were  rejected.  The  groimd  of  action  is  for  breach  of  bargain,  and  no  one 
bas  a  title  to  sue  for  such  but  the  owner  of  the  article.  He  might  be  very 
willing  to  forego  his  claim  with  the  chance  of  getting  a  higher  price  at  another 
time,  and  which  the  auctioneer  could  not  prevent  him  doing.  It  appears  that 
one  of  the  horses  was  not  even  included  in  the  catalogue,  and  sold  under  any 
condition.  According  to  the  defence  the  payment  to  the  owners  was  made 
after  the  pursuers  were  aware  the  defender  had  refused  to  take  deliverv,  at  all 
events  wnen  they  knew  that  delivery  was  not  taken  in  tenna  of  the  only 
condition  stipulated  in  the  articles,  H.  B.'' 

On  an  appeal  the  Sheriff  (Adam)  pronounced  the  following  interlocutor  : — 
"Edinburgh,  IfOh  October  1876.— The  Sheriff  having  heard  parties'  procur- 
ators on  the  pursuer's  appeal :  Sustains  the  appeal :  Biecals  the  interlocutor  : 
Beuels  the  defender's  preliminary  plea  that  the  pursuers  have  no  title  to  sue, 
and  decerns.  James  Adam. 

"Nate, — ^The  Sheriff  thinks  that  an  auctioneer  has  both  a  title  and  interest 
to  sue  for  the  price  of  goods  sold  by  him  at  a  sale  by  auction,  and  that  it  makes 
no  difference  in  this  respect,  that  the  goods  are  stated  or  known  not  to  be  his 
property,  which  indeed  would  seem  to  be  a  presumption  which  might  safely 
De  nude  in  all  cases  of  sale  by  auction.  See  Addison  on  Contracts,  p.  59  ; 
Mnnton  v.  Butter,  April  24, 1855,  24  L.  J.  2  B.  250 ;  Fither  v.  Mar$haU,  34 
L.J.2B.  177. 

'^  In  this  case  two  horses  were  exposed  at  a  sale  by  auction  held  by  the 
pnisaers  as  auctioneers.  One  of  the  horses  was  stated  m  the  catalogue  to  be 
the  property  of  a  country  gentleman,  but  the  name  was  not  given.  Nothing 
was  said  as  to  the  property  of  the  other.  The  horses  were  alleged  to  have  been 
knocked  down  to  the  defender  as  the  highest  bidder.  Assuming  this  to  be 
troe,  the  Sheriff  thinks  that  a  contract  as  to  the  purchase  of  the  horses  was 
then  made  by  the  defender  with  the  pursuers,  which  they  are  entitl^  to 
enforce.  The  defender  does  not  allege  that  he  has  paid  the  prices  to  the 
ownen.  He  declined  to  take  delivery,  and  refuses  to  pay  at  all.  In  these 
circmnstances  the  Sheriff  sees  nothing  to  take  this  case  out  of  what  he  thinks 
is  the  ordinaiy  rule  of  law  as  to  an  auctioneer's  title  to  sue.  J.  A" 

After  proofs  were  led  the  following  interlocutor  was  pronounced  : — 

"Perth,  29ih  November  1876. — Having  advised  the  process  with  proofs  : 

Finds,  as  matter  of  fact — (1)  the  defender  attended  the  sale  of  horses  at  the 

date  libelled,  and  bade  for  the  two  animals  particularly  mentioned  in  the 

libel,  and  thev  were  knocked  down  to  him  at  the  prices  mentioned  in  the  libel ; 

(2)  the  defender  at  the  time  of  the  sale  and  purchase,  though  he  had  to  some 
extent  been  indulging  in  strong  drink,  was  in  a  state  fit  to  transact  business ; 

(3)  the  defender  refiued  to  take  delivery  of  either  horse,  and  the  same  were 
afterwards  sold  under  warrant  of  Court,  and  the  report  of  sale  judicially 
approved  of,  and  the  free  proceeds  are  correctly  stated  and  deducted  in  the 
IimI  ;  (4)  there  was  no  express  and  special  warranty  given  in  the  sale  of  either 
hoiae,  and  neither  animal  was  rejected  on  account  of  any  breach  of  warranty  : 
Therefore  repels  the  defender's  pleas  in  law  :  Decerns  in  terms  of  the  summons  : 
Finds  the  defender  liable  in  expenses,  remits  the  account  thereof  to  the  auditor 
to  tax,  and  decerns.  Hugh  Babclat. 

'^^ote.— The  only  question  is  whether  the  defender  at  the  time  of  the  sale 
and  purchase  by  him  was  so  drunk  as  not  to  be  in  a  capacity  to  transact 
business  and  make  the  purchase.  Such  defence  is  never  to  be  favourably 
received.  If  it  is  no  defence  for  the  perpetrators  of  criminal  offences,  much 
less  should  it  be  in  mere  civil  contracts.    It  is  a  person  setting  up  his  iniquity 
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to  shield  himself  from  the  consequences  of  his  own  actions.  This  deplorable 
habit  in  some  classes  of  society  admits  of  degrees,  and  it  is  rather  a  question 
for  the  fhysiologisi  than  the  lawuer  to  define  where  the  line  of  self-government 
and  responsibility  is  passed.  If  indulfi^ence  in  liquor  to  any  extent  was  to  be 
found  a  total  bar  to  contracts,  it  is  to  be  feared  there  would  be.  very  few  con- 
tracts entirely  free  from  objection.  It  is  unfortunately  notorious  that  with 
certain  classes  tpiriti  rather  than  stampi  seem  to  be  considered  essential  to  the 
Ugal  completion  of  contracts.  In  this  waj  persons  who  are  habitually  in  the 
way  of  piractice  of  indulginsr  in  strong  dnnxs  would  enjoy  a  great  advantage 
over  their  more  sober  brethren.  They  would  en}oj  the  legal  privilege  of 
persons  in  nonage,  and  take  the  benefit  of  all  bargains  whicn  redounded  to 
their  own  profit,  and  reject  all  others  which  in  their  more  sober  moments  they 
considered  not  to  be  in  their  favour.  The  Sheriff-Substitute  has  had  cases 
where  it  was  established  that  a  party  contracting  was  in  a  deplorable  condition 
of  irresponsibility,  and  the  contract  equally  irrational,  more  especially  where  the 
other  party  contracting  was  instrumental  in  accomplishing  the  more  than 
brutal  state  of  his  fellow-contractor.  There  the  law  decidedly  gives  a  remedy 
to  the  one  party,  who  in  such  a  condition  is  neither  more  nor  less  than  a  caput 
mortuum,  and  the  other  party  the  instrument  of  suspension  of  sensibility  and 
vitality.  But  here  is  a  very  different  case.  On  the  evidence  it  appears  that 
the  defender  is  habitually  in  such  a  condition  that  he  might  whilst  carrying  on 
business  still  repudiate  whenever  and  wherever  he  chose.  The  purchases  were 
in  the  ordinary  sphere  of  his  business,  and  in  nowise  beyond.  The  rule  in 
law  and  practice  is  that  all  men  are  presumed  to  be  in  iound  mind,  and  so  a 
person  seeking  to  ^t  free  from  the  consequences  of  crime  or  contract  must 
prove  that  at  the  time  he  was  imans.  Still  more  so,  a  party  endeavouring  to 
escape  from  a  contract  because  of  his  own  unconsciousness.  Drought  on  by  his 
own  indulcence  in  strong  drink,  must  prove  that  he  was  imconscious  and 
irresponsible, 

"  The  animals  were  sold  at  a  public  mart  where  there  was  a  concourse  of 
people,  and  where  there  is  no  presumption  that  the  defender  would  be  allowed 
to  set  himself  up  in  competition  with  sober  peonle.  Above  all,  the  purchases 
seem  by  no  means  to  have  been  of  enhancea  value,  and  the  defender  when  he 
regained  an  additional  stage  in  sobriety,  far  from  rejecting  his  purchase,  rather 
homologated  the  same.  The  witnesses  called  to  prove  the  defender's  un- 
conscious condition,  it  will  be  observed,  are  chiefly  his  Kinsfolk,  and  one  of  them 
at  least  interested  in  the  defender's  business  in  horses.  H.  B." 

On  an  appeal  the  Sheriff  (Lee)  afi&rmed  the  judgment,  adding  the  following 
note: — 

'*Note, — At  the  debate  no  aigument  was  offered  against  the  Sheriff-Sub- 
stitute's interlocutor  upon  the  leading  defence  of  incapacity  from  intoxication, 
and  the  Sheriff,  after  perusing  the  evidence,  is  of  opinion  that  the  defender  has 
failed  to  substantiate  that  ground  of  defence. 

"But  it  was  urged  that  the  Sheriff-Substitute  had  improperly  excluded 
evidence  on  the  subject  of  the  defender's  allegation  in  support  of  the  fourth 
plea  in  law  to  the  effect  that  the  horse,  No.  62,  was  at  the  time  of  the  sale  a 
roarer. 

*'  It  is  not  without  hesitation  that  the  Sheriff  has  sustained  the  deliverances 
of  the  Sheriff-Substitute  on  this  subject  Had  the  objection  been  timeously 
stated,  and  coupled  with  a  distinct  rejection  of  the  hone  on  that  ground,  a 
difficult  question  would  have  arisen,  and  one  which  the  Sheriff  would  not  have 
decided  without  full  inquiry  into  the  facts.  For  he  thinks  that  the  absence  of 
a  warranty  of  soundness  would  not  have  excluded  objection  on  the  ground  of  a 
latent  defect  amounting  to  unsoundness  known  to  the  seller  and  concealed  from 
the  purchaser.  He  thinks  that  such  an  objection  might  have  been  stated 
alternatively,  although  the  principal  ground  of  rejection  was  that  the  contract 
was  void  in  respect  of  the  purchaser's  incapacity  to  contract. 

**  Such  an  objection,  however,  would  not  have  been  upon  warranty,  but  upon 
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firand.  (See  opinions  in  Stevoart  v.  Jamieson^  March  6,  1863,  Bohertson  v. 
WoMghy  October  30,  1874,  and  Rough  v.  Moir,  March  6,  1876.)  It  would 
not  hsLYe  been  sustained  as  a  matter  of  course  on  proof  that  the  horse  was  a 
roarer,  and  was  known  to  the  consignor  to  be  a  roarer.  It  would  have 
depended  on  the  facts  whether  there  was  such  concealment  as  to  entitle  the 
purchaser  to  be  free  of  his  contract  If  the  fault  was  patent  to  all  present  at 
the  sale  the  purchaser  would  hardly  be  freed  in  respect  of  it 

"  Moreover,  an  objection  of  that  kind  requires  to  be  very  clearly  stated  on 
record  as  one  which  was  brought  forward  without  anv  delay,  at  least  without 
any  delay  for  which  the  purchaser  can  be  held  responsible.  Now  in  the  present 
case  it  is  not  alleged  by  the  defender  that  any  communication  was  made  on  the 
subject  to  the  pursuers  until  the  Fridav  after  the  sale,  viz.  Friday  24th  March. 
By  that  time  not  only  had  the  four  days  allowed  by  the  conditions  of  sale 
expired,  but  the  pursuers  had  settled  with  the  consignor.  And  even  then  it 
would  appear  from  the  defender's  evidence  that  there  was  no  rejection  of  the 
horse.  For  he  admits  that  on  that  day  he  asked  Mr.  Kyd  to  give  him  the  horses 
to  take  to  Kinross  market  on  the  following  Monday.  There  may  be  qases  in 
which  such  delay  might  not  be  held  to  preclude  rejection.  For  there  are  some 
latent  defects  which  would  not  be  immediately  diBcoverable.    But  here  the 

Euichaser  was  in  the  wrong.  He  refused  to  take  delivery  on  the  ground  that 
e  was  at  the  time  incapable  of  entering  into  the  contract ;  a  ground  which  he 
has  failed  to  substantiate.  If  he  had  taken  deliveiv  as  he  ought  to  have  done, 
the  fault  of  roaring  was  one  which  he  could  not  but  have  discovered  within 
the  four  days  allowed  by  the  conditions  of  sale.  For  the  delay  therefore  he 
most  be  held  responsible. 

**  On  the  whole  therefore  the  Sheriff  is  of  opinion  that  the  objection  as  stated 
on  record  affords  no  relevant  defence  against  the  action  at  the  instance  of  the 
auctioneers ;  and  on  this  view  he  is  able  to  sustain  the  deliverances  disallowing 
evidence  on  the  subject 

"  As  to  the  objection  that  the  horse  was  falselv  described  as  the  property  of 
a  country  gentleman,  the  Sheriff  is  of  opinion  that  it  is  not  proved  that  ^ere 
was  any  fakehood  in  the  statement  It  is  certainly  not  proved  that  there  was 
anything  fraudulent  in  it  To  support  a  defence  foundea  on  misrepresentation 
in  regard  to  the  property  or  character  of  the  horse,  it  would  have  been  necessary 
to  show  that  the  inaccuracy,  if  any,  was  material  and  contributed  to  induce  the 
purchase.  R  L." 

Act, — Jamieion, AU, — MUcheU, 
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SheriffiB  Smith  and  Frasbb. 

OOGHILL  V.  BTOREN. 

Matter  and  Servant — 1.  A  contract  of  service  between  an  employer  and  a 
journeyman  mason,  quashed,  in  consequence  of  misapprehension  on  the  part 
of  the  workman  of  the  terms  of  the  contract 

2.  Held  competent,  in  terms  of  the  Employers  and  Workmen  Act,  1875,  to 
quash  the  engaffement, — under  a  petition  by  the  master,  at  common  law, 
for  specific  implement 

3.  Held  that  the  rule  established  by  the  case  of  Raebfwm  v.  Reid,  that  a  work- 
man can  be  compelled  to  find  caution  for  the  fulfilment  of  his  contract  under 
the  pain  of  imprisonment,  is  no  longer  law. 

The  fiEu^ts  of  this  case  are  stated  in  the  judgment  of  the  Sheriff-Substitute 
(H.  Smith).    That  judgment  was  as  follows  : — 

•^  Finds  in  fact  (1),  That  in  August  1876  Jabez  Abbott,  as  agent  duly 
authorised  to  act  for  the  petitioners,  caused  to  be  inserted  in  the  Sun  news- 
paper of  New  York,  United  States,  an  advertisement  in  the  following  terms : 
-—'^100  good  stone-cuttezs  and  muooa  to  go  to  Scotland ;  two  yeaxa'  work  i 
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lOd.  sterling  per  hour ;  passage  paid.  J.  W.  Abbott,  72  Broadway,  10  o'clock, 
Wednesday/  (2)  That  this  advertiBement  came  to  the  knowledge  of  the 
respondent,  and  that  in  consequence  thereof  he  went  to  72  Broa4wa7  and  saw 
Aboott,  who  then  engaged  him  to  go  to  Scotland  to  work  for  the  petitioners 
for  two  years,  but  did  not  in  any  way  withdraw  or  explain  away  any  of  the 
statements  in  the  advertisement ;  (3)  That  the  respondent  had  another  inter- 
view with  Abbott  on  the  day  on  which  they  sailed  from  New  York  to  the 
Clyde,  as  after  mentioned,  and  that  at  that  interview  Abbott  asked  the 
respondent  to  sign,  and  the  respondent  did  sign,  the  printed  paper,  which  is 
called  '  contract  for  labour  with  Messrs.  John  Coghul  &  Son,'  and  which  is 
No.  6  of  process ;  (4)  That  the  said  contract  contains  a  clause  in  these  terms — 
*  I  further  agree  with  them  that  the  sum '  (28  dols.  United  States  currency) 
'  to  be  advanced  by  them  to  pay  for  my  passage  to  Greenock  aforesaid,  shall  be 
repaid  to  them  from  my  first  earnings  under  this  agreement  at  the  rate  of  from 
158.  to  208.  sterling  in  each  week  until  the  amount  of  such  advance  shall  be 
fuUy  repaid  to  them,  which  weekly  sum  they  are  authorized  to  retain  from 
such  earnings  for  that  purpose  ;'  (5)  That  the  said  contract  was  not  read  over 
to  or  by  the  respondent,  and  that  he  was  not  aware  that  it  contained  any 
stipulation  for  the  repayment  of  the  passage-money  at  the  time  when  he  signed 
it ;  (6)  That  after  the  respondent  signed  the  contract  he  embarked,  alons  with 
Abbott  and  many  workmen,  in  the  steamship  State  of  PmiMylwinia,  and  came 
to  Greenock — his  passage-money  in  that  steamer  having  been  paid  or  advanced 
to  the  owners  by  the  petitioners  ;  (7)  That  after  the  steamer  had  been  a  few 
days  at  sea  the  respondent  for  the  first  time  learned  the  contents  of  the  con- 
tract which  he  had  signed  in  New  York,  that  he  never,  after  so  ascertaining 
the  contents,  consented  to  the  stipulation  in  it  about  the  repayment  of  his 
passage-money,  but  that,  after  his  arrival  in  Greenock,  he  worked  for  some 
weeks  for  the  petitioners  at  Smithston  Poorhouse ;  (8)  That  during  those 
weeks  the  petitioners  deducted  from  each  of  the  weekly  payments  that  the 
respondent  would  otherwise  have  received  a  sum  to  account  of  the  respondent's 
pa^age-money,  that  the  respondent  never  gave  his  consent  thereto,  but  that  he 
repeatedly  objected  to  the  deductions  made  from  his  pay;  (9)  That  the 
respondent  ceased  to  work  for  the  petitioners  on  or  about  the  25th  September 
last,  and  has  ever  since  refused  to  return  to  their  employment ;  (10)  T^t  there 
is  not  satififactory  evidence  of  the  precise  sums  wnicn  the  petitioners  have 
retained  to  meet  the  cost  of  the  respondent's  passage  to  Greenock,  but 
that  the  petitioners  admit  that  about  one-fourth  part  nas  be^i  so  retained, 
while  on  the  respondent's  evidence  the  proportion  appears  to  be  much  laiser : 
Finds,  further,  tnat,  having  regard  to  all  the  circumstances  of  the  case,  it  is 
just  to  rescind  the  contract  signed  by  the  respondent  in  New  York :  Therefore 
adjudffes  and  discerns  that  the  said  contract,  dated  24th  August  1876,  be 
rescinded — refuses  the  prayer  of  the  petition,  and  finds  no  expenses  due. 

'<  Note. — The  280  pages  of  proof  which  have  been  thought  necessary  for  Uie 
elucidation  of  this  matter  seem  to  the  Sheriff-Substitute  to  leave  the  facts 
substantially  as  they  were  set  forth  in  the  declaration  of  the  respondent,  which 
was  made  before  any  part  of  the  proof  was  taken.  According  to  the  respon- 
dent's statement,  then  given,  he  was  attracted  by  the  advertisement  which 
appeared  in  the  Sun  of  New  York,  and  which  was  put  there  by  Abbott  He 
believed  that  Uie  words  'passage  paid'  meant  what  they  said.  It  did  not 
occur  to  him  to  construe  them  in  a  non-natural  sense.  And  he  accepted  the 
invitation  to  go  to  72  Broadway.  When  he  got  there  he  had  an  interview 
with  Abbott,  and  it  would  appear,  though  he  does  not  himself  give  the  fall 
details  in  his  declaration,  that  he  arranged  to  have  a  second  interview  on  the 
day  the  ship  was  to  sail,  and  came  back  accordingly.  On  these  facts  there  is 
reaUy  no  room  for  controversy.  But,  while  Abbott  swears  that  he  told  the 
respondent  at  their  first  interview  that  he  must  repay  his  passage-money,  the 
respondent  says  that  at  no  time,  nor  in  any  shape  or  fashion,  was  that  informa- 
tion conveyed  to  him  in  America.    It  is  difficult  to  say  whether  Abbott's  story 
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or  the  respondent's  is  in  itself  the  more  probable.  On  the  one  hand,  Abbott, 
who  is  still  indisposed  to  admit  that  the  phraseology  of  his  advertisement  was 
even  sosceptible  of  improvement,  is  not  very  likely  to  have  thought  it  required 
any  commentary,  still  less  such  a  serious  modification  of  its  obvious  and 
apparent  meaning  as  he  now  swears  to  ;  and,  on  the  other  hand,  the  respon- 
dent, who  wishes  to  escape  from  the  bargain  with  the  petitioners,  has  an 
evident  interest  to  show,  if  he  can,  that  Abbott  deceived  him.  But  if  the 
witness  Qeorge  Francis  is  to  be  believed,  he  was  present  at  Abbott's  first  inter- 
view with  the  respondent,  and  he  heard  no  such  explanation  made  by  Abbott 
as  Abbott  now  swears  that  he  did  make.  But  wnether  the  respondent  was 
told  bv  Abbott  or  not  that  his  passage-money  was  to  be  refunded,  certain  it  is 
that  the  respondent,  on  the  morning  of  his  leaving  New  York,  signed  the 
contract  No.  5  of  process,  and  that  contract  contains,  towards  the  end  of  it,  an 
obligation,  expressed  in  the  plainest  language,  for  the  repayment  of  the  passage- 
money  by  tJie  respondent  But  with  r^;ara  to  the  prelinunaries  to  the  signing 
of  this  conteact  Aobott  and  the  respondent  are  again  hopelessly  at  variance. 
Abbott  swears  that  the  contract  was  distinctly  read  over  to,  or  personally  read 
over  by,  every  man  who  signed  it,  and  there  were  more  than  100  of  them — 
'not  one  of  them  but  understood  it  most  thorouehly.'  The  respondent  says  he 
neither  heard  it,  read  it,  nor  was  acquainted  with  its  contents.  On  this  point 
the  weight  of  evidence  is  decidedly  on  the  side  of  the  respondent.  It  is  no 
longer  a  case  of  Abbott's  word  against  the  respondent's,  or  the  respondent's 
corroborated,  to  some  extent,  by  Qeorge  Francis.  For  while  the  petitioners 
have  succeeded  in  proving  that  some  of  the  workmen  engaged  by  Abbott  read, 
or  heard  read,  or  otherwise  were  made  aware  of  the  contents  of  the  contract, 
which  they  (like  the  respondent^  signed,  the  respondent  has  proved  by  the 
evidence  of  still  more  of  the  workmen  that  they  neither  heard  nor  read  it,  and 
that  they  never  knew  its  contents  till  they  had  been  some  days  at  sea.  If  this 
be  90,  Abbott's  evidence  cannot  be  true,  and  there  is  no  evidence  at  all  except 
Abbotfs  which  even  remotely  tends  to  show  that  the  respondent  knew  what 
be  was  signing.  The  truth  seems  to  be  that  some  of  the  workmen  had  the 
contract  read,  and  some  had  not — that  some  knew  what  was  in  it,  and  some 
did  not— that  some  embarked  believing  they  were  to  have  their '  passage  paid,' 
as  the  advertisement  said  they  would,  and  some  knowing  that  they  were  to  be 
required  to  refund  the  passage^money.  The  respondent  says  he  was  among 
those  who  were  ignorant,  and  the  Sheriff-Substitute  cannot  take  Abbott^ 
nnsapported  evidence  to  the  contrary.  He  cannot  believe  that  Abbott  is 
telling  the  tmth  when  he  swears  that  aU  the  workmen  knew  what  they  were 
signine,  when  more  than  half  of  them  swear  that  they  did  not.  Is  it 
possible  to  suppose  that  Abbott  can  recollect  the  circumstances  attending 
the  engagement  of  each  individual  workman,  or  what  was  said  to  them 
before  they  attached  their  signature  to  the  contract,  better  than  the  men 
themselves  ?  The  witness  William  Oaimey  gives  a  graphic  account 
of  the  scene  at  the  New  York  office  when  the  contract  was  oeing  signed. 
*  Abbott  asked  me  to  sign  my  name  to  a  document,  which  I  did.  I  did  not 
uk  time  to  read  the  document,  but  probably  if  I  had  I  would  have  been  thrown 
oat  by  the  back  of  the  neck.  There  was  a  great  push  in  the  office  at  the  time. 
1  saw  two  or  three  men  chucked  out  and  knocked  down  by  policemen.  The 
document  which  I  signed  was  not  read  over  to  me  by  any  one.'  Can  it  be 
reasonably  assumed,  on  the  unsupported  testimony  of  Abbott,  that  every  work- 
man in  that  pushed  and  pushing  crowd  either  read  the  contract  or  had  it  read 
to  him  before  he  sisned  it  ?  Stul,  the  contract  foas  signed  by  the  respondent ; 
he  has  never  denied  that,  and  the  question  arises  whether  it  must  be  enforced, 
as  thepetitionerB  contend,  and  that  under  the  pain  of  imprisonment  That  the 
Sberifl^Substitute  would  have  had  no  alternative  but  to  enforce  the  contract, 
to  send  the  respondent  to  work  with  the  petitioners  for  two  years,  or  to  send 
him  to  prison,  would  probably  have  been  true  had  the  case  occurred  a  year  or 
two  aca  However  hard  it  might  have  seemed  to  him,  the  Sheriff-Substitute 
would.  ptobaUy  have  been  obliged  to  say  to  the  respondent, '  Yon  admit  your 
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rignataie.  I  have  no  power  to  help  you.  You  should  have  got  a  decree  of 
the  Supreme  Court  reducing  the  contract  you  complain  of ;  and  as  you  have 
not  done  that,  you  must  go  to  Smithston  for  two  years  or  to  prison.'    And  the 

Setitioners  tnost  strenuously  contended  that  this  is  the  course  which  the  Sbeiiff- 
ubstitute  is  bound  to  follow  even  now.  He  does  not  think  so.  The  law  no 
longer  leaves  either  a  master  or  a  servant  without  a  simpler  and  a  cheaper 
remedy  than  an  action  of  reduction  in  the  Court  of  Session.  By  the  Employers 
and  Workmen  Act,  1875,  it  is  enacted  in  section  3  that '  in  any  proceeding 
before  a  county  court  in  relation  to  any  dispute  between  an  employer  and  a 
worknum  arising  out  of  or  incidental  to  their  relation  as  such,'  .  .  .  .  *I1^ 
having  regard  to  all  the  circumstances  of  the  case,  the  Court  thinks  it  just  to 
do  so,  it  may  rescind  any  contract  between  the  employer  and  the  workman,*' 
upon  such  terms,  as  to  wages,  damages,  &c.,  as  seem  just  But  the  petitioners 
maintain  that  the  Act  does  not  apoly  here.  They  say  they  have  not  come  to 
the  court  under  the  Act,  but  merely  seeking  a  remedy  at  common  law.  But 
it  appears  to  the  Sheriff-Substitute  that,  whether  the  parties  applying  to  the 
Court  found  on  the  Act  or  no,  it  is  his  duty  to  apply  its  provisions  to  every  case 
that  fairly  falls  imder  it  To  do  otherwise  would  be  to  defeat  the  beneficent 
intention  and  operation  of  the  Act  It  would  be  leaving  to  the  master  to 
determine,  at  his  own  discretion,  whether  the  workman  should  or  shoidd  not 
profit  by  the  ndlder  spirit  which  the  Legislature  has,  for  wise  reasons,  imported 
into  the  administration  of  the  law  of  master  and  servant  It  woula  be  aacri- 
ficing  the  liberty  of  the  subiect  to  a  form  of  process.  And  unless  he  shall  be 
guided  to  such  a  conclusion  by  the  decision  of  a  higher  authority,  the  Sheriff- 
Substitute  will  not  so  interpret  the  Act  of  1875. 

**  In  the  circumstances  of  the  present  case,  the  just  course  seems  to  be  to  rescind 
the  contract,  and,  believing  that  he  has  statutory  authority  to  do  so,  the  Sheriff- 
Substitute  has  rescinded  it  accordingly.  He  thought  of  making  this  con- 
ditional on  the  repayment  by  the  respondent  of  the  balance  of  the  £5,  5a.  which 
his  passage  cost  the  petitioners.  The  petitioners  were  unlucky  in  their  choice 
of  Abbott  as  their  agent,  and  it  is  as  plain  as  anything  can  be,  that  they  never 
meant  to  pay,  or  to  authorize  Abbott  to  pay,  the  passage-money,  except  on  the 
footing  of  getting  it  back  again.  The  respondent,  on  the  other  hand,  if  he  gets 
off  from  Ms  two  years'  engagement,  ought  not  to  be  a  pecuniary  gainer  at 
Messrs.  Coghill's  expense.  It  suited  him  to  come  to  this  country,  and  he  shonld 
pay  his  own  way.  It  may  very  well  be  true  that  it  was  only  the  expected  free 
passage  that  really  decided  him  to  come.  But  if  the  petitioners  were  to  blame 
m  the  choice  of  an  agent,  the  respondent  was  careless  and  blameable  too,  for 
he  signed  a  paper  without  learning  its  contents,  and  he  ought  not  to  be 
rewamed  for  that  with  a  free  passage  across  the  Atlantic.  But,  in  considera- 
tion of  the  adoption  by  the  petitioners  of  the  present  form  of  process,  the 
Sheriff-Substitute  has  rescinded  the  contract  without  any  conditions.  The 
Legislature  provided  by  the  Act  of  1875  a  short  and  cheap  means  of  settling 
0  uestions  of  this  kind.  The  case  should  have  been  tried  in  the  Small  Debt 
Court.  Instead  of  that,  the  petitioners  bring  it  up  under  the  old  forms,  and  they 
ask  for  the  old  remedy  of  imprisonment  They  lead  proof  at  enormous  length, 
and  they  put  the  respondent  to  an  expense,  and  cause  him  a  protracted  anxiety, 
out  of  all  proportion  to  the  petitioners'  own  pecuniary  interest  in  the  result  of 
the  litigation.  The  course  they  take  is  most  certainly  contrary  to  the  spirit  of  tiie 
recent  Act,  whether  they  are  keeping  within  the  letter  of  the  law  or  not  And 
even  if  the  Sheriff-Substitute  had  not  thought  himself  entitled  to  rescind  the 
contract,  but  bound  to  order  the  respondent  to  fulfil  it,  he  would  have  refused 
to  oiforce  the  fulfilment  by  sending  the  respondent  to  prison^  which  was  the 
means  of  enforcement  that  the  petitioners  urged  on  him  as  their  risht  He 
does  not  think  that  the  old  authorities,  on  that  matter  which  was  referred  to, 
and  which  he  need  not  review,  would  justify  him  after  the  Act  of  1875  in 
sending  the  respondent  to  prison.  The  respondent  made  no  offer  to  repay  the 
balance  of  passage-money  still  outstanding.  If  he  had  done  so.  the  Sheriff* 
Substitate  woula  probably  have  allowed  him  his  costs,  or  a  part  ot  them.    But^ 
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as  he  did  not,  and  as  the  Sheriff-Substitute  thinks  he  ought  not  to  get  his 
passage  for  nothing,  the  unnecessary  expenses  of  the  piesent  cumbrous  proceed- 
ings may  fairly  enough  be  set  off  against  the  £3  or  £4  which  the  petitioners 
have  not  succeeded  in  getting  of  the  £6, 5s.  which  they  paid  for  the  respondent's 
passage.  H.  S." 

This  interlocutor  was  appealed  to  the  Sheriff  (Fraser),  who  dismissed  the 
appeal,  with  the  following  note  as  to  the  incompetency  of  a  petition  against  a 
workman,  at  common  law,  to  enforce  specific  implement : — 

*^Noie, — The  questions  raised  in  this  case  are  of  very  great  importance, 
affecting,  as  they  do,  a  large  class  of  the  community,  and  upon  the  answer  to 
which  depends  the  settlement  of  the  mode  of  enforcing  the  most  common  of 
all  contractfi — that  of  service. 

''Until  the  year  1875  a  master  had  some  means,  more  or  less  effectual,  under 
statute  of  enforcing  the  contract  of  service.  In  England  the  remedy  could  be 
obtained  by  means  of  statute  law  as  far  back  at  least  as  the  reign  of  George  II. 
Bat  it  is  very  doubtful  whether  the  statutes  of  that,  or  of  the  succeeding  reign 
of  Gleoige  III.,  entitling  masters  to  apply  to  Justices  of  the  Peace  for  a  warrant 
to  enforce  a  contract  of  service  against  their  workmen,  by  means  of  imprison- 
ment, extended  to  Scotland.  (They  are  enumerated  in  the  first  schedule  to  the 
Act  30  &  31  Vict  cap.  141.)  At  all  events,  they  were  never  brought  into 
operation  in  this  part  of  the  United  Kingdom,  and  it  was  only  after  the  pass- 
ing of  the  Act  4  Qeo.  IV.  cap.  34,  that  masters  in  Scotland  brought  complaints 
upon  statute,  against  their  workmen,  for  failure  to  perform  their  contract.  Hiat 
statute  in  a  very  effectual  manner  enabled  the  masters  to  enforce  bv  the  aid 
of  imprisonment  specific  performance.  It  was  largely  resorted  to,  ana  afforded 
such  facilities  for  applying  a  remedy  to  the  evil,  that  the  common  law,  as  after- 
wards explained,  sank  entirely  into  the  shade. 

^  In  the  year  1867  the  Master  and  Servant  Act  of  that  year  (30  &  31  Vict. 
cap.  141)  very  greatly  modified  the  powers  of  coercion  against  workmen  given 
by  the  Act  of  Qeorge  IV.  It  took  away,  in  the  first  place,  the  power  of  sum- 
mary apprehension  at  the  conmiencement  of  the  proceeding,  which  was  com- 
petent under  the  first  statute  ;  and  in  regard  to  the  sentence,  the  power  of  im- 
prisonment for  non-payment  of  a  fine  or  damages,  could  only  be  employed, 
when  there  was  failure  to  recover  payment  by  poinding  and  sale.  In  short, 
the  character  of  the  proceeding  against  the  workman  was  changed,  and  the 
obligation  to  pay  the  nne  or  the  damages,  became  an  ordinary  civu  debt.  But 
the  magistrate  had  the  power,  under  this  statute,  of  ordering  the  workmen  to  find 
caution  to  fulfil  his  contract,  and  failing  which,  to  go  to  prison — a  power,  as  will 
be  seen  immediately,  which  has  been  taken  away.  This  power  was  the  effec- 
tive part  of  the  statute. 

''AH  these  statutes  were  repealed  by  the  Act  38  &  39  Vict  cap.  86,  sect.  17, 
and  a  new  law  was  passed  in  the  same  session,  which  now  regulates  the 
remedies  for  breach  of  contract  as  between  employers  and  workmen.  This  is 
the  Act  38  &  39  Vict.  cap.  90.  By  this  statute  two  classes  of  courts  are 
aUowed  to  entertain  suits,  the  one  called  a  *  Court  of  Summary  Jurisdiction,' 
which  is  defined  to  be  the  Sheriff  Small  Debt  Court,  and  the  other  is  the 
'County  Court,'  which  is  defined  to  be  *the  Ordinary  Sheriff  Court  of  the 
County,'  meaning,  it  is  presumed,  the  Sheriff  Court  for  ordinary  causes.  By 
this  atatate,  powers  of  a  very  discretionary  nature  are  given  to  the  Courts,  who 
are  authoriieed  to  adjuit  claims  between  the  employer  and  the  workman,  or 
mcmd  the  contract  There  is  no  power  of  enforcing  specific  implement  of  the 
contract  by  instant  imprisonment,  and  all  that  can  be  done  against  the  work- 
men is  to  award  damages.  As  to  how  the  decree  is  to  be  enforced,  it  is  enacted 
that  *  any  decree  or  order  pronounced  or  made  by  a  Sheriff  under  this  Act 
ihaU  be  enforced  in  the  same  manner,  and  under  the  same  conditions,  in  and 
under  which  a  decree  or  order  pronoimced  or  made  by  him  in  his  Ordinary  or 
Small  Debt  Court,  as  the  case  may  be,  is  enforced.'  That  is,  the  com  plainer 
may,  after  a  charge  on  the  decree,  recover  payment  of  his  damages  by  poinding 
VOL.  XXI.  NO.  CCXLV.— MAY  1877.  U 
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and  unprisonment,  if  (in  regard  to  the  latter^  the  sum  exceed  £8,  6a.  8d.    Im- 

SriBonment  can  no  longer  follow  immediately  on  non-payment  of  the  money 
ecemed  for.    This  can  only  be  after  a  charge,  with  tne  right  on  the  part  of 
the  debtor  of  getting  liberation  under  the  process  of  cessio. 

"  This  may  be  wise  legislation  as  stated  by  the  Sheriff-Substitute ;  the  effect 
of  it  is  very  decidedly  against  the  employer.  It  leaves  him  without  any  practi- 
cal remedy  whatever,  against  the  workman.  He  is  somewhat  helpless,  when 
all  that  he  can  do  is  to  obtain  a  decree  for  damages,  to  be  enforced  like  a  decree 
for  any  other  debt  There  are  few  masters  who  will,  upon  such  a  decree,  poind 
any  goods  which  the  workman  has  ;  and  arrestment  of  the  workman's  wages  is 
incompetent  in  the  numerous  cases  where  they  do  not  exceed  20s.  a  week  (33 
&  34  Vict.  cap.  163). 

"  All  this  renders  it  the  more  important  to  consider  whether,  seeing  that  the 
statute  law  is  now  so  inefficient,  the  common  law  is  still  vigorous  enough  to 
give  help ;  and  on  this  point  the  Sheriff  has  been  obliged  to  come  to  the  con- 
clusion that  it  is  not.  No  doubt,  in  the  case  of  Raebum  v.  Reid  (4  June  1824, 
3  S.  104,  and  F.  C),  the  Court  of  Session  did  sanction  an  application  such  as 
that  now  made  by  the  petitioners,  calling  upon  the  workman  to  find  caution  to 
AilAl  his  contract,  under  the  pain  of  imprisonment  if  he  do  not  find  it  The 
decision  was  certainly  contraiy  to  the  common  law,  which  only  awarded  dam- 
ages for  non-fulfilment  of  a  contract  of  hiring ;  and  the  decision  was  rested 
ontirely  upon  considerations  of  expediency,  which  were  somewhat  beyond  the 
province  of  a  Court  of  Law,  and  were  more  fitted  for  the  consideration  of  the 
Legislature.  According  to  the  Faculty  Report,  the  ground  of  judgment  was, 
that  *  it  was  a  matter  of  general  police  which  required  an  immediate  remedy 
to  be  applied  to  prevent  those  consequences  whicn  it  was  impossible  for  any 
servant  to  compensate  by  damages.'  Lord  Qillies  dissented  from  the  judgment 
Indeed,  it  was  m  consequence  of  the  discussions  which  arose  out  of  the  case  of 
Ra$bum  v.  Reid,  and  while  that  case  was  pending,  that  the  Act  4  George  lY. 
cap.  34,  was  passed  into  a  law.  The  authority  of  the  doctrine  in  Raebum  v.  Reid 
has  been  since  questioned  by  eminent  judges,  as  by  Lord  Fullerton  in  Tulk  v. 
AnderBon,  1st  June  1843,  5  D.  1096 ;  and  by  Lord  Jeffrey  in  the  case  of  Lett  v. 
The  Grangemouth  Coal  Co,  26th  Feb.  1846,  18  J.  273.  In  this  latter  case  a 
remit  was  made  in  order  to  obtain  the  opinion  of  the  whole  Court  on  the  legality 
of  the  proceeding,  but  the  case  never  came  to  judgment. 

'<  It  IS  in  these  circumstances  that  an  application  is  now  made  to  do  that  which 
the  Legislature  has  declared  shall  not  be  done  under  the  authority  of  statute. 
It  is  thought  that  the  Court  of  Session  would  not,  at  the  present  day,  carry  out 
to  the  same  practical  end  of  imprisonment,  the  views  of  expediency  and  police 
regulation  that  influenced  their  predecessors  in  pronouncing  their  judgment  in 
Raebum  v.  Reid,  The  recent  statute  of  1875  was  intended,  not  merely  for  the 
purpose  of  regulating  proceedings  brought  under  that  Act  itself,  but  for  the 
purpose  of  altering  the  common  law  of  Scotland.  The  3rd  section  of  the 
statute  is  quite  general  and  absolute  that  '  in  any  proceeding  before  a  County 
Court  in  relation  to  any  dispute  between  an  employer  and  a  workman,  arising 
out  of,  or  incidental  to,  their  relation  as  such,'  the  Court  shall  be  empowered 
to  do  one  or  other  of  the  things  mentioned.  Now  here  the  words  are  not  '  in 
any  proceeding  under  this  Act,*  and  there  being  no  such  limitation,  the  meaning 
must  be  held  to  be; — In  any  dispute  whatever  arising  out  of  the  contract  which 
is  before  the  Court,  the  Court  shall  have  certain  powers.  It  is  impossible  to 
read  the  statute,  without  seeing,  that  it  was  never  mtended  by  the  Legislature 
to  continue  the  power  of  imprisonment  for  breach  of  contract  when  this  Act, 
cap.  90,  is  taken  in  coni  unction  with  the  statute,  cap.  86,  passed  on  the  same 
day,  which  repealed  all  the  former  Acts  of  Parliament,  which  gave  powers  of 
imprisonment ;  and  therefore  if  the  Sheriff  had  the  single  Question  to  decide 
whether  the  present  petition  is  competent,  he  would  have  held  it  to  be  incom- 
petent, and  that  the  rule  establishea  by  Raebum  v.  Reid  was  no  longer  law. 

^*  Nothing  can  be  plainer  than  that  the  present  petition  is  inconsistent 
with    the   enactments   of  the    Legislature,  when   its  prayer  is    contrasted 
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with  what  baa  been  done  by  the  two  xecent  statutea.  The  petition  prays  that  the 
defender  shall  find  caution  that  he  shall  return  and  continue  in  the  service  till  the 
expiry  of  his  term  of  contract,  and  failing  his  finding  such  caution,  to  grant  war- 
rant to  imprison  him  in  the  prison  of  Qreenock,  therein  to  remain  until  he  shall 
find  such  caution,  not  exceeding  the  period  of  three  calendar  months.  There  is 
in  this  prayer  a  mixing  up  of  common  law  and  the  statute  law  now  repealed. 
According  to  the  principle  of  Raebum  v.  RM,  the  defender  must  remain  in 
prison  till  he  find  caution,  and  there  was  no  reason  for  fixing  upon  the  period 
of  three  months,  except  the  fact  that  that  period  was  the  time  of  imprisonment 
appointed  by  the  Master  and  Servant  Act  of  1867  in  reference  to  complaints 
under  that  Act  By  section  9  of  that  statute  the  magistrate  was  authorized, 
if  he  thought  fit,  to  order  the  party  complained  against,  to  find  sufficient  security 
for  the  fuMlment  of  such  contract,  '  and  if  he  shall  fail  to  comply  with  such 
order,  the  magistrate  may  commit  the  defender  to  the  common  jail,  there  to  be 
dbnfined  and  kept  until  he  shall  so  find  security,  but  nevertheless,  so  that  the 
term  of  imprisonment,  whether  under  one  or  several  successive  committals, 
shall  not  exceed  in  the  whole  the  period  of  three  months.'  Under  this  statute, 
therefore,  the  magistrate  had  power  to  order  the  defender  to  find  caution  in  the 
▼err  terms  prayed  for  in  the  petition  in  this  cause.  But  that  statute  was  re- 
pealed, and  in  place  of  it  the  third  section  of  the  Emplovers  and  Workmen 
Act,  1876,  gives  to  the  workman  the  power,  if  he  please,  of  finding  security,  but 
givee  no  authority  whatever  to  the  magistrate  to  order  him  to  do  so,  failing  which 
there  is  to  be  imprisonment.  It  is  somewhat  difficult  to  hold  in  these  circum- 
stances that  what  the  Legislature — who  had  to  deal  with  reasons  of  expediency 
and  public  police — deliberately  refused  to  allow  the  magistrate  to  do,  vet  he  can  do 
it  at  common  law  in  virtue  of  a  quasi-legislative  decision.  It  is  with  regret  that 
the  Sheriff  has  arrived  at  this  conclusion.  So  far  as  his  experience  goes,  the  Act 
of  1867  was  a  fair  and  rational  compromise.  The  power  given  to  the  magistrate 
of  ordering  a  wrong-doing  workman  to  find  a  fellow-workman  as  his  security 
for  the  penormance  of  the  contract,  was  (at  all  events  in  Scotland)  judiciously 
and  temperately  used ;  and  the  fact  that  such  a  power  existed,  was  in  itself 
sufficient  to  secure,  in  almost  every  case,  an  honest  fulfilment  of  the  workman's 
obligations.  The  position  of  parties  is  now  entirely  reversed.  The  master  has 
no  Sectual  means  of  checking  the  bad  fiaith  of  his  workmen,  while  they  have, 
aa  against  their  masters,  the  perfect  certainty  of  recovering  their  damages  from 
men  who  have  means  to  pay,  and  who  will  not  run  away. 

^  There  is  one  ground  of  hesitation  as  to  the  incompetency  of  this  petition 
arising  out  of  certain  words  in  the  third  section  of  the  Employers  and  Workmen 
Act  of  1875.  It  is  there  said  that  '  the  Court  may,  in  addition  to  any  jurisdic- 
tion it  might  have  exercised  if  this  Act  had  not  passed,  exercise  all  or  any  of  the 
following  powers,  viz.'  It  may  be  said  that  at  the  time  when  the  Act  passed, 
the  Sherin  could  enforce  the  contract  by  ordering  caution  according  to  the 
decision  in  Eaebum  v.  Reid,  and  that  this  power  is  still  reserved  by  the  above 
words.  But,  on  the  other  hand,  it  is  difficult  to  arrive  at  this  conclusion,  seeing 
that  the  very  same  power  which  had  been  conferred  by  the  statute  of  1867,  is 
taken  away  by  the  repeal  of  that  Act,  and  some  other  meaning  must  be  found 
for  the  words  that  will  harmonize  common  law  procedure  with  the  statute  law, 
and  such  a  meaning  may  be  given  to  them.  The  Act  of  1875  gives  power  to 
the  Sheriff  to  adjust  the  claims  of  parties,  and  to  rescind  the  contract  if  adjust- 
ment be  impossible ;  but  it  still  reserves  (and  it  is  thought  this  is  the  meaning) 
all  action  under  the  contract,  for  damages  either  in  the  Ordinarv  Sheriff  Court 
for  any  amount,  or  in  the  Small  Debt  Court  up  to  £12,  notwithstanding  that 
if  the  action  be  brought  under  ihe  statute  in  the  Small  Debt  Court,  the  sum 
must  be  limited  (according  to  section  4)  to  £10. 

*'  Entertaining  these  views  as  to  the  incompetency  of  the  petition,  the  Sheriff 
would  have  been  obliged  to  dismiss  it,  were  it  not  that  he  considers  himself 
empowered,  now  that  the  dispute  is  before  the  Court,  to  decide  the  case  on  the 
merits.  He  concurs  in  the  view  given  effect  to  by  the  Sheriff-Substitute, 
that  the  Cbort  may  rescind  the  contract  even  in  thb  process,  though  it  cannot 
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ghre  to  the  nuuten  that  whieh  thej  pmj  for.  He  coneaxB  in  the  Tiew  of  the 
evidence  taken  by  the  Sheriff-Snbrtitate,  and  therefore  has  adhered  to  the  in- 
teriocntot. 

**  The  Sheriff  sees  no  ground  for  attribntinfl;  any  nndne  anartnesB  to  the  peti- 
tionen'  New  York  agent,  in  the  way  in  which  he  got  the  workmen  to  a^;iee  to 
come  to  Scotland.  It  niay  be  taken  that  there  was  a  mianndentanding  on 
both  sides,  and  if  so,  thai  is  a  clear  ground  for  rescinding  the  contnct  Tlie 
advertisement  and  the  written  contract  oertunly  say  two  different  things — the 
one  plainly  means  that  the  passage-money  will  be  paid,  oat  and  oat,  by  the 
master.  If  it  meant  anything  else,  the  agent  should  nave  made  it  clearer,  and 
the  leaning  most  be  against  the  contractor  quipotuit  legend  apertius  dixigte.  The 
fact  that  he  did  read  over  the  agreement  which  contsined  the  obligation  to 
repay  the  passage-money,  to  some  at  least  of  the  applicants,  in  that  crowded 
agency  office  in  New  York,  shows  that  he  did  not  mean  to  deceive  them, 
aUhoi^h  in  the  result  it  turns  out  that  a  great  number  of  them  never  heard 
the  contract,  and  were  relying  on  the  publuhed  advertisement  which  they  had 
read^and  wnich  brought  them  to  the  office. 

"  Holding,  therefore,  that  both  parties  were  here  in  error,  induced  on  the  one 
hand  by  the  slovenly  wAy  in  which  the  acent  got  the  men  to  sign  the  contract 
without  taking  care  that  they  understood  it,  and,  on  the  other  hand,  by  the 
stupidity  of  the  respondent  in  signing  a  document,  the  contents  of  which  he 
did  not  know,  it  is  thought  that  this  is  not  a  case  in  which  expenses  should  be 
given  to  either  party,  and  that  the  Sheriff-Substitute's  judgment  on  this  point 
also  must  be  aflmned.  The  Sheriff  is  of  opinion  that  under  the  Act  of  Parlia- 
ment he  has  power  to  adjust  in  this  process,  any  claim  for  a  return  of  the  pas- 
sage-money, to  the  petitioners  ;  but  no  such  claun  is  made  by  them,  and  if  tney 
intend  to  make  it,  they  must  do  so  in  another  action,  where  they  can  prove  its 
amount  and  the  balance  remaining  due.  This  has  not  been  done  in  the  preaent 
processi 

Act.-'JIPClw  S  Macdonald. AU.^-Ghalmgn. 


SHERIFF  COURT  OF  ZETLAND. 

Sheriffs  Mure  and  Thohb. 

HARBUOH  V,  SCHOOL  BOARD  OF  TINOWALL,  WHITBKE88,  AND  WSIBDALX,  AND 
PKTBR  OARRIOCH,  THBIR  CLERK. 

Education  Act — How  a  School  Board  to  he  cited, — Hetd,  that  where  access  to  a  con« 
tract  with  a  School  Board  had  to  be  enforced  bv  legal  proceedings,  the  Board 
as  a  corporation  must  be  cited,  and  service  on  their  clerk  is  not  sufficient,  as 
that  officer  cannot  sue  or  be  sued  under  the  Education  Act 

"Lerwicky  Uih  March  1877.— The  Sheriff-Substitute  having  considered  the 
auditor^s  report  on  the  pursuer's  account  of  expenses,  and  the  note  of  objections 
to  said  report  by  the  defenders,  sastains  the  principle  of  the  defenders'  objec- 
tions to  tne  pursuer's  account,  and  decerns  the  defender,  Peter  Garrioch,  Clerk 
of  the  School  Board  of  Tingwall,  Whiteness,  and  Weisdale,  to  pay  to  the 
punuer  the  sum  of  £9^  98.  3d.  sterling  of  expenses  of  process,  and  decerns. 

"Andrew  Mure. 

^Not§, — ^A  perusal  of  the  petition,  defences,  and  proof,  with  the  correspon- 
dence produced,  shows  that  tne  Clerk  of  the  School  6oard  was  the  only  peison 
concerned  in  the  refusal  to  exhibit  the  mutual  deed,  exhibition  of  which  was 
sought  in  this  process  He  was  the  only  actor  in  the  matter,  and  the  whole 
question  could  have  been  sufficientiy  settled  by  bringing  him  alone  into  Couii. 
This  was  not  a  great  or  an  important  matter  in  which  the  School  Bourd  as  a 
corporation  required  to  be  called,  and  though  the  pursuer  has  been  found 
entitied  to  bis  expenses  by  a  previous  interlocutor,  it  was  intended  only  that 
he  should  get  such  expenses  as  were  necessary  for  .the  conduct  and  success  of 
his  cause.    He  has  gained  that  cause,  but  in  the  opinion  of  the  Sheiiff-Substi- 
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tnte  has  adopted  steps  that  were  unneceaflary  to  accomplish  that  end,  and 
cannot  he  entitled  to  dehit  his  opponent  with  the  expenses  of  these  steps. 

**  As  to  the  accounting,  the  Sheriff-Suhstitute  has  allowed  one  of  the  copies 
objected  to  and  disallowed  the  balance.  He  has  also  disallowed  the  charges  of 
28.  6d.  and  £1,  12s.  6d.  objected  to. 

'*  It  is  perhaps  right  to  say,  that  the  large  contention  of  the  defenders  that 
School  Boards  should  only  be  cited  by  serving  a  writ  upon  their  clerk,  is  not 
one  which  the  Sheriff-Substitute  means  to  affirm  by  this  judgment.  By  the 
22nd  section  of  the  Education  Act  a  School  Board  is  declared  to  be  a  corpora- 
tion, but  the  Act  by  an  omission,  which  is  to  be  regretted,  and  which  it  is 
hoped  will  be  corrected  by  an  amending  statute  hereafter  passed,  is  altogether 
silent  as  to  the  mode  in  which  School  Boards  are  to  sue  and  to  be  sued. 
Litinitions  with  School  Boards  are  so  frequent  that  it  is  desirable  the  mode 
ahotud  be  prescribed  for  suing  and  being  sued,  and  the  method  of  citation  also. 
In  the  absence  of  such  statutory  enactments,  the  Sheriff-Substitute  is  not 
prepared  to  say  that  in  all  matters  affecting  School  Boards  the  common  law 
rnles  of  citation  can  be  dispensed  with,  but  the  present  action  oucht  to  have 
been  directed  against  an  individual  wrong-doer,  an  official  of  the  Scnool  Board, 
and  against  him  only.  A.  M.** 

Against  this  interlocutor  the  pursuer  alone  appealed,  but  as  this,  under 
section  29  of  the  new  Sheriff  Court  Act  (39  &  40  Vict.  cap.  70),  brought  up 
the  whole  case,  the  Sheriff  pronounced  the  following  interlocutor  and  note : — 

"Lertoiek,  9ih  April  1877. — The  Sheriff  having  considered  the  appeal  for 
the  pursuer,  together  with  the  reclaiming  petition  and  answers  ana  whole 
process,  disallows  subsections  1  and  2  of  the  first  of  the  defenders'  objections 
to  the  auditor's  report  upon  the  pursuer's  account  of  expenses,  and  finds  that 
tbe  pursuer  is  entitled  to  the  expenses  of  citing  the  members  of  the  School 
Board,  or  the  majority  of  them,  as  he  did  ;  sustains  subsection  3  of  the  first  of 
the  objections  for  the  defenders  to  the  auditor's  said  report,  and  finds  that  it 
was  not  necessary  to  make  the  Clerk  to  the  Board  a  defender  and  to  cite  him, 
as  the  pursuer  did  ;  quoad  ultra  repels  the  defenders'  objections  to  the  auditor's 
said  report,  and  to  this  extent  approves  of  that  report,  sustains  the  pursuer's 
appeal  to  the  extent  of  giving  effect  to  these  findings,  and  recalls  the  interlocutor 
submitted  to  review  to  that  extent ;  and  qtu)ad  uUra  dismisses  said  appeal  and 
adheres  to  that  interlocutor,  finds  no  expenses  due  to  or  by  either  of  tne  parties 
in  this  appeal,  and  remits  of  new  the  pursuer's  account  of  expenses  (No.  22  of 
process)  to  the  auditor,  for  taxation  on  the  principles  of  the  sibove  findings  in 
this  interlocutor.  Geo.  H.  Thoms. 

"  Note, — The  point  raised  on  the  taxation  of  this  account  of  expenses  has 

not.  so  far  as  the  Sheriff  is  aware,  been  raised  and  decided.     He  quite  concurs 

with  the  Sheriff-Substitute  that  power  to  the  Clerk  to  a  School  Board  to  sue 

and  be  sued  on  behalf  of  the  Board  is  an  unfortunate  omission  in  the  Education 

Act  (35  &  36  Vict  cap.  62).    As  the  contract,  delivery  or  exhibition  of  which 

is  sought  in  this  action,  was  legaUy,  as  well  as  de  facto  through  their  officer,  in 

the  custody  of  the  School  Boara  and  the  document  of  the  School  Board,  it  was 

necessaiy  that  the  Board  should,  as  has  been  done,  be  made  the  defenders.    As 

a  corporation,  they  could  not  be  cited  (except  when  assembled  at  a  meeting)  in 

any  other  way  than  by  service  on  the  members,  or  the  majority  of  tnem 

individually,  as  was  here  done.    But  this  being  so,  it  was  unnecessarjr  to  caU 

the  Cleric  or  to  cite  him  as  such,  and  the  defenaers  cannot  be  made  liable  for 

thin  extra  precaution  on  the  part  of  the  pursuer.    Unfortunately  the  account 

of  expenses  is  so  stated  as  to  render  the  Sheriff  unable  to  separate  the  expense 

which  he  has  allowed  from  that  which  he  has  disallowed,  and  a  renewed  remit 

to  the  auditor  has  thus  become  necessanr.    As  both  parties  have  to  some 

extent  benefited  by  this  appeal,  the  Sheriff  has  in  the  circumstances  found  no 

expenses  due  in  connection  with  it.  G.  H.  T." 
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▲NDEBSON  (Collector  of  poor's  rates  of  parish  of  Unat)  v.  rev.  willzam  biotb, 

MINISTER  OF  THAT  PARISH. 

EduccUion  Act — LicMlity  of  parUh  minister  far  school  rates, — Hsld,  that  the 
parochial  clergy  are  exempt  from  the  payment  of  school  rates  (by  the  Sheriff 
reversing  the  Sheriff-Substitute). 

'^Lerwickf  24(h  February  1877.— The  Sheriff-Substitute  bavins  heard  parties, 
made  avizandum,  and  considered  the  closed  record,  decerns  the  defender  to 
pay  to  the  pursuer  the  sum  of  £3,  6b.  lOd.  sterling,  bein^  school  rates  due  by 
the  defender  to  the  pursuer  :  Finds  the  defender  Bable  in  expenses,  allows  an 
account  thereof  to  be  lodged,  and  remits  the  same  to  the  auditor  to  tax  and 
report,  and  decerns.  Andrew  Murb. 

"Note, — This  is  a  Small  Debt  case,  which,  as  it  involves  a  question  of 
general  importance,  has  been  remitted  to  the  ordinary  roU^  so  that  an  appeal 
might  be  comi)etently  taken.  The  defender  denies  his  liabilitv  for  school  rates 
in  respect  of  his  manse  and  glebe,  which  he  occupies,  because  ne  is  minister  of 
the  parish  of  Unst,  and  claims  exemption  under  the  terms  of  the  44th  section 
of  the  Education  Act  of  1872. 

''  It  is  important  in  the  outset  to  consider  the  principle  upon  which  Courts 
of  Law  have  acted  of  late  years  in  interpreting  a  taxing  statute.  Prior  to  the 
decision  of  the  Mersey  Dock  case  in  the  House  of  Lords,  there  was  considerable 
dubiety  in  the  opinions  of  judges  upon  taxing  questions,  and  much  looseness 
of  expression  in  the  language  of  the  decisions  prevailed.  That  case  fixed  the 
only  ground  of  exemption  to  depend  upon  the  lact  that  the  taxing  statute  did 
not  include  the  crown,  because  the  crown  was  not  named  in  it.  That  was  a 
definite  ground  of  exemption,  about  which  there  could  be  no  doubt,  and  the 
principle  was  applied  in  the  Scotch  courts  in  the  case  of  the  Clyde  Navigation 
Tmstees,  Jan.  27tn,  1860,  22  D.  606,  and  subsequent  cases.  In  the  case  quoted, 
the  then  Lord-Justice  Clerk  Inglis,  now  Lord  JPresident,  expressed  the  opinion 
that  there  is  no  exemption  from  taxation,  general  or  local,  in  this  country  of  any 
property  lohatever,  except  crown  property,  i,e,  property  belonging  to  the  State, 
or  devoted  to  State  purposes,  and  in  the  hands  or  under  the  management  and 
control  of  departments  of  the  Government. 

**  The  next  point  to  consider  seems  to  be  to  fix  definitely  the  ground  of 
exemption  of  ministers  from  poor's  rates  in  respect  of  their  manses  and  glebes. 
The  cases  on  this  subject  are  those  of  CargiU,  27th  Feb.  1816,  and  Torhes, 
as  decided  in  the  House  of  Lords,  14th  June  1852,  1  Macq.  106.  In  the 
former  case  the  Court  proceeded  on  the  somewhat  strange  ground,  that  a 
minister  was  neither  a  tenant  nor  possessor  of  a  manse  and  gleoe.  But  in  the 
House  of  Lords  in  the  latter  case,  tne  Lord  Chancellor  negatived  that  view,  and 
held,  on  the  construction  of  the  old  Acts  of  Parliament^  that  ministers  should 
have  been  included  therein,  but  he  exempted  them  from  liability,  because  of 
the  presence  in  the  Poor  Law  Act  of  the  49th  section  of  tiie  statute,  coupled 
with  the  fact  that,  by  inveterate  usage,  ministers  were  exempted  from  poor's 
rates.  That  section  of  the  Poor  Law  Act  provided  that '  clergymen  shall  be 
liable  to  be  assessed  for  the  poor  in  respect  of  their  stipends.'  The  silence  of 
the  statute  in  regard  to  manses  and  glebes,  helped  to  exempt  them  fiom 
liability  therefor.  It  is  clear  that  this  is  «  very  narrow  ground  of  judgment^ 
and  conveys  a  principle  which  cannot  carry  the  right  of  exemption  from  pay- 
ment of  rates  further  than  the  particular  case.  No  general  exemption  or 
privilege  of  ministers  is  establishea  by  that  decision. 

"  At  the  date  of  the  Education  Act  in  1872,  assessment  by  means  and  sub- 
stance had  been  abolished  by  the  Act  24  &  25  Vict  c  37.  That  took  place 
in  1861,  after  the  decision  of  Forbes  in  the  House  of  Lords.  The  result  was  that 
the  49tJi  section  of  the  Poor  Law  Act  was  in  effect  then  repealed.  It  had 
ceased  to  afford  a  foundation  for  an  argument  in  favour  of  the  exemption  of  a 
minister  from  a  new  tax. 

"  In  the  presumed  knowledge  of  this  state  of  the  law,  the  Legislature  enacted 
the  44th  section  of  the  Education  Act — ^the  operative  clause  of  which  is  so 
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ezpreaaed  as  nndoabtedly  to  embrace  the  manses  and  glebes  of  ministers.  The 
Bchool  rate  is  to  be  laid  on  and  assessed,  'one  half  upon  the  owners,  and  the 
other  half  apon  the  occupiers  of  all  lands  and  heritages.'  Ministers  are  botii 
the  owners  and  occupiers  of  their  manses  and  glebes,  both  in  fact  and  law,  for 
'  owner,'  under  the  roor  Law  Act  and  Valuation  Act,  includes  liferenters  and 
other  persons  in  the  actual  receipt  of  the  rents  and  profits  of  lands.  It  is 
therefore  enacted  by  th^  Education  Act,  that  ministers  as  owners  and  occupiers 
of  their  manses  and  glebes  shidl  pay  the  rates,  and  there  is  no  ground  on  which 
it  can  be  disputed  that  the  subjects  now  referred  to  fall  under  the  terms  of  this 
danse.  It  loUows  that  the  ^onus  fiEdls  on  the  ministers  who  maintain  the 
freedom  of  these  subjects  from  liability  of  assessment,  to  establish  a  ground  for 
the  exemption  of  property,  which  tua  natura  is  imquestionably  within  the 
tenns  of  toe  enactment 

^  Thisy  according  to  their  contention,  is  found  in  the  subsequent  part  of  the' 
44th  section.  But  the  first  remark  is  that  the  remainder  of  the  section  deals 
with  the  manner  of  imjjosing  and  levying  the  assessment,  and  it  is  a  strong 
thing  to  say  that  anything  provided  as  to  the  manner  of  doing  a  thmg,  will 
imply  a  revocation  of  a  previously  enacted  universal  liability.  The  words  relied 
on  are  these,  *  the  school  rate  shall  in  all  cases  be  levied  and  collected  in  the 
flame  manner  as  poor's  assessments,  and  the  laws  applicable  for  the  time  to  the 
imposition,  collection,  and  recovexy  of  poor's  assessment,  shall  be  ap{>licable  to 
the  flchool  rate.'  Tliese  words  have  been  considered  by  local  judges  of 
experience  and  eminence,  as  clearly  exempting  ministers  irom  liability,  and 
showing  that  the  school  rate  cannot  be  imposed  on  any  one  on  whom  the  poor's 
ntes  cannot  be  imposed.  But  with  deference,  the  words  used  do  not  refer  to 
the  incidence  of  the  tax  upon  individuals  at  all,  but  to  wholly  different 
matters.  On  turning  to  the  34th  and  subsequent  clauses  of  the  Poor  Law  Act. 
the  words  '  impose  assessment '  occur  very  frequently,  and  are  invariably  usea 
in  a  different  sense  to  that  attributed  to  them  by  those  who  deduce  immunity 
of  taxation  from  them.  They  either  mean  the  resolution  to  lay  on  the  tax,  or 
the  word  '  assessment '  in  connection  with  the  word  '  imposing,'  refers  to  the 
whole  sum  to  be  levied  for  the  use  of  the  poor  in  any  one  year ;  in  short,  the 
aggregate  amount  required  for  the  use  of  the  poor  for  any  one  year  in  any 
parish.  The  words  never  refer  to  the  particular  sums  whicn  individuals  may 
pe  called  upon  to  pay.  Many  clauses  in  the  Act  might  be  referred  to  as  show- 
ing this,  but  it  is  sumdent  to  refer  to  the  41st,  which  provides  that  if  the  assess- 
ment imposed  for  any  year  prove  to  be  insufficient,  the  Parochial  Board  may 
'  meet  and  impose  such  further  and  additional  assessment  as  may  be  sufficient  to 
raise  the  sum  required.' 

''The  oUier  words  of  the  44th  section  of  the  Education  Act  which  are  relied 
upon,  viz., '  the  laws  applicable  to  the  collection  and  recovery  of  poor's  assess- 
ment, shall  be  applicable  to  the  school  rate,'  clearly  refer  to  the  enactments  of 
the  88th  clause  ol  the  Poor  Law  Act,  which  provide  for  the  summary  recovery 
of  the  poor's  assessment.  The  words  exactly  correspond,  and  are  the  same  in 
both  sections  of  the  two  statutes.  The  inference  is  that  the  same  matters  are 
enacted  in  regard  to  the  school  rate  which  ara  enacted  in  regard  to  the  poor 
nte,  and  these  concern  merely  the  manner  of  procedure  in  raising  the  assess- 
ment, and  the  machinery  for  collecting  the  same.  It  is  a  great  leap  to  go 
beyond  this  and  hold  that  the  exemj^tions  under  the  one  Act  are  necessarily 
imported  into  the  other.  The  enactinc  words  at  the  beginning  of  the  44tn 
ckiue  are  perfectly  unambiguous,  ana  clearly  include  manses  and  glebes 
within  their  sweep,  and  the  concluding  words  of  the  same  section  do  not  touch 
the  liability  of  individuals,  but  refer  entirely  to  other  noattera. 

**  It  cannot  be  said  that  ministen  are  exempted  from  payment  of  this  school 
nte  in  respect  of  lon^-continued  usage,  it  has  been  contended  that  l^e 
Edacation  rate  is  a  contmuance  of  the  former  tax  under  the  repealed  statutes, 
which  went  to  pay  the  parochial  schoolmastera'  salaries.  But  it  is  forgotten, 
that  that  tax  was  raised  from  and  according  to  the  valued  rerU  of  the  properties 
which  paid.    If  the  exemptions  which  formerly  existed  are  to  be  continued, 
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ibMtt  a  luge  portion  of  the  penons  who  now  pay,  would  faQ  to  be  exempted, 
^aid  not  memy  mmieten,  ont  many  proprietoiBy  would  come  within  that 

Xtu«nt.   The  Education  xate  is  essentially  a  hew  tax,  levied  aeeording  to  the 
Rlion  roll,  from  tenants  as  well  as  owners,  and  for  purposes  different  from 
the  former  tax. 

*^  Apart  from  the  enacting  clause  at  the  beginning,  no  port  of  this  44th  danse 
refers  to  special  sums  paid  by  an^  indiTidual  ratepayer,  and  no  argumeut 
favourable  to  the  exemption  of  ministers  can  therefore  be  deduced  therefrom. 
The  *  addition '  of  Uie  school  rate  to  the  poor's  rate,  which  may  be  done  under  the 
enacting  words  of  the  clause,  refers  to  the  whole  sum  required,  which  may  be 
added  to  the  whole  yearly  sum  neceasary  as  poor's  rates,  and  not  to  any  payment 
made  by  an  individual  ratepayer. 

"  It  remains  only  to  notice  that  the  School  Board  one  year  exempted  the 
defender,  and  thereafter  revoked  the  exemption  as  in  error.  This  is  not  a  case 
uf  ]Dayment  for  which  a  condidio  indAUi  is  brought,  but  matters  are  still  so  far 
entire,  so  that  the  concluding  words  of  the  44th  section  import  into  the  Educa- 
tion Act  the  power  to  correct  errors  conferred  on  Parochial  Boards  by  the  40th 
section  of  the  Poor  Law  Act,  which  provides  that  if  any  omission  in  respect  of 
the  persons  liable  to  pay  the  assessment  shall  have  l>een  found  to  exist,  the 
Parochial  Board  may  cause  sndi  error  or  omission  to  be  corrected. 

•'A.  M." 

^Lenoieky  Oih  April  1877.— The  Sheriff  having  considered  the  defender's 
appeal,  with  reclaiming  petition  and  answers,  and  whole  proof :  Sustains  said 
appeal,  and  recalls  the  interlocutor  submitted  to  roview  :  Finds  that  the  appel- 
lant and  defender,  being  a  clergyman  of  the  Church  of  Scotland,  is  exempt 
from  the  school  rate  imposed  by  the  44th  section  of  the  Act  35  &  36  Vict 
cap.  62.  And  therefore  assoilzies  him,  and  decerns  with  expenses  as  the  same 
may  be  taxed.  Geo.  H.  Thoms. 

*'  Note, — In  considering  the  important  point  involved  in  this  case,  the  Sheriff 
has  been  much  impressed  by  the  ^unds  on  which  the  Sheriff-Substitute  has 
arrived  at  in  hia  opinion  regsuiding  it  He  is  supported  by  a  very  Delpbic 
utterance  of  the  late  Dean  of  Faiculty,  now  Lord  Rutherfurd  Clark,  in  an 
opinion  dated  15th  May  1873,  and  reported  16  Poor  Law  Magazine  (2  new 
series),  392.  Lord  Rutherfurd  Clark  does  not  advert  to  the  use  of  the  word 
'  imposition '  in  the  44th  section  of  the  Education  Act  ^35  &  36  Vict  cap.  62). 
On  the  other  hand,  the  exemption  of  parish  ministers  nas  been  subsequently 
supported  by  the  Sheriff-Substitute  of  the  county  of  Ayr,  in  Lindsay  v.  InghSj 
2l8t  May  1874,  16  Poor  Law  Magazine  (2  new  series)  385  ;  the  Sheriff-Substi- 
tute of  the  county  of  Perth,  in  M'Laren  v.  APKenzie,  9th  Sept  1876,  17  Poor 
Law  Magazine  (3  new  series),  535,  and  19  Journal  of  Jurisprudence^  555 ;  and 
the  Sheriff  and  Sheriff-Substitute  of  the  county  of  Forfar,  in  Fraser  v.  Boyrf, 
24th  December  1875,  17  Poor  Law  Magazine  (4  new  series),  97.  These 
decisions  have  been  generally  received  and  acted  on  as  sound  expositions  of 
the  law.  The  Sheriff,  after  the  best  consideration,  has  come  to  adopt  the  same 
view  of  the  Education  Act  Whatever  doubts  the  previous  parts  of  section  44 
of  the  Education  Act  may  suggest,  the  words  at  the  end  of  that  section, '  the 
laws  applicable  for  the  time  to  the  imposition,  collection,  and  recovery  of  poor's 
assessment,  shall  be  applicable  to  the  school  rate,'  which  are  a  positive  enact- 
ment, lay  down  an  imperative  rule,  which  admits  of  no  doubt.  Under  the 
law  appficable  at  the  time  of  this  claim,  and  still  applicable  to  the  imposition 
of  poor's  rates,  the  defender  is  admitted  to  be  free  from  poor's  rates,  and  he 
cannot  therefore  be  liable  for  the  school  rate  here  concludea  for.  The  defender 
and  other  parish  ministers  thus  have  a  special  exemption  which  puts  them — 
as  the  Crown  was  until  a  late  statute— beyond  tiie  power  of  taxation  as  regards 
the  poor  rate  and  the  school  rate.  The  effect  thus  given  to  t^e  word  'imposi- 
tion^ in  the  44th  section  of  the  Education  Act,  which  is  put  in  contrast  to  the 
words  '  levied  and  collected,'  is  quite  consistent  with  the  use  of '  impose '  in  the 
34th  and  subsequent  clauses  of  the  Poor  Law  Act,  in  which  the  Sheriff- 
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Sabfltitate  finds  one  of  the  Btrongeet  gronndB  of  his  judgment.  The  reconcile- 
ment of  the  tenuB  used  in  both  Acts  seems  to  be  effect^  by  the  one  constroo- 
tion  as  wdl  as  bv  the  other;  only  the  advantage  of  the  Sheriffs  mode  of 
leconcQement  is,  that  it  effects  that  identity  of  imposition  of  assessment  which 
the  Education  Act  enacts  shall  take  place. 

**  While  effect  to  the  exemption  falls  to  be  ^ven  here  in  the  Sheriffs  opinion, 
he  feels  all  the  sreater  responsibility  in  giving  it,  as  his  judgment  must  be 
final  as  regards  the  schoof  rates  involved  in  this  action.  He  sympathizes  with 
the  suggestion  expressed  in  an  influential  quarter  Q9  Poor  Law  Magazine  for 
April  (5  new  series),  176),  that  a  declarator  should  be  brought  to  settle  a 
question  which  has  arisen  and  will  arise  frequently.  In  no  matter  have  the 
eriU  of  want  of  review  on  such  points  of  law  by  a  sj^ecial  case  stated  (now 
afforded  by  the  Act  38  &  39  Vict.  cap.  62  in  crimmal  cases)  been  more 
foiciUy  illustrated  than  in  the  class  of  cases  to  which  the  present  belongs. 
The  last  Lord  Advocate  (Lord  Qordon)  proposed  to  ^ve  such  a  remedy,  in  a 
Sheriff  Court  Bill  which  he  introduced,  at  least  submitted  for  the  consideration 
of  the  Sheriffs  of  Scotland,  who  approved  of  the  proposal.  It  is  to  be  hoped 
that  the  public  will  not  have  long  to  wait  for  the  extension  to  civil  matters  of 
what  has  been  already  conferred  in  criminal  cases.  Q.  H.  T." 

FBAZEB  V.  BOBB. 

Dtdtion  referred  to  in  the  foregoing  Interlocutor  by  the  Sheriff  of  (he  County  of 

Zetland. 

''ForfoTy  28^  October  1875.— The  Sheriff  Substitute  having  heard  parties' 
procurators,  and  having  made  avizandum :  Finds  in  law  that  under  a  sound 
conatruction  of  the  44th  section  of  the  Education  (Scotland)  Act  of  1872. 
dergpien  of  the  Church  of  Scotland  are  exempted  from  payment  of  the  school 
rate  miposed  by  that  Act :  Therefore  assoilzies  the  defender  from  the  conclu- 
aiona  of  the  summons :  Finds  the  pursuer  liable  in  expenses :  Appoints  an 
account  thereof  to  be  given  in,  and  remits  the  same  when  lodged  to  tiie  auditor 
of  Court  for  taxation  and  report,  and  decerns.  A^bz.  Bobbbtsost. 

**  Note, — ^When  the  Education  Act  was  passed  in  1872,  it  must  have  been 
perfectly  well  known  to  its  fraraers  that  clergymen  of  the  Church  of  Scotland 
were  exempt  from  the  imposition  of  poor's  rates  in  respect  of  their  manses  and 
glebes.  For  it  was  distinctly  decided  in  the  House  of  Lords  twenty  years  ago 
that  this  exemption  is  the  law  of  the  land  (24  J.  524).  Accordingly,  when  the 
tamers  of  the  Education  Act  declare,  as  they  do  in  section  44,  that  "  the 
school  rate  shall  be  levied  and  collected  in  the  same  manner  as  poor's  assess- 
ment, and  the  laws  applicable  fur  the  time  to  the  imposition,  cmlection,  and 
recovery  of  poor's  assessment  shall  be  applicable  to  the  school  rate,"  itiej  must 
hare  intenaed  cleigymen  to  be  exempt,  otherwise  this  44th  clause  has  no 
intelligible  meaning.  It  was  argued  that,  by  this  clause,  the  mere  machinery 
of  the  poor  law  was  made  available  for  the  collection  of  the  school  rate.  But 
the  use  of  the  word  **  imposition  "  shows  that  this  clause  has  in  view  the  area 
of  taxation  as  well  as  the  method  of  taxation. 

"The  Sheriff-Substitute  is  aware  that  this  interpretation  of  the  clause  is 
opposed  to  the  opinion  of  the  late  Dean  of  Faculty.  A.  R," 

"Uth  December  1875.— The  Sheriff  having  considered  the  appeal  for  the 
pursuer  against  the  interlocutor  of  28th  October  last,  along  witn  the  relative 
reclaiming  petition  and  answers ;  and  having  considered  also  the  summons, 
minute  of  aefence,  and  whole  process :  Adheres  to  the  interlocutor  appeals 
against)  and  dismisses  the  said  appeal,  and  decerns. 

''  Fbed.  L.  Maitland  Hxbiot. 

"^oie.— This  is  an  action  brought  in  the  Small  Debt  Court  by  Peter  Fraser, 
collector  of  parochial  and  school  rates  of  the  parish  of  Kirriemuir,  against  the 
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Rev.  John  Boyd,  minister  of  that  paiiBh,  for  Hhe  ram  of  £l,  Os.  lid.,  being 
school  rate  due  by  him  for  the  year  from  14th  November  1874  to  14th  Novem- 
ber 1875.'  The  defender  denies  his  liability  for  the  payment  of  school  rates, 
and  rests  his  defence  on  the  terms  of  the  44th  section  of  the  Edacation  (Scot- 
land) Act,  1872. 

**  As  the  question  raised  was  one  of  general  importance,  the  Sheriif-Substitate 
remitted  the  case  to  the  Ordinary  Court  that  it  might  be  carefully  considered, 
and  he  has  since  sustained  the  defence.  The  Shenflf  has  had  both  sides  of  the 
matter  discussed  in  able  papers,  and,  having  considered  carefully  the  axgunients 
contained  therein,  he  is  of  opinion  that  the  interlocutor  appealed  against  is 
right. 

"  It  seems  to  the  Sheriff  that  this  44th  section  makes  the  incidence  of  the 
two  rates-— the  poor  rate  and  the  school  rate--identical,  and  that  the  liability 
for  school  rate  depends  on  liability  for  poor  rate,  and  is  to  be  regulated 
thereby. 

"  In  such  circumstances  it  is  necessary  to  consider  whether  parish  ministen 
are  liable  in  payment  of  poor's  rates  for  their  manses  and  glebes.  On  this 
question  there  is  no  room  for  any  doubt  Under  the  old  Poor  Law  Acts,  1679 
c.  74,  1663  c.  16,  and  1672  c.  18,  jiarish  ministers  were  not  liable,  it  having 
been  held  by  the  Court  of  Session,  in  the  case  of  Cargill,  29th  February  1816, 
F.  C.  103.  that  the  parish  minister  was  not  liable,  it  beins  '  impossible  to 
consider  the  minister  as  included  in  the  statutes.'  Then,  on  tne  passing  of  the 
New  Poor  Law  Act,  8  &  9  Vict.  c.  83,  the  question  was  acain  raiBed  whether 
under  that  Act  parish  ministers  were  or  were  not  liable  for  poor's  rates  in 
respect  of  their  manses  and  glebes.  It  was  decided  in  the  case  of  Forbes,  10th 
December  I860.  23  J.  120,  aflirmed  in  the  House  of  Lords  14th  June  1862,  24 
J.  524,  that  under  that  Act  they  were  not  Jiable. 

<<  It  was  therefore  the  law  in  1872,  when  the  Education  Act  was  passed,  and 
it  was  a  matter  beyond  all  dispute  that  parish  ministers  were  not  liable  in  the 
payment  of  poor's  rates  for  their  manses  and  glebes.  The  Legislature,  in  the 
knowledge  of  thiejdet,  passed  the  Education  Act,  particularly  Uie  44th  section 
of  the  same.  Under  that  section,  then,  are  parish  ministers  liable  or  not 
liable  for  school  rates  ? 

*'  It  seems  to  the  Sheriff  that  the  last  part  of  the  section  is  decisive  of  the 
question.  It  is  in  these  words :  '  And  the  school  rate  shall  in  all  cases  be 
levied  and  collected  in  the  eame  manner  as  poor's  assessment,  and  the  laws 
applicable  for  the  time  to  the  imposition,  collection,  and  recovery  of  poor's 
assessment  shall  be  applicable  to  the  school  rate.'  This  last  part  is  a  corollary 
to,  and  explains  and  overrules,  the  whole  section.  The  law  as  to  the  '  imposi- 
tion' of  the  two  taxes  is  to  be  the  same.  This  goes  further  than  merely 
providing  a  'machinery'  for  the  'collection*  of  the  school  rate.  It  has  refer- 
ence to  me  impotitum  of  the  school  rate.  Now,  would  the  law  applicable  to 
the  impoeitum  of  the  school  rate  be  the  same  as  that  applicable  to  poor's  assess- 
ment if  the  school  rate  be  imvoeed  upon  i)arties  not  liable  for  poor  s  rates  ?  In 
such  a  case  the  law  applicable  to  the  impositwn  of  the  two  rates  would  be 
different.  It  seems  to  tne  Sheriff  that  the  school  rate  cannot  be  itnfoeed  on  any 
one  on  whom  the  poor's  rate  cannot  be  imposed.  The  law  as  to  imposition  of 
the  two  rates  is  to  be  identical  Those  liable  for  poor's  rates  are  to  be  liable  for 
school  rates ;  those  free  from  poor's  rates  are  to  be  free  from  school  rates.  Both 
liability  and  non-liability  are  to  be  the  same.  The  incidence  of  the  two  taxes 
is  not  only  to  be  the  same  at  present;  but  the  expression  *  for  the  time '  goes 
further,  and  seems  to  the  Sheriff  to  show  that  the  Legislature  intended  that  the 
incidence  of  the  two  taxes  shall  be  the  same  for  ike  fiitwre.  If  under  any  New 
Poor  Law  Act,  the  sweep  of  the  Poor  Law  be  made  either  wider  or  narrower, 
the  school  rate  shall  foUow  the  same  sweep,  and  would  then  continue,  but 
precisely  the  same  as  the  poor's  rate.  (See  Sellar's  Education  Act,  xxvL, 
note  1.) 

''  Besides  the  concluding  part  of  the  section,  which  goes  to  show  the  inten- 
tion of  ihe  LegiaUturei  there  are  certain  other  parts  of  the  section  which  seem 
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to  the  Sheriff  to  point  in  the  wm/t  dvru^Aofiu  (1)  The  Parochial  Board  is 
authorised  and  required  to  add  thb  bams,  under  the  name  of  school  rate,  to 
the  next  assessment  for  relief  of  the  poor,  and  to  lay  on  and  levy  the  same,  &c. 
If  the  school  rate  is  to  be  'addtd'  to  the  poor's  rate,  it  surely  can  be  charged 
only  against  those  liable  in  payment  of  poor's  rates.  There  can  be  no  addition 
where  there  is  one  sum  only  to  be  dealt  with.  The  pursuer  has  not  added  it  to 
any  aaseasment  payable  by  the  defender  for  the  poor.  (2)  The  section  pro- 
ceeds to  say  the  Farochial  ioaxd  shall '  levy  and  collect  the  same  along  with  the 
aaaessment  for  relief  of  the  poor,'  &c.  This  seems  to  imply  that  the  two  rates 
ue  to  be  collected  together,  and  that  the  school  rate  is  only  to  bcf  collected  along 
with  the  jxMr's  rate,  but  not  bv  itself  and  eqparate  from  the  other.  If  the 
defender  pays  this  rate  the  Board  have  not  collected  it,  from  him  at  least,  along 
vith  his  poor's  rate.  (3)  In  cases  where  there  may  be  no  assessment  for  the 
poor,  'the  School  Board  shall  be  entitled  and  bound  directly  to  assess  for  and 
tevv  the  said  school  rate  in  the  eame  manner  ae  if  it  toere  poor'e  aseeatment,'  &c. 
It  does  not  say  in  the  same  manner  ae  poor^s  assessment,  but  aeifit  were  poor's 
anessment.  Nor  would  it  be  '  in  the  same  manner  as  if  it  were  poor's  assess- 
ment '  if  they  assessed  parties  who  were  not  liable  in,  but  were  exempt  from, 
poor's  rate.  '  If  it  were  poor's  assessment '  the  defender  would  not  b«  liable. 
(4)  Such  School  Board  'for  that  puxpose  shall  have  all  the  powers  and 
authorities  of  anv  Parochial  Board  or  other  authority  with  respect  to  assessing, 
leTyiog,  and  collecting  poor's  assessment.'  Thev  are  thus  to  have  all  the 
powers  of  a  Parochial  Board  as  to  assessing,  &c.,  but  they  are  not  to  have  any 
tiigher,  or  greater,  or  more  extensive  powers.  The  Parochial  Board  have  no 
power  of  taxing  narish  ministers — are  the  School  Board  to  have  such  powers  t 
u  80,  thev  woma  have  more  extensive  powers  than  the  Parochial  Board. 

''On  these  grounds  the  Sheriff  considers  that  the  defender  is  entitled  to 
exemption  from  payment  of  this  school  rate.  It  is  perhaps  right,  however,  that 
tbe  Sheriff  should  advert  to  two  arguments  stated  for  the  pursuer.  It  is  said 
(ik  19) :  '  To  regard  the  clause  as  meaning  that  the  same  exceptions  are  to  be 
made  under  the  Education  Act  as  obtains  by  custom,  but  not  by  statute,  under 
the  Poor  Laws,  is  a  construction  that  could  never  have  been  contemplated  by 
the  Legislature.'  The  Sheriff  rather  thinks  this  argument  is  founded  on  a 
mistake.  It  mav  be  a  question  how  far  the  exemption  of  parish  ministers  for 
payment  of  poors  rates  under  the  old  Acts  arose  from  custom  or  from  statute. 
The  judges  in  the  Court  of  Session  seem  to  have  rested  their  decision  in  CargiWe 
case  on  statnte.  See  also  the  Lord  Chancellor's  remarks  in  Forhet^e  case.  But 
even  admitting  that  the  exemption  rested  on  custom  or  usage  prior  to  1845,  the 
Sheriff  is  inclmed, to  think  that  on  the  jMissing  of  the  Poor  Law  Act  in  that 
jear  the  exemption  no  longer  rested  on  custom  or  usage,  but  on  statute.  The 
Legislature,  it  may  be,  recognized  the  previous  custom  or  usage,  but  it  gave 
effect  to  it  and  made  it  eteUnUory.  Both  in  the  Court  of  Session  and  in  the 
Honse  of  Lords  the  question  considered  was,  Did  the  Le^slatura  by  the  Act  of 
1845  make  parish  ministen  liable  for  poor's  rates  for  their  manses  and  glebes, 
or  did  it  not  t  It  was  held  that  the  Ledslature  by  the  said  Act  enacted  that 
they  should  not  be  liable  for  the  same.  Since  1846,  accordingly,  their  immu- 
nity has  rested  not  on  custom,  but  on  statute,  or,  at  any  rate,  on  custom 
recognised,  sanctioned,  and  made  statutory  by  the  Legislature.  It  seems, 
therefore,  not  to  be  correct  to  say  that  the  exemption  of  parish  ministen  from 
the  pavment  of  poor's  rates  '  obtains  by  custom  but  not  by  statute.'  If  it 
depends  on  custom  at  all,  it  is  on  custom  approved  of  and  sanctioned  by 
Matate. 

**  It  is  also  argued  that  the  school  rate  is  a  new  tax,  and  that  parish  ministen 
eaa  enjoy  no  immunity  from  payment  of  a  new  tax.  It  seems  doubtful  if  this 
Khool  rate  can  be  termed  a  new  tax.  There  has  always  been  an  educational 
tax.  It  was  collected  formerly,  no  doubt,  under  the  name  of '  Schoolmaster's 
Sakiy,'  but  it  was  an  educational  tax,  or  a  tax  for  the  benefit  of  education. 
This  pieaent  school  rate  seems  rather  to  be  '  an  old  friend  with  a  new  face.' 
^nm  payment  of  Uiat  old  educational  tax  parish  ministen  were  free.    This 
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new  Act  only  'amended  and  extended  the  provisions  of  the  law  of  Scotland  on 
the  snbject  of  education.'  If  this  be  a  mere  extension  of  an  old  tax  from  which 
parish  nynisters  were  previously  free,  it  would  need  a  very  clear  expression  of 
mtention  on  the  part  of  the  Legislature  to  make  them  liable  now.  It  is 
scarcely  necessary  to  observe  that,  in  considering  any  such  question,  a  taxing 
statute  is  to  be  strictly  interpreted,  and  in  the  event  of  any  doubt  it  is  to  he 
interpreted  in  favour  of  freedom  from  taxation.  If  the  Legislature,  in  the 
knowledge  that  parish  ministers  had,  previous  to  1872,  been  exempt  from  the 
payment  of  any  tax  for  educational  purposes,  had  intended  that  under  this 
Education  Act  they  should  be  no  longer  exempt,  they  could  easily  have  made 
that  perfectly  plain  by  a  clause  similar  to  section  49  of  the  Poor  llaw  Act  In 
place  of  doinff  so,  however,  they,  on  the  contrary,  pass  the  44th  clause  of  the 
Act,  bv  whicn  it  seems  to  the  Sheriff  that  they  meant  that  parish  ministers 
should  still  be  exempt 

**  This  appears  to  tne  Sheriff  to  be  quite  a  different  case  from  that  of  Cknoan^ 
9th  July  1868,  6  D.  1019.  That  had  reference  to  a  local  rate,  and  there  was 
no  clause,  as  here,  that  the  law  as  to  the  imposition,  &c,  of  the  pocxr's  assess- 
ment was  to  be  applicable  to  the  school  rate.  From  certain  expressions  used 
by  the  Lord  President  in  that  case,  the  Sheriff  would  infer  that  his  Lordship 
would  distinguish  the  pcesent  case  from  that  then  before  him.  He  says  in  that 
case, '  the  question  now  is,  whether  the  present  case  has  any  resemblance  to  the 
case  of  Poor  Law  assessment  ?  Is  there  anything  in  the  clauses  of  this  statute 
analogous  to  the  Poor  Law  Act  t  I  apprehend  not  The  49th  section  of  the 
Poor  Law  Act  implied  a  great  deal  m  combination  of  the  previous  usage.' 
Here  there  is  certainly  a  reumUance  to  the  Poor  Law  assessment,  if  the  coimec- 
tion  be  not  of  a  closer  kind.  Here  there  is  something  analogout  to  the  Poor 
Law  Act,  if  the  taxing  clauses  of  both  be  not  identical,  and  we  have  here  an 
exemption  from  payment  of  both  the  poor's  rates  and  the  education  rates. 

"F.  L,  M.  H." 


SHERIFF  COURT  OF  LANARKSHIRR 
Sheriffs  Clark  and  Quthbie. 

THB  UL8TXB  BiJffKINQ  GO.  V.  THOMAS  SPKKCE  &  SONS.  ^Morch  16,  1877. 

Bank  chemu — Onerous  indorsees — Mandate, — The  pursuers  in  this  case,  the 
Ulster  Banking  Co.,  held,  as  onerous  indorsees,  a  cheque  for  £300,  drawn  by 
the  defenders,  who  are  cattle  salesmen  in  Glasgow,  on  the  ^^  of  Glasgow 
Bank,  in  favour  of  Messrs.  J.  &  E.  Bums,  cattle  dealers  in  Ireland.  The 
pursuers  presented  this  cheque  for  payment  at  the  City  of  Glasgow  Bank,  when 
payment  was  refused  on  the  ground  that  the  cheque  has  been  stopped  by  the 
defenders.    The  pursuers  accordingly  raised  this  action. 

The  defenders  pleaded  that  the  cheque  was  a  mere  mandate,  which  had  been 
tempestive  revoked,  and  that  the  pursuers,  as  indorsees,  could  be  in  no  better 
position  than  the  original  holder  of  the  cheque. 

The  following  interlocutor  was  pronounced  by  the  Sheriff-Substitute 
(Guthrie)  :— 

^'Glasgow,  6th  March  1876. — Having  heard  parties' procurators  on  the  closed 
record  :  Repels  the  1st,  2nd,  and  3rd  pleas  for  the  de^nders,  quMd  vitra,  and, 
before  further  answer,  appoints  the  defenders  to  state  in  a  minute,  to  be  lodged 
before  next  Court  day,  whether  they  deny  that  the  pursuers  are  onerous 
indorsees  of  the  cheque  in  question.     '  W.  Outhrix. 

"Note, — This  case  differs  from  the  recent  cases  in  Scotch  Courts  relating  to 
Bank  cheques,  in  respect  that  it  bears  to  be  an  action  against  the  drawer,  at 
the  instance  of  an  onerous  indorsee,  while  these  actions  have  related  to  questions 
between  drawer  and  payee,  or  payee  and  the  drawee.  Watenton  v.  OUy  of 
Glasgow  Sank,  Feb.  6,  1874,  1  ReUie  470 ;  Shearer  v.  Alexander,  Feb.  S3, 
1876,  S.  L.  Rete.,  etc    The  law  applicable  to  this  case  does  not  seem  to  be 
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doabtfiil.  A  cheque  payable  to  ordier  is  a  negotiable  instrument,  and  in  the 
hands  of  an  onerous  indorsee  does  not,  so  far  as  the  question  here  raised  is  con- 
cerned, differ  from  a  bill  of  exchange— Wilson's  Thomson  on  Bills,  118,  Parsons 
on  Bills,  i.  272,  ii.  79 ;  Keene  v.  Beard,  29  L.  J.  C.  P.  287  ;  Whistler  v. 
Fatter,  32  L.  J.  C.  P.  161,  and  many  other  authorities  to  which  the  pursuers 
referred.  The  pleas  therefore  which  are  stated  by  the  defender,  and  which 
might  possibly  have  received  some  effect  wliile  the  cheque  was  in  the  hands  of 
the  payee,  appear  to  be  irrelevant 

"The  defenders  do  not  admit  that  the  pursuers  have  given  value  for  the 
cheque,  but  neither  do  they  distinctly  deny  it.    They  would  be  entitled  to  a 

Cfhabili  Tnodo  of  an  allegation  that  it  passed  to  the  pursuers  without  value, 
ibly  they  might  be  allowed  such  a  proof  as  the  case  now  stands,  but  it 
appears  proper  in  point  of  form  that  their  allegation  should  be  made  distinct. 

Upon  appeal  to  the  Sheriff  (Dixon)  this  interlocutor  was  recalled  and  parties 
allowed  a  proof. 

A  proof  was  taken,  and  the  Sheriff-Substitute  pronounced  the  following 
interlocutor : — 

"  Glasgow,  20th  November  1876.— Having  heard  parties'  procurators,  and  con- 
sideied  the  process  :  Finds  that  the  cheque  sued  on  was  drawn  on  Saturday, 
11th  December  1875,  by  the  defenders,  on  the  Trongate  Branch  of  the  City  of 
Qkagow  Bank,  Gla^ow,  in  favour  of  J.  &  E.  Bums,  and  by  them  endorsed  and 
presented  on  14th  December  to  the  pursuers'  bank  at  Portadown,  where  J.  & 
£.  Bums  had  an  account  in  name  oi  John  Bums,  one  of  the  partners  of  the 
firm  :  Finds  that  at  that  date  the  account  of  J.  &  £.  Bums  with  the  pursuers 
was  overdrawn  to  a  very  much  larger  amount  than  that  for  which  the  cheque 
was  drawn,  and  that  the  said  payees  were  credited,  and  are  still  credited  in 
their  account  with  the  pursuers  with  ;£500 — the  amount  of  the  cheque  :  Finds 
that  the  defenders  stopped  payment  of  the  said  cheque :  Finds  that  the 
defenders  received  no  value  from  J.  &  E.  Bums  for  the  cneque  :  But  finds  in 
law  that  the  pursuers,  being  onerous  and  innocent  indorsees  of  the  said  cheque, 
are  not  affected  by  any  fraud  on  the  part  of  the  said  J.  &  E.  Bums  in  procuring 
the  cheque,  or  by  the  fact  that  they  gave  no  value  therefor,  and  are  entitled  to 
be  paid  the  amoimt  thereof  by  the  drawers :  Therefore  decerns  against  the 
defenders  in  terms  of  the  conclusions  of  the  summons :  Finds  the  pursuers 
entitled  to  expenses,  allows  an  account  thereof  to  be  given  in,  and  remits  the 
same,  when  lodged,  to  the  auditor  of  Court,  to  tax  and  report 

•'W.  GUTHRIK. 

''^ot«.— Reference  is  made  to  the  notes  to  the  interlocutors  of  6th  March 
and  21st  April  1876. 

^  The  proof  shows  that  something  verv  like  a  fraud  was  practised  by  the 
Messrs.  ^ums  on  the  defenders  ;  but  it  also  shows  that  the  pursuers  gave  value 
in  account  for  the  cheque  when  presented  to  them  by  the  ^yees.  That  must 
be  taken  to  be  suJBScient  consideration,  entitling  them,  if  ignorant  of  any 
infirmity  of  the  payee's  title,  to  the  privileges  of  onerous  indorsees— Oume  v. 
Inita,  44  L.  J.  £b[.  44,  Ex.  Ch.  L.  K.  10  Ex.  153,  and  afi&rmed  in  H.  of  L. 
L  Rb  for  Nov.  1876.  They  were  in  the  habit  of  receiving  many  cheques  by 
the  defenders  in  favour  of  the  Bumses,  and  the  che<|ue  in  question  was  just 
presented  and  entered  in  the  account  in  the  ordinary  way.  They  knew 
nothing  of  the  particular  transaction  with  the  defenders.  The  Messrs.  Bums 
bavennce  made  an  arrangement  with  their  creditors,  including  the  porsners,  in 
which  the  pursuers,  it  appears,  ^ave  them  credit  for  the  £600,  that  is  to  say, 
were  not  paid  a  composition  for  it  The  pursuers  then  being  onerous  indorsees 
^^ont  notice  of  any  fraud  or  defect  of  title,  are,  1  think,  entitled  to  decree. 

"W.  G." 

The  defenders  appealed,  but  the  Sheriff  adhered.  The  following  is  his 
judgment  and  note :— 
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*'GHa$gow,  I6th  March  1877. — ^Having  heard  partieB'  pzoouiators  upon  the 
defender's  appeal,  and  considered  the  process  :  For  the  reasons  assignea  hy  the 
Sheri£f-Substitute  adheres  to  the  judgment  appealed  against,  and  decerns. 

"F.  W.  Claak. 

"Note, — The  following  consideration  appears  to  me  to  be  decisiye  of  this 
case.  A  pre-existing  debt  would  seem  to  be  as  good  value  in  the  case  of  a 
chec^ue  as  in  the  case  of  a  bill  or  note,  unless  for  the  existence  of  some 
specialty  to  the  contrary.  But  if  that  be  so,  the  pursuers,  the  Ulster  Bank, 
must  be  held  as  onerous  and  bona  fide  holders  ot  the  cheque,  and  therefore 
entitled  to  payment.  In  addition  to  the  cases  quoted  by  the  Sheriff-Substitute, 
I  would  refer  to  the  following : — Watson  v.  Russell,  3  Best  &  Smith's  Q.B. 
Reports,  p.  34,  and  Poirier  v.  Morris,  2  Ellis  &  Blackburn,  p.  89.    F.  W.  C." 

Aet,—MGhigor,  DoruM  db  Co. AU.^MaGkay, 


SHERIFF  COURT  OF  LINLITHGOW. 
Sheriffs  Homx  and  Monbo. 

DODDB  V,  THE  SCHOOL  BOARD  OF  THE  BUBGH  07  BATHGATE. — S^th  March  1877. 

Scotch  Education  Department — Returning  officer— Reference — Decrut-arhitral— 
Ultra  vires. — The  pursuer,  Thomas  Dodds,  solicitor,  Bathgate,  was,  on  S!4th 
February  1876,  under  the  General  Order  of  31st  January  1876,  regulating  the 
Triennal  Elections  of  School  Boards,  appointed  by  the  School  Board  of  the 
Burgh  of  Bathgate,  returning  officer  in  the  election  of  that  Board.  Article  25 
of  the  General  Order  provided  that  "  the  expenses  incident  to  the  election  (but 
not  including  the  expenses  of  any  candidate)  shall  be  paid  by  the  School  Boaid 
out  of  the  school  fund,  providing  that  if  any  question  shall  arise  as  to  such 
expenses,  such  question  shall  be  referred  to  the  Scotch  EduaUion  Department, 
whose  decision  thereon  shall  be  final  and  conclusive."  The  pursuer  accepted 
the  appointment,  and  performed  the  duties  falling  to  the  returning  officer  in 
the  Section,  which  was  a  strongly  contested  one.  This  he  did  in  the  belief 
that  he  would  be  paid  the  fees  usually  charged  by  procurators  for  such  business, 
subject  to  taxation.  On  3rd  March  1876  the  Scotch  Education  Department 
issued  a  circular  fixing  the  fees  to  be  paid  to  returning  officers,  and  this  circular 
was  received  by  the  pursuer  from  the  clerk  to  the  School  Board  on  16th  March, 
by  which  date  certain  of  the  duties  had  been  done.  The  School  Board  refused 
to  pay  other  than  the  fees  allowed  by  the  circular  of  3rd  March,  and  in  this 
action  the  pursuer  maintained  that  he  was  not  bound  to  accept,  the  fees  fixed  by 
the  circular,  inasmuch  as  he  had  entered  on  the  duties  previous  to  the  receipt  of 
it  and  he  urged — (1)  That  it  was  uUra  vires  of  the  Scotch  Education  Department 
to  constitute  themselves  arbiters  in  the  matter,  as  the  Education  (Scotland)  Act, 
1872,  under  which  the  Department  was  created,  did  not  confer  any  such  power, 
and  that  the  duties  of  die  Department  were  strictly  defined  and  limitecL  (2) 
That  the  arbiters  not  being  named  in  the  general  order,  there  was  no  reference 
(Buchanan,  June  25, 1799,  M.  14,593).  (3)  Assuming  the  Scotch  Education 
Department  to  have  power  to  appoint  themselves  arbiters,  their  circular,  or 
decieet-arbitral,  was  null,  in  respect  it  had  been  given  ante  tempus  dsfinihim  in 
submisnone  and  before  the  business  was  finished  {CampbeU  v.  CMer,  Slst 
January  1612,  M.  637).  (4)  That  it  was  ultra  vires  of  the  Scotch  Education 
Department  to  frame  a  new  table  of  fees  for  solicitois,  who  mi^rht  act  as  return- 
ing officers.  In  answer  the  School  Board  pled  that  the  Sheriff  had  no  juris- 
diction, which  was  expressly  excluded  by  the  general  order.  Sheriff-Substitute 
Home  pronounced  the  following  interlocutor:— 

"JWnW%ow,  February  23, 1877.— The  Sheriff-Substitute  having  considered 
this  process,  and  heard  parties'  procurators  upon  the  preliminary  plea  of  want 
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of  jnnadietion  :  Sustains  said  plea:  Finds,  in  xmect  of  the  order  of  the  com- 
mittee of  ^e  Privy  Council  on  Education  in  Scotland  of  the  31st  January  1876, 
ordering  that  if  any  question  shall  arise  as  to  such  expenses,  viz.,  the  expenses  of 
the  then  ensuing  election  of  the  School  Board,  such  Question  shall  be  reSferred  to 
the  Scotch  Education  Department,  whose  decision  snail  be  final ;  that  it  is  in- 
competent to  raise  any  question  as  to  said^  expenses  in  this  Court,  or  for  this 
Court  to  decide  the  same :  Therefore  dismisses  the  present  action  thereanent, 
and  finds  the  pursuer  liable  in  expenses.  Francis  Home. 

**  Note. — ^The  above  plea  is  sufficient  to  nut  the  pursuer  out  of  Court  in  this 
action.  He  cannot  say  that  the  said  oraer  came  after  he  had  accepted  the 
office  of  returning  officer.  But  even  as  to  the  other  oider  regarding  expenses 
o!  the  3rd  Marcb  1876,  it  seems  little  doubtful  that  it  also  applied  to  him,  and 
to  all  other  returning  officers  at  that  election.  It  was  passea  so  to  apply,  and 
the  time  of  the  appointment  of  axiv  of  them  was  of  no  consequence.  This  ex- 
pense therefore,  both  before  and  after  its  promulgation,  was  mcluded  under  it. 
It  may  be  hard  for  a  professional  person  like  the  pursuer  to  submit  to  such 
paltry  remuneration,  and  after  pertorming  the  duties  required  so  skilfully  and 
wdl ;  but  the  intention,  no  doubt  to  some  extent,  was  to  confine  the  office  to  less 

r'  ng  parties,  and  less  accustomed  to  the  pocketing  of  fees,  and  consequently 
would  be  content  with  smaller  payments  for  their  trouble.  This  last 
matter,  however,  belongs  more  to  the  merits  of  the  account,  and  the  Sheriflf- 
Substitute  only  refers  to  it  that  pursuer  might  reconsider  the  offer  said  to  have 
been  made  to  him  of  a  certain  amount  by  the  defenders,  in  which  to  some  extent 
his  skill  and  professional  status  was,  it  was  understood,  taken  into  view,  which 
the  distant  Scotch  Education  Department  is  little  likely  to  da  F.  H." 

1,  Sheriff  Monro  reversed  the  decision  of  his  Substitute,  and  pro- 
[  this  interlocutor  and  note : — 

**Edinlmrgh,  24ih  March  1877.~The  Sheriff  having  heard  parties,  recalls  the 
Sheriff-Substitute's  interlocutor  of  23rd  February  last,  and  repels  the  plea  of 
want  of  jurisdiction  :  Remits  the  account  libelled  to  the  auditor  of  Court  to 
tax  and  report,  and  reserves  all  questions  of  expenses.  Geo.  Munro. 

« ifoU. — The  Sheriff  finds  ageneral  impression  in  very  reliable  quarters  that 
both  the  25tb  Rule  passed  at  Wnitehall  on  3l8t  January  1876,  so  far  as  it  infers 
a  binding  reference  to  the  Scotch  Education  Department,  and  the  tariff  of  fees 
for  returning  officers  in  the  circular  of  3rd  March  1876,  are  ultra  vires,  and  not 
warranted  by  the  Scotch  Education  Act;  and  in  numerous  instances  he  finds 
this  opinion  has  been  acted  on.  These  rules  are  believed  to  be  founded  on 
Schedule  B,  Article  4^  of  the  Scotch  Education  Act,  1872 ;  but  this  seems  a 
loose  and  too  exacting  interoretation  of  the  clause,  and  the  matter  seems  more 
aatutally  to  fall  under  Article  5  of  the  same  schedule,  which  does  not  exclude 
the  jurisdiction  of  the  Sheriff.  Powers  given  in  an  Act  of  Parliament  require 
in  general  to  be  strictly  interpreted.  Q.  M." 

iet— DocUi. AU^-'-Qardiner. 
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AniONlBTBATiON. — OraiU  to  party  entitled  in  diitribwHon. — ^A.  died  a  spinster 
and  intestate,  leaving  B.,  her  mother  and  next  of  kin,  and  C,  her  sister, 
together  the  only  persons  entitled  in  distribution  to  her  personal  estate  and 
eiiects.  B.,  the  mother,  being  aged  and  infirm,  and  presumably  incapable  of 
administrating  the  estate,  the  Court  made  the  grant  to  C.  under  the  73rd 
section.— In  (A€  goodt  of  Clarke,  46  L.  J.  Rep.  P.  D.  &  A.  16. 
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ADMlViaTRATiON  07  EsTAn. — Pofol  prtnwUt  on  marriage — Ptk 
SUUtUe  offraudih-Part  pefformanee, — ^A.  b^g  the  owner  of  a  leasehold  honae, 
subject  to  a  mortgage  payable  by  instalments,  in  contemplation  of  the  marriage 
of  his  daughter,  yerballr  promised  the  daughter  and  her  intended  husband, 
that  in  the  event  of  their  marriage  taking  place,  the  house  should  be  the 
wedding  present  of  his  daughter,  and  that  they  should  take  possession  of  it  on 
their  marriage.  The  marriage  took  pUce,  and  the  daughter  and  her  husband 
immediately  entered  into  possession  of  the  house.  A.  during  his  lifetime 
regularly  paid  the  instalments  in  respect  of  the  mortgage  as  they  fell  due,  and 
at  his  death  there  remained  still  due  ^£110  : — Held  (the  Court  being  satisfied 
on  the  evidence  that  the  promise,  as  stated  above,  was  given)  that  the  promise 
to  give  the  house,  having  been  followed  by  possession,  which  was  a  sufficient 
part  performance  to  take  the  case  out  of  the  Statute  of  Frauds,  the  agreement 
was  valid,  and  was  binding  on  A.  and  on  his  estate,  and  that  the  dau^ter  was 
entitled  to  have  the  house  assigned  to  her  free  from  encumbrancesw — UngUy  v. 
Ungley,  46  L.  J.  Rep.  Ch.  189. 

Babtardt. — AffilitUiiof^^Evidmee  of  corroboration. — On  the  hearing  of  an 
affiliation  summons,  evidence  was  given  of  acts  of  familiarity  on  the  part  of  the 
alleged  father  towwls  the  mother  having  occurred  several  months  before  the 
child  could  have  been  begotten,  and  that  in  consequence  he  had  been  forbidden 
the  house  by  her  parents.  It  was  also  proved  that  the  woman  was  a  person  of 
weak  intellect.  No  corroborative  evidence  in  direct  relation  to  the  actual 
begetting  of  the  child  was  given  : — Held,  that  the  evidence  given  was  in  point 
of  law  admissable  as  corroborating  the  woman's  statement  The  effect  of  it  on 
the  question  of  paternity  was  for  the  consideration  of  the  justices,  who  were 
entitled  to  act  upon  it  if  they  thought  it  did  materially  corroborate  her.-^C^ 
V.  Manning^  46  L.  J.  Rep.  M.  C.  176. 

CoMPAifT. — Reduction  of  capital — Surrender  of  ehares, — The  I.  Society, 
limited,  was  originally  registered  with  capital  of  j^,000,000  in  £20  shares, 
which  was  afterwards  reduced  to  £1,600,000  in  £10  shares,  in  accordance  with 
the  provisions  of  the  Companies  Act,  1867,  and  b^  the  articles  of  association, 
power  was  eiven  to  the  company  in  general  meetmgs,  from  time  to  time,  by 
special  resolutions,  to  alter  and  make  new  provisions  instead  of  or  in  addition 
to  any  of  the  regulations  of  the  company.  At  an  extraordinary  general  meeting 
of  the  company  called  for  the  purpose,  resolutions  were  passed,  which  were 
confirmed  at  a  conseouent  meeting,  authorizing  the  Board  of  Directors  to  pm> 
chase  from  any  sharenolders  willing  to  sell  the  same,  such  number  of  the  shares 
of  the  society  not  exceeding  100,000,  as  the  Board  should  think  fit,  and  provid- 
ing that  the  shares  so  purdiased  should  not  be  re-issued  by  tiie  Boud  without 
the  authority  of  a  general  meeting  : — Held,  that  the  resolutions  were  invalid  as 
authorizing  either  a  reduction  of  capital  in  a  manner  not  authorized  by  the 
Companies  Act,  1867,  or  else  a  trafficking  in  the  shares  of  the  society,  which 
was  not  within  the  scope  of  the  memorandum  of  association. — Dictum  of  Jaxes, 
L.  J.,  in  TeaeddU^i  Cam  (43  Law  J.  Rep.  Chanc.  678 ;  s.  c.  Law  Rep.  9  Chanc. 
64),  questioned  by  himself. — Hope  v.  International  Financial  Soc  (Ltm.),  46 
L.  J.  Kep.  (App.)  Ch.  200. 
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PROFESSOR  LORIMER'S  INTRODUCTORY  LECTURE  TO 
THE  CLASS  OF  PUBLIC  LAW  IN  THE  UNIVERSITY 
OF  GLASGOW. 

Gentlemen, — I  count  it  no  ordinaiy  privilege  that  I  should  be 
permitted  to  appear  within  these  walls,  and  a  sign  of  no  ordinary 
significance  that  you  should  have  invited  me  to  come  here.  It  is 
no  ordinary  privil^e,  either  as  regards  its  honours  or  its  respon- 
sibilities, to  discourse  of  the  natural  laws  which  govern  the  relations 
of  States  in  the  University  in  which  Adam  Smith  first  expounded 
the  natural  laws  of  trade,  in  which  his  pupil,  Millar,  traced  ''the 
origin  of  the  distinction  of  ranks,"  and  in  which  the  absolute 
grounds  of  society,  in  all  the  spheres  of  its  manifestation,  have 
been  surveyed  by  so  many  other  gifted  men.  More  than  this; 
ethics  is  the  tree  of  which  jurisprudence  is  a  branch.  Cut  off  from 
ethics,  jurisprudence  loses  its  hold  upon  nature,  and  its  consequent 
rank  as  a  science.  Legislation  is  bereft  of  principle,  and  the 
practice  of  the  law  degenerates  into  a  vulgar  art,  always  mean,  and 
not  always  honest.  From  the  scientific  teaching  of  jurisprudence, 
above  all,  ethics  is  inseparable.  We  can  no  more  teach  jurispru- 
dence in  this  sense  without  ethics  than  we  can  teach  physics  with- 
out mathematics. 

Now,  the  University  of  Glasgow  was  the  cradle  of  that  great 
school  of  Scottish  ethics  which  exercised  so  important  an  influence 
on  the  later  schools,  not  of  this  country  alone,  but  of  France  and 
Germany,  It  was  the  University  of  Carmichael,  and  Hutcheson, 
and  Reid,  as  well  as  of  Smith  and  Millar;  and  so  intimate  was  the 
relation  between  jurisprudence  and  ethics  believed  to  be  in  their 
day,  that  of  these  three  distinguished  men,  the  first — Carmichael, 
whom  Sir  William  Hamilton  has  pronounced  to  be  the  real  founder 
of  the  Scottish  school  of  philosophy — is  chiefly  known  as  a  com- 
mentator of  Puffendorf,  and  the  author  of  an  annotated  edition  of 
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his  De  officio  hominis  d  civis,  which  Hutcheson  says,  very  truly  I 
daresay,  is  more  valuable  than  the  original  work;  the  second— 
Hutcheson — carried  his  ethical  speculations  over  the  whole  field 
of  jurisprudence,  including  even  international  law ;  w^hilst  Beid, 
the  thiid  in  point  of  time,  though  his  interests  were  more  strictly 
metaphysical,  has  an  important  chapter  on  "Systems  of  Natural 
Jurisprudence." 

It  is  in  the  footsteps,  then,  of  these  your  academical  heroes, 
though  with  objects  more  immediately  professional,  that  you  have 
permitted  me  to  tread,  and  I  should  be  insensible  indeed  if  I  did 
not  regard  it  as  an.  honour. 

When  I  say  that  your  calling  me  to  come  amongst  you  has  a 
special  significance,  I  look,  on  the  other  hand,  to  the  future  rather 
than  to  the  past  In  this  aspect  I  regard  it  as  an  indication,  not 
only  of  a  renewed  interest  in  the  studies  into  which  your  great 
men  led  you  in  former  times,  but  as  a  fresh  resolve  on  your  part  to 
pursue  them  to  new  results,  under  the  altered  forms  which  new 
conditions  haVe  imposed.  I  understand  it  as  proceeding  from  a 
consciousness  that  those  positive  laws  which- you  have  been  accus- 
tomed to  study  admit  of  being  analyzed  into  absolute  laws,  of  which 
they  are  manifestations  in  time  and  space,  and  a  desire  to  cultivate 
jurisprudence  as  a  branch  of  the  science  *  of  nature,  which  few 
would  have  ventured  to  predict  fifteen  years  ago.  I  hail  it  as  an 
earnest  of  the  ultimate  realization  of  my  long-cherished  hope,  that 
out  of  the  soil  from  which  a  great  school  of  ethics  and  economics 
had  spning,  a  great  school  of  jurisprudence  mi^ht  yet  arise. 

But  what  is  it,  then,  that,  as  a  humble  missionary  of  so  great  a 
faith,  I  am  called  upon  to  teach  ?  Gentlemen,  one  of  the  greatest 
of  all  your  great  Lord-Rectors,  Edmund  Burke,  has  said  that  "  all 
human  laws  are,  properly  speaking,  only  declaratory ; "  and  he  has 
explained  that  they  are  declaratory  of  those  divine  laws  by  which 
human  relations,  whether  we  discover  them  or  not,  are  really 
governed.  It  is  these  divine  laws,  first  in  themselves,  and  then  in 
their  manifestations,  actual  and  possible,  in  the  sphere  of  inter- 
national law,  that  will  be  the  subjects  of  our  course. 

The  laws  of  number  and  of  space,  which  the  sciences  of  arithmetic 
and  mathematics  reveal,  are  not  only  immutable  and  inevitable, 
but  they  are  inviolable.  We  can  no  more  break  them  than  we  can 
change  them.  The  same  is  the  case  with  the  laws  of  thought, 
vhicli  logic  teaches  us,  and  with  the  physical  laws  of  the  external 
universe,  which  we  learn  from  observation.  Even  within  the  sphere 
of  our  own  sensations  the  laws  of  physiology  supersede  the  action 
both  of  the  reason  and  the  will  Nor  do  we  determine  our  own 
primary  relations  to  the  universe.  The  conditions  of  mere  naked 
physical  life  we  can  neither  ignore  nor  repudiate.  They  are  re- 
vealed to  us  and  forced  upon  us  by  the  fact  of  life.  Air,  light,  and 
heat  are  demanded  by  organic  being.  But  with  the  most  indis- 
pensable conditions  of  well-being,  moral,  intellectual,  and  even 
physical,  whether  as  regards  individuals  or  society,  it  is  widely 
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different    These  are  so  far  optional  that  it  is  possible  for  man  to 
violate  them  without  the  immediate  renunciation  of  physical  Ufa 
To  this  extent  God  has  placed  their  acceptance  or  rejection  within 
oar  power.    Kay,  further,  though  He  has  furnished,  us  with  the 
means  of  discovering  themi  He  has  not  for  the  most  part  forced 
them  on  our  notice.    The  moment  that  we  pass  the  point  at  which 
they  are  revealed  by  instincts  which  are  common  to  us  with  the 
lower  orders  of  creation,  they  can  be  discovered  only  by  the  con- 
scious and  voluntary  exercise  of  our  observing  and  reasoning 
powers ;  whilst,  in  the  fulness  of  their  requirements,  they  are 
apprehended  only  gradually  and  very  slowly  by  mankind  as  they 
advance  in  the  path  of  civilization.    Mental  must  here  come  to 
the  aid  of  manual  labour ;  the  sweat  of  the  brain  must  mingle  with* 
tiie  sweat  of  the  brow ;  and  each  new  generation,  if  it  would  sur- 
pass  that  which  preceded  it,  must  diligentiy  gather  its  experience, 
and  reverently  accept  its  traditiona     Lastiy,  within  that  very 
human  nature,  which  God  has  thus  entrusted  with  its  own  destiny, 
and  equipped  for  its  own  journey,  there  are  mysterious  and  con- 
tradictory elements  at  work,  which,  in  accordance  with  purposes 
which  will  be  for  ever  inscrutable  to  man,  are  permitted  not  only 
to  enfeeble  the  will,  but  to  darken  and  mislead  the  understanding. 
But  though  the  acceptance  or  rejection  of  the  conditions  of 
social  and  individual  well-being  and  progress  are  thus  optional  to 
man,  though  it  is  by  an  effort  of  the  wiU  alone  that  he  becomes 
acquainted  with  their  character,  and  though  the  science  which 
treats  of  these  conditions  be  thus  a  progressive  and,  as  such,  an 
ever-changing  science,  the  conditions  themselves  are  entirely  in- 
dependent of  man's  volition,  and  entirely  uninfluenced  by  the 
SQccess  or  the  failure  of  his  investigations.    They  are  conditions 
which  are  attached  to  well-being  as  inseparably  as  the  conditions 
of  physical  life  are  attached  to  being ;  and  if  men  fail  to  satisfy 
them,  the  retribution,  if  not  as  immediate  or  as  apparent,  is  as  in- 
variable and  as  inevitable  as  are  the  consequences  of  a  violation  of 
the  conditions  of  physical' life. 

It  is  to  these  immutable  conditions  of  well-being  and  progress 
that  the  name  of  natural  laws,  in  the  jural  sense  of  the  term, 
belongs.  They  are  not  laws  imposed  by  man  upon  himself,  either 
in  a  state  of  nature  or  in  any  other  state.  They  are  laws  which 
God  imposes  upon  man,  absolutely,  in  all  states  and  stages  of 
development:  which  He  has  engraven  on  his  heart:  which  He 
reveals  to  him  in  His  providence :  and  which,  to  the  favoured 
nations  of  Christendom,  He  has  further  elucidated  and  expounded 
by  His  written  Word. 

It  is  implied  in  these  assertions  that  the  natural  laws  of  well- 
being  are  not  laws  which  require  to  be  modified,  or,  indeed,  can  be 
niodified  by  positive  laws,  in  order  to  adapt  them  to  exigencies  of 
time,  place,  and  other  circumstances,  though  such  is  a  very  pre- 
valent view,  even  amongst  writers  who  ought  to  be  capable  of 
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dearer  insight  There  is  no  alien  principle  in  accordance  with 
which  such  modification  is  possible ;  for  the  so-called  principle  of 
expediency  is  only  another  name  for  the  suggestions  of  observation 
and  experience  as  to  the  means  best  suited  to  accomplish,  not  their 
modification,  but,  in  so  far  as  may  be,  their  entire  and  perfect  ful- 
filment. The  apparent  modifications  which  these  laws  undergo 
arise  from  the  fact  that  the  positive  enactments  necessaiy  for  their 
practical  vindication  do  really  vary  very  greatly,  according  to  the 
circumstances  in  which  they  are  brought  into  play  in  the  course  of 
individual  or  national  life.  These  variations  are  not  accidental,  or 
dictated  by  caprice ;  for  there  is  nothing  arbitrary  or  capricious  in 
any  department  of  sound  jurisprudence.  They  arise  of  necessity  at 
every  stage,  as  we  either  advance  or  retrograde,  on  the  road  which 
leads  from  barbarism  towards  perfection ;  they  are  forced  upon  us 
even  at  corresponding  stages  of  civilization,  by  diversities  of  race, 
climate,  historical  antecedents,  occupation,  and  the  like,  and  by  the 
endless  varieties  of  individual  character  and  social  position.  Hence 
the  ever- changing  character  of  positive  laws.  But  natural  laws,  in 
this,  as  in  every  other  sphere  of  their  manifestation, — apart  from  the 
mere  human  interpretations  which  they  receive  at  particular  st^es 
of  the  scientific  culture  or  moral  development  of  a  particular 
people,  or  of  a  community  of  nations, — are  so  unchangeable  that  in 
no  condition  of  human  society  were  they  ever  traversed  by  a 
positive  law  which  did  not  speedily  prove  to  be  self-destructive, 
either  by  leading  to  confusion,  or  by  becoming  practically  inopera- 
tive. It  is  with  these  laws,  then,  gentlemen, — ^with  their  absolute 
character,  their  sources,  the  methods  of  their  revelation,  and  their 
provisions,  in  so  far  as  the  latter  relate  to  man  in  his  social  capacity, 
— ^that  we  shall  occupy  ourselves  in  the  first  of  the  three  portions 
into  which  the  present  course  will  be  divided. 

I  shall  present  these  laws  to  you,  in  the  first  instance,  in  their 
*  widest  generality,  as  forming  the  necessary  basis  of  all  positive  law 
— as  constituting  that  system  of  general  jurisprudence  which  lies 
at  the  root  of  all  the  special  branches  of  our  science.  Seen  in  this 
light,  we  shall  find  their  realization  to  correspond  with  the  attain- 
ment of  the  highest  liberty  which  is  consistent  with  order,  and  with 
the  most  perfect  order  which  is  consistent  with  liberty ;  and  we 
shall  see  that  these  two  factors,  liberty  and  order,  though  appar- 
ently limiting,  are  so  far  from  counteracting  or  neutralizing  each 
other,  that  each,  when  carried  to  ite  highest  point,  loses  itself  in  the 
other;  whilst  an  ideal  social  oi^nization, — never  to  be  attained  in 
this  world,  it  is  true,  but  which  society  is  not  on  that  account  the 
less  bound  to  set  before  it  as  ite  goal, — is  their  joint  result 

It  is  impossible  that  this  branch  of  our  subject  should  not  in- 
volve us  occasionally  in  something  approaching  to  metaphysical 
discussion ;  but  I  shall  present  it  to  you,  as  far  as  may  be,  in 
popular  language ;  and  even  where  I  have  occasion  to  refer  to  con- 
tinental sources,  I  shall  endeavour  to  convey  thoughts  which  to 
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some  of  you  may  possibly  be  new,  in  forms  of  expression  which 
have  been  familiar  to  all  students  of  Scottish  philosophy  since  Sir 
William  Hamilton's  time. 

When  we  quit  these  abstract  themes,  it  will  be  to  trace  the  forms  in 
which  the  conditions  of  present  well-being,  and  of  progress  towards 
stiU  greater  perfection  and  happiness,  have  been,  or  may  be,  recog- 
nized by  the  civilized  nations  of  the  modern  world,  in  their  mutual 
relations.     From  causes  which  I  shall  be  able  partially  to  explain  to 
jou,  the  existing  rules  which  regulate  the  relations  of  States  are 
very  far  firom  having  attained,  or  even  from  having  determined,  the 
objects  which  they  seek.    But  in  this  branch  of  jurisprudence  we 
shall  have  at  any  rate  this  advantage,  that  in  passing  from  the  ab- 
stract to  the  concrete,  from  the  general  to  the  special,  we  shall 
experience  no  diminution  in  its  interest  or  its  dignity.     The 
minutest  and  apparently  the  most  arbitrary  provisions  of  municipal 
law,  the  most  narrowly  local  police  regulations,  provided  they  are 
suited  to  the  attainment  of  their  objects,  are  all,  it  is  true,  recogni- 
tions of  the  same  great  principles.    Their  ultimate  end,  that  from 
vhich  their  dignity  is  derived,  is  the  same  as  that  of  the  law  of 
nations — well-being,  namely,  and  progress,  physical,  moral,  and  in- 
tellectual; and  they  seek  it  by  the  same  general  means — the 
vindication   of  the  correlative  principles   of  liberty  and  order. 
There  is  nothing  necessarily  sordid  in  their  character,  nothing 
unreasonable  or  capricious  in  their  minutest  provisions ;  for  God 
has  so  linked  all  human  intei^ests  together  that  the  same  great  laws 
govern  them  all,  and  the  smallest  miscarriage  of  justice  is  an  injury 
to  mankind*    Kor  is  the  dominion  of  principle  less  traceable  where 
its  action  is  confined  within  a  narrow  sphere.    The  tiniest  creature, 
when  brought  near  to  us  by  the  microscope,  is  as  suggestive  of  the 
laws  of  physical  life  and  development  as  the  greatest ;  and  there  is 
no  obstacle. to  our  reading  the  book  of  natural  law  in  municipal  as 
well  as  in  international  relations.   Still,  there  are  few  lessons  which 
do  not  gain  in  impressiveness  by  the  grandeur  of  the  examples  by 
which  they  are  illustrated;  there  are  few  games  the  interest  of 
which  is  not  enhanced  by  the  magnitude  of  the  stakes.    Now,  it  is 
characteristic  of  public  law,  in  all  its  departments,  and  more  espe- 
cially in  that  department  in  which  it  deals  with  the  relations  of 
State  to  State  (in  which  it  may  be  said  to  be  twice  pubHc),  that  it 
is  occupied  with  interests  so  vast  as  to  lend  altogether  a  novel  and 
even  startling  aspect  to  principles  which  are  so  familiar  as  to  pass 
almost  unheeded  when  their  action  is  exhibited  in  other  depart- 
ments of  jurisprudence.    As  fire  and  water,  from  being  tame  and 
homely  elements,  the  intrinsic  qualities  of  which  are  forgotten  in 
their  familiar  application,  impress  us  with  their  power  and  their 
majesty  when  we  see  them  in  the  volcano  or  the  cataract,  so,  in  like 
manner,  our  imagination  is  taken  captive,  and  our  attention  h 
arrested  by  the  deep  and  terrible  significance  of  principles  which, 
in  municipal  law,  would  have  led  at  most  to  a  protracted  litigation, 
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or  tbe  disraptdon  of  a  mercantile  contract,  irben  fleets  are  manned 
and  armies  march  forth  for  their  yindication,  or  when  States  are 
torn  asunder  in  consequence  of  their  neglect 

At  first  sight  it  seems  as  if  the  arrangements  for  the  vindication 
of  these  principles  on  so  great  a  scale  ought  scarcely  to  be  discussed 
by  private  persons  at  all, — as  if  questions,  on  the  correct  or  erroneous 
solution  of  which  the  progress  or  retrogression  of  the  whole  human 
family  for  ages  may  possibly  depend,  could  be  becomingly  ap- 
proached only  by  Senates  and  Ministers  of  State.  So  far,  however, 
is  this  from  being  the  prevailing  feeling  of  our  day,  that  there  are 
few  subjects  which  are  at  present  discussed  with  greater  freedom 
and  coi^dence.  Being  surrounded  by  fewer  technicalities,  and  en- 
cumbered by  less  traditional  formality,  than  most  of  the  branches  of 
municipal  law,  the  law  of  uations  is  regarded  as  the  only  depart- 
ment of  jurisprudence  which  is  altogether  on  a  level  with  the 
popular  understanding.  That,  for  these  reasons,  it  is  approachable 
by  the  non-professionsd  understanding  is  no  doubt  true ;  for  Grotios 
and  Byrkershock  may  be  read  with  pleasure  by  any  educated 
gentleman,  and,  even  in  the  interminable  pages  of  Fufifendorf,  it  is 
their  prolixity,  far  more  than  their  obscurity,  which  he  would  find 
to  stand  in  his  way.  But  this  very  fact,  when  rightly  considered, 
ought  to  form  a  ground  for  caution ;  for  being  covered  over,  as  it 
were,  by  a  thinner  coating  of  contingent  r^ulations,  we  sooner 
arrive  at  its  vital  principles ;  and  whereas  in  other  branches  of  law 
numerous  changes  may  be  made  which  affect  mere  matters  of  con- 
venience, or  resolve  themselves  into  questions  of  a  trifling  saving 
of  time  or  money,  here  it  is  scarcely  possible  to  offer  a  single  sug- 
gestion which  does  not  touch  the  essence  of  the  system  and  the 
interests  of  mankind. 

And  yet  the  balance  of  advantage  is  altogether  in  favour  of 
questions  of  international  law  being  openly  and  &eely,  even  if  at 
times  they  should  be  rashly,  discussed.  For  not  only  does  it  de- 
rive its  authority,  in  so  far  as  it  has  become  a  system  of  positive 
consuetudinary  law,  from  the  general  consciousness  of  civilised 
mankind  in  the  last  instance — a  characteristic  which  is  common  to 
it  with  mtmicipal  laws  within  the  narrower  sphere  of  their  opera- 
tion,— ^but,  unlike  them,  it  continues,  at  every  moment  of  its  exist- 
ence, to  be  dependent  on  public  sentiment  for  its  binding  force. 

In  the  absence  of  any  cosmopolitan  legislature,  by  which  its  rules 
can  be  adjusted  to  new  emergencies :  of  any  cosmopolitan  tribunal, 
by  which  its  recognised  dicta  can  be  applied  to  individual  cases : 
and  of  any  central  executive  by  which  its  decrees  can  be  enforced : 
the  whole  body  of  civilised  and  intelligent  mankind  become  the 
judges  by  whom  its  requirements  are  measured  out;  and  their 
verdict  is  tie  warrant  on  which  individual  nations,  or  groups  of 
nations  who  for  the  time  may  have  allied  themselves,  can  alone 
proceed  with  confldence  to  enforce  its  provisions.  It  is  well  re- 
marked by  Heffter,  that  the  great  distinction  between  the  science, 
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in  the  form  in  lyhich  it  is  presented  to  us  by  the  writers  of  last 
century,  and  that  which  it  has  now  assumed,  consists  in  the  open 
recognition  which  is  now  given  to  the  influence  of  public  opinion. 
Its  basis  all  along,  as  I  have  said,  was,  of  necessity,  the  public 
conscience.    But,  down  to  the  period  of  the  French  Revolution,  it 
was  the  public  conscience  as  interpreted  by  princes  and  cabinets 
and  plenipotentiaries.    In  our  day  it  is  the  publio  conscience, 
guided  and  enlightened  in  this  country,  and,  indeed,  generally  in 
Europe — God  be  praised — by  the  educated  and  cultivated  portions 
of  society ;  but  still,  even  in  States  which  are  not  constitutional, 
expressing  itself  directly,  freely,  and  on  the  whole,  I  think  I  may 
add,  intelligently  through  the  press.     The  effect  of  the  change 
amongst  civilized  States — which  alone  come,  or  ought  to  come 
within  the  range  of  international  recognition — has  been  enormously 
to  increase  the  power  of  moral,  and  to  diminish  the  necessity  for 
physical  interference  with  each  other's  conduct.    In  former  times 
the  remonstrance  of  a  foreign  government,  as  expressed  by  an 
ambassador  acting  on  the  instructions  of  his  sovereign,  or  of  the 
minister  for  foreign  affairs,  was  always  more  or  less  known  to  be 
an  expression  of  mere  personal  opinion.    Whether  it  was  the 
opinion  of  the  monarch  himself  or  of  his  minister,  or  even  if  it 
purported  to  be  that  of  a  whole  cabinet,  it  was  not  in  general 
difficult  to  identify  it  with  the  single  man  by  whom,  in  such 
matters,  the  counsels  of  the  nation  were  known  to  be  led.    It  was 
the  opinion  of  Richelieu,  or  Mazarin,  or  Oxensteim, — ^speaking  in  the 
name  of  France  or  of  Sweden,  no  doubt — but  it  was  not  the  opinion 
of  France  or  of  Sweden  directly  uttered,  in  a  form  the  present 
validity  of  which  foreign  nations  could  test  by  their  own  observa-- 
tion.    Now  there  is  an  instinctive  repugnance  on  the  part  both  of 
individuals  and  nations  to  yield  to  the  opinion  of  a  single  indi- 
vidual, or  of  a  few  individuals,  whom  they  have  not  accepted  as 
their  natural  rulers;  and  thus  it  was  that,  if  the  opinion  was 
adverse  to  the  course  of  policy  which  national  ambition  or  vanity 
had  marked  out,  it  was  pretty  sure  to  be  rejected  with  scorn.    Kor 
was  the  case  greatly  altered  by  the  concurrence  of  several  govern- 
ments; for  that  was  but  the  addition  of  two  or  three  foreigners 
more,  of  whom  little  was  known  but  their  names,  and  whose  per- 
sonal character  and  motives  it  was  easy  not  only  to  disparage,  but 
to  dissociate  from  those  of  the  nations  which  they  professedly 
represented.    If  there  was  the  prospect  of  an  immediatiO  coalition 
of  foreign  armies,  the  matter  would,  of  course,  assume  a  seri- 
ous aspect ;  but  what  is  called  a  "  moral  remonstrance  "  was  almost 
certain  in  those  days  to  be  disregarded  by  a  sovereign  of  any 
determination  of  character,  or  to  be  drowned  by  anything  approach- 
ing to  a  clamorous  expression  of  national  enthusiasm.    But  the 
effect  is  very  different  when,  by  the  concurrence  or  dissent  of  the 
press  and  of  popular  assemblies,  foreign  nations  can  ascertain  for 
themselves  to  what  extent  the  governments  which  presume  to 
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advise  them  are,  or  are  not,  the  oi^gans  of  the  communities 
which  they  professedly  represent.  To  differ  with  individuals  is 
a  necessity  of  such  frequent  occurrence  that  men  and  nations 
make  up  their  minds  to  it  with  no  ^eat  hesitation;  and  it  is 
easy  to  differ  with  a  few  who  are  distant  when  we  have  the 
support  and  sympathy  of  many  who  are  near.  But  to  differ 
not  only  with  the  majority,  but  with  a  majority  which  con- 
sists, or  seems  likely  to  extend  itself  to  the  whole  civilized 
world,  to  oppose  ourselves  to  the  spirit  of  the  age  in  which 
we  live,  is  a  course  which  few  leaders  will  be  rash  enough 
long  to  persevere  in,  and  in  which  a  single  community  will 
rarely  be  so  inconsid-erate  as  to  follow  them  even  if  they  do.  On 
a  recent  memorable  occasion,  which  is  no  doubt  present  to  your 
minds,  we  ourselves  reaped  the  benefit  of  the  open  discussion  of 
which  I  speak.  Had  we  lived  under  the  old  regime  of  diplomacy, 
there  is  much  reason  to  suspect  that  we  should  at  this  moment 
have  been  engaged  in  a  bloody,  and,  in  my  humble  opinion,  an 
unjust  war.  Here  public  opinion  spoke  out  to  control  Let  me 
mention  an  occasion  on  which  it  stepped  in  to  support  the  attitude 
which  its  representatives  had  assumed.  It  was  the  unanimity  of 
the  press  and  of  the  public,  in  this  country  and  on  the  continent, 
quite  as  much  as  the  support  of  foreign  diplomacy,  or  our  own 
energetic  preparations  for  war,  which,  when  the  Trent  affair  oc- 
curred, convinced  the  Northern  States  of  America,  if  not  of  the 
error,  at  least  of  the  imprudence  of  their  officer,  and  saved  us  from 
being  plunged  into  a  very  distressing  and  perhaps  formidable  con- 
flict with  a  nation  which,  of  all  others,  is  nearest  to  us  in  blood  and 
traditions. 

But  these  observations,  whilst  they  illustrate  the  advantages 
attendant  on  the  widest  dissemination  of  sound  and  just  opinions 
on  questions  of  international  law,  point  not  less  clearly  to  the 
new  dangers  of  practical  mischief  which  have  arisen  from  the 
more  popular  basis  on  which  the  system  itself  has  been  placed 
in  modem  times.  The  power  of  modifying  individual  action, 
and  taming  down  national  excitement,  on  the  part  of  the  educated 
classes,  as  I  have  attempted  to  show  you,  has  been  greatly 
increased.  But  the  probability  that  occasions  will  arise  in  which 
the  exercise  of  this  power  will  be  called  for  has  not  been 
diminished.  It  is  the  tendency  of  all  human  passions  and  im- 
pulses, which  possess  within  them  a  really  vital  principle,  to  carry 
out  that  principle  to  a  point  at  which  it  becomes  self-contradictory 
in  theory,  and  self-destructive  in  practice.  When  this  point  is 
reached,  the  tendency  does  not  simply  cease,  but  gives  place  to  its 
opposite.  When  faith  degenerates  into  superstition,  it  does  not 
stop  there,  but  bounds  off  to  the  opposite  pole  of  scepticism. 
Idealism,  pushed  to  the  Umit  at  which  it  is  contradicted  by  con- 
sciousness and  experience,  makes  way  for  materialism  in  theory  and 
utilitarianism  in  practice,  which>  in  their  turn,  work  out  their  own 
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refatation.  I  need  not  mtdtiply  examplea  The  tendency,  or  law,  as, 
from  the  uniformity  of  its  action,  it  may  well  be  called,  must  often 
have  been  pointed  out  to  you,  and  illustrated  in  the  course  of  your 
studies,  not  only  of  mental,  but  of  material  science ;  for  it  is  in 
virtue  of  its  action  in  the  physical  world  that  '*  bones  and  ashes 
make  the  golden  com."  Now  there  is  no  principle  in  the  case  of 
which  this  law — which  popular  speech  has  embodied  in  the  adage 
that  "extremes  meet'* — has  received  more  frequent  historical 
illustration  than  in  that  of  national  liberty;  and  my  object  in 
alluding  to  it  at  present  is,  that  I  may  remind  you  that  the 
moment  that  that  principle  is  pushed  to  the  point  at  which  it 
neutralizes  its  own  action,  we  are  placed  by  it,  as  it  were,  between 
two  extremes,  and  are  opposed,  almost  simultaneously,  to  the  action 
in  excess,  not  only  of  it,  but  of  its  opposite.  The  transition  being 
not  to  the  lowest  but  to  the  highest  action  of  the  opposite 
principle,  we  do  not  take  leave  of  one  class  of  dangers  in  order  that 
we  may  come  gradually  into  the  presence  of  the  other.  We  pass 
to  it  aU  at  once,  and  we  encounter  a  principle,  the  characteristic 
dangers  attendant  upon  which  we  had  almost  forgotten,  in  a  higher 
d^ree  of  activity  than  that  which  it  exhibited  when  we  last 
experienced  it.  I  believe  that  this  phenomenon  is  actually  being 
exhibited  to  some  extent  in  the  political  life  of  Europe,  and  to  a 
very  great  ext^ent  in  that  of  America,  at  the  present  moment  The 
principle  of  liberty  is  that  which,  in  recent  times,  has  been  most 
actively  at  work,  and,  though  not  unimpeded  by  its  own  excesses, 
it  has  been  generally  victorious.  Without  referring  to  instances 
which  your  own  knowledge  of  past  and  contemporaneous  history 
will  readily  suggest  to  you,  I  think  I  may  say  that  it  has  now  been 
practically  dominant  for  a  longer  period  than  any  during  which  it 
ever  obtained  sway  in  the  history  of  progress. 

But  what  I  wish  you  to  observe  is,  that  wherever  the  principle  of 
liberty  has  been,  in  appearance,  completely  triumphant — wherever 
its  action  has  become  exclusive  of  that  of  all  other  principles, 
even  for  a  time — it  has  not  only  imperilled  its  own  success  in  the 
community  in  which  it  was  manifested,  but  it  has  placed  surround- 
ing states  in  danger  at  once  of  the  evils  which  are  kindred  to  it, 
and  of  those  which  belong  to  the  principles  which  it  seemed  to 
exclude.  It  is  unnecessary  that  I  should  illustrate  these  observa- 
tions by  referring  to  the  past  history  of  France,  and  I  am  not 
courageous  enough  to  predict  her  future;  but  I  may  venture  to 
remind  you  that,  since  the  termination  of  the  great  American  War, 
the  Southern  States  have  been  suffering,  at  the  hands  of  democratic 
adventurers,  a  despotism  worse  than  France  ever  suffered  from  the 
most  despotic  of  her  kings  or  emperors.  With  the  internal  politics 
of  America  I  have  no  immediate  concern,  and  no  problem  seems 
darker  to  me  than  that  which  is  presented  by  the  future  of  that 
most  abnormal  country,  in  which  political  speculators  are  watching, 
for  the  first  time  on  so  great  a  scsde,  the  result  of  the  experiment 
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whether  an  organized  society  and  a  homogeneous  state  can  be 
reared  from  the  cuttings  of  old  branches,  in  place  of  being  grown, 
like  other  communities,  from  the  seed.  In  what  manner  this  result, 
if  possible,  shall  be  brought  about  is  a  question  which  the  future 
alone  can  answer.  But  what  I  assert  is,  that  America,  as  it  at 
present  exists,  and  as  it  existed  for  a  long  time  previous  to  the 
civil  war,  combines  in  its  internal  government  most  of  the  evils  of 
a  despotism,  as  well  as  of  a  democracy,  and  exposes  foreign  govern- 
ments, in  dealing  with  it,  to  the  dangers  arising  from  both  of  these 
forms  of  government.  The  chief  reason  why  a  despotic  country  is 
dangerous  to  its  neighbours,  as  I  already  indicated,  is  that  you  can- 
not reason  with  it  directly ;  you  cannot  get  at  it,  as  you  get  at  a 
free  country,  through  its  press ;  it  is  not  permitted  to  listen  to  what 
you  have  to  say  to  it  in  support  of  your  claims  or  your  remon- 
strances, and  it  becomes  acquainted  with  them  only  when  it  expe- 
riences the  consequences  of  their  rejection.  Now  the  very  same 
difficulty  exists  in  dealing  with  America.  King  Mob  has  there 
gagged  the  press  as  effectually  as  any  brother  despot  that  ever  gave 
a  warning.  He  will  not  allow  himself  to  be  spoken  to,  except  in 
accents  of  adulation  and  assent ;  and  if  you  approach  him  in  any 
other  tone,  the  only  answer  which  he  deigns  to  make  to  you  is  a 
reassertion  of  his  former  position,  as  confident  and  uncompromising 
as  if  it  proceeded  from  the  Comte  de  Chamford  or  Pio  Kono  him- 
self Strange  and  almost  incredible  as  it  seems  to  us,  the  sad 
and  instructive  fact  is  attested  by  writers  of  the  very  highest 
authority,  native  as  well  as  foreign,  that  this  democratic  country 
has  shut  itself  out  from  the  advantages  of  free  political  discussion 
so  effectually,  that  it  is  perhaps  not  too  much  to  say  that  no 
monarchical  state  in  Europe  ever  was  as  impervious  to  the  voice  of 
council  from  without  as  America  has  been  during  the  present 
century. 

The  lesson,  then,  which  the  contemporaneous  history  of  Europe 
and  America  seems  to  teach  to  the  international  lawyer  and  poli- 
tician is,  that  the  advantages  to  the  cause  of  international  tran- 
quillity arising  from  the  effect  which  the  recognition  of  the  public 
conscience  as  the  basis  of  international  law  unquestionably  has  in 
increasing  the  power  of  moral  interference,  are  for  the  present 
counterbalanced,  to  no  inconsiderable  extent,  by  other  results  of  the 
prevalence  of  the  principle  of  liberty.  Wherever  that  principle 
becomes  anarchic,  or  is  kept  in  check  only  by  influences  so  little 
likely  to  be  permanent  as  those  which  now  govern  France,  and 
has  not  finally  allied  itself  with  the  principle  of  order  by  the  crea- 
tion of  an  organized  society,  of  which  each  member,  whilst  he 
asserts  his  own  freedom  of  action  within  his  own  sphere,  cheerfully 
and  loyally  accords  the  same  freedom  to  others,  its  tendency 
is  to  increase  rather  than  to  diminish  the  risk  of  international 
misunderstandings,  and  consequent  coUisiona.  And  the  lesson  for 
US  which  I  derive  from  all  these  considerations  is  the  very  great 


PROFESSOR  LORIMER'S  INTRODUCTORY  LECTURE,      315 

and  increasing  responsibilities  which  modem  society  imposes  on 
the  educated  classes,  and  the  emphasis  with  which  it  urges  on  them 
the  duty  of  addressing  themselves  to  those  very  studies  in  which 
we  are  about  to  engage. 

I  regret  that  the  narrow  limits  of  our  course  will  prevent 
me  from  giving  to  this  important  branch  of  it  all  the  develop- 
ment which  I  could  desire;  but  into  the  fundamental  doctrine 
of  Becognition,  from  which  all  its  other  doctrines  flow,  I  hope 
to  enter  with  considerable  fulness.  Becognition  is  the  birth  of 
the  separate  state  into  the  family-cosmopolitan  —  its  title  to 
claim  a  locus  standi  within  the  sphere  of  the  positive  law  of 
nations.  In  defining  recognition  we  determine  the  international 
character  of  the  state  by  assigning  to  it  its  rights  and  its  responsibili- 
ties, both  in  the  normal  relations  of  friendly  intercourse,  and  in 
the  abnormal  relations  of  neutrality  and  war. 

The  subject  notwithstanding,  perhaps  in  consequence  of  its  mo- 
mentous importance,  has  made  little  progress,  in  a  scientific  point 
of  view,  since  the  time  of  Grotius.     His  immediate  followers  were 
deficient  in  that  strength  of  analytical  vision  which  had  enabled 
bim  to  look  international  relations,  as  the  phenomena  of  contem- 
poraneous history  presented  them  to  him,  right  in  the  face,  and  to 
ask  what  had  been  said  of  them  by  others,  only  to  the  extent  and 
for  the  purpose  of  seeing  them  better  himself     For  a  time,  down  in- 
deed to  the  time  of  Yattel,  the  imitators  and  admirers  of  Grotius  tried 
to  do  as  he  had  done.  But  they  added  little  to  his  doctrines;  and  such 
practical  ameliorations  as  have  since  taken  place  in  the  conduct  of 
international  afifairs — for  example,  the  greater  openness  and  honesty 
in  diplomacy,  and  the  greater  humanity  to  the  wounded  and  to 
non-combatants  in  war — ^have  been  forced  on  rather  by  the  increas- 
ing influences  of  general  civilisation  than  by  any  advances  which 
have  been  made  in  this  department  of  scientific  jurisprudence.   We 
have  had  scarcely  any  attempt  at  farther  definition.    The  doctrines 
of  Intervention  and  Neutrality,  to  take  the  two  most  conspicuous 
instances,  have  remained  as  vague  as  Grotius  left  them.    Many  of 
the  text- writers  have  even  permitted  them  to  slip  away  from  their 
ethical  moorings  altogether,  and  to  drift,  without  oar  or  rudder, 
into  the  shifting  currents  of  expediency,  utility,  and  immediate 
self-interest;  whilst  those  against  whom  so  heavy  a  charge  cannot 
be  made,  have  occupied  themselves  chiefly  in  pouring  the  contents 
of  one  old  bottle  into  another.  The  consequence  is,  that  even  those 
who  have  adopted  the  historical  method  have  efiected  little  more 
than  to  encumber  the  Grotian  teaching  with  voluminous,  undigested, 
and  often  irrelevant  illustrations.    They  have  written  bad  histories, 
not  of  events,  or  even  of  treaties, — which  are  a  kind  of  events,  and  al- 
ways teach  something, — but  of  protracted  negotiations  and  intrigues, 
and  of  notes,  memomls,  and  protocols,  and  other  diplomatic  efforts 
in  what  Punch  has  very  aptly  characterized  as  the  ''  waste-paper 
^e^"    It  would  be  very  presumptuous  in  me  to  suppose  that  by 
any  individual  efforts  of  mine  I  could  atone  for  errors  like  these. 
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An  that  I  can  hope  to  do  i%  lij  revertiiig  to  the  philosophical  tra- 
ditions by  which  Grotins  was  inspired,  and  which  your  own  great 
teachers  have  never  forgotten,  to  revive  a  method  which,  in  so  far 
as  theicircomstances  of  his  time  and  his  own  eventful  life  permitted 
him  to  pnrsae  it,  was  so  firoitfol  in  his  hands.  If  I  can  induce  you, 
in  the  first  branch  of  the  course,  to  go  back  from  Austin  to  Aris- 
totle, and  in  the  second,  from  Wheaton  to  Grotius :  if  I  can  per- 
suade yon  to  substitute  the  facts  of  nature  for  the  prejudices  of 
conventionalism,  I  shall  feel  that  I  have  given  you,  who  have  life 
before  you,  a  fresh  start  on  a  road  which  may  lead  you  to  great 
results  which  I  shall  never  reach.  Bome  was  not  bmlt  in  a  day  ; 
and  the  law  of  nations,  even  when  its  study  is  rationally  pursued, 
will  not  be  completed,  and  rounded  off,  and  **  codified"  by  one  man 
or  by  one  generation.  It  is  a  work,  on  the  contraiy,  which  will 
never  be  completed  at  all,  even  theoretically,  for,  as  theory  throws 
light  upon  practice,  so  practice  thro?rs  light  upon  theory,  and  both 
are  in  continual  flux — we  must  hope  in  continual  progress.  As 
municipal  legislation  demands  the  continuous  efforts  of  the  best 
minds  in  each  state,  international  legislation,  if  it  is  continuously 
to  realize  the  abstract  in  the  concrete,  will  demand  the  continuous 
efforts  of  the  best  minds  in  every  state.  Would  that  we  saw  the 
beginnings  of  such  conscious  and  ordered  activity ! 

To  private  international  law,  which  will  occupy  us  in  the  last 
instance,  I  hope  also  to  give  some  additional  interest  and  signifi- 
cance by  presenting  it  to  you,  not  as  an  isolated,  exceptional,  and 
indeed  contradictory  branch  of  jurisprudence — ^as  is  the  common 
view  of  it  in  this  country — but  as  resting  on  the  same  fundamental 
principles,  and  resulting  logically  from  the  same  great  doctrine  of 
the  recognition  of  the  international  existence  of  the  state,  which,  as 
I  have  said,  is  the  groundwork  of  the  whole  system.  For  this 
reason  I  shall  speak  of  it  as  the  **  reciprocal  recognition  of  each 
other^s  private  municipal  law  by  separate  states,"  rather  than  as  the 
"  conflict  of  laws,"  the  term  by  which  it  is  probably  best  known 
to  most  of  you,  or  that  of  "  comity,"  which  is  altogether  mislead- 
ing, and  has  now  been  abandoned  everywhere,  I  believe,  except 
in  England. 

The  object  which  private  international  law — as,  adopting  the 
least  objectionable  of  the  popular  epithets,  we  may  continue  to  call 
it — sets  before  it,  is  to  determine  the  occasions  on  which,  and  the 
limits  within  which,  the  interests  of  justice  demand  that  effect 
should  be  given  to  the  municipal  laws  of  one  State  within  the 
territories  of  another ;  or,  as  Savigny  puts  it,  "  to  flx  the  local  limits 
of  the  dominion  of  the  rules  of  law  over  legal  relations."  The 
problem  which  this  doctrine  embraces  has  been  very  vaguely  pre- 
sented by  many  writers,  both  to  their  readers  and  to  themselves. 
When  defined  as  Savigny  has  defined  it,  the  subject  becomes,  scien- 
tifically, very  simple.  We  shall  take  his  luminous  treatise — ^which 
Mr.  Guthrie's  excellent  translation  and  valuable  annotations  have 
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happily  domiciled  amongst  us — as  a  lantern  in  our  hands;  and 
with  its  aid  I  hope  we  shall  find  our  way  through  the  perplexed 
and  pedantic  disquisitions  by  which  it  has  been  so  often  encumbered. 
The  subject  is  one  which  has  made  far  greater  progress  in  our 
own  day  than  any  other  branch  of  the  law  of  nations.  The  track 
on  which  Savigny  set  out  has  been  boldly  and  successfully  followed, 
within  the  last  few  years,  by  my  distinguished  friends  and  col- 
leagues in  the  Institute  of  International  Law,  M.  Mancini,  the 
present  Italian  Minister  of  Justice,  and  by  M.  Brocher,  the 
Prudent  de  la  Cour  de  Cassation  at  Geneva. 

Another  learned  and  gifted  friend,  whose  name  is  better  known 
in  this  country,  Mr.  Westlake,  was  an  early  disciple  ef  Savigny's 
teaching,  and  I  am  glad  to  say  promises  us  soon  a  new  edition  of 
his  well-known  work. 

With  these  advantages,  I  hope  that  we  shall  succeed  in  at 
any  rate  marking  out  pretty  accurately  the  boundaries  of  this 
province;  but  the  practical  difficulties  which  have  been  found 
to  attend  the  solution  of  the  numerous  questions  which  the 
daily  increasing  intercourse  of  nations  brings  to  light  in  this  field, 
are  inherent  in  the  nature  of  the  questions  themselves.  These  ques- 
tions may  arise  with  reference  to  almost  every  conceivable  legal 
relation,  under  every  conceivable  combination  of  circumstances, 
whilst  there  is  scarcely  any  change,  however  slight,  either  in  the 
character  of  the  parties  related,  or  the  conditions  under  which  they 
are  brought  into  contact,  which  may  not  modify,  or  altogether 
reverse,  the  decision  as  to  the  legal  domain  to  which  it  properly 
belongs.  To  exhaust  such  a  subject,  within  the  limits  which  we 
must  assign  to  it  for  the  present,  is  altogether  impossible.  So  great 
is  its  interest,  and  so  immediate  its  professional  importance,  that 
in  my  humble  opinion  it  might  well  engage  the  serious  considera- 
tion of  the  University  Commissioners,  to  whose  report  we  at  present 
look  forward  with  so  much  hope,  whether  it  ought  not  to  be  made 
the  subject  of  a  separate  course  of  lectures.  As  matters  stand,  I 
shall  feel  that  I  have  done  all  that  can  be  reasonably  expected  of 
me,  if  I  lay  before  you  its  best  established  rules,  and  explain  to 
some  extent  the  grounds  on  which  they  rest 
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By  the  Act  of  1825  (6  Geo.  IV.  c.  23).  the  Court  of  Justiciary  were, 
for  the  first  time,  empowered,  after  conference  with  the  Sheriffs, 
and  hearing  among  others  the  Lord  Advocate  for  the  public 
interest,  "  to  make  and  establish  such  rules  and  regulations,  and  a 
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table  of  fees  for  each  of  the  said  Sheriff  and  Stewart-Courts  in 
criminal  causes,  and  the  several  persons  holding  ofiices  and  dis- 
chai^ng  duties  therein,  or  practising  before  the  sama"  Under 
this  atithority  the  Court  of  Justiciary  passed  an  Act  of  Adjounial 
on  17th  March  1827,  and  that  part  of  it  which  relates  to  the  forms 
of  criminal  process  is  now  accessible  to  the  public  in  Mr.  MoncreifTs 
excellent  and  well-known  work  (published  in  April  last)  on  the 
"  Law  of  Seview  in  Criminal  Cases  and  Procedure  in  the  Inferior 
Criminal  Courts  in  Scotland."  The  other  part  of  the  Act  of  Ad- 
journal relates  to  fee&  It  is  curious  to  note  that,  although  the 
Lord  Advocate  was  a  party  to  the  Act  of  Adjournal,  the  Treasury 
seem  to  hold  that  these  fees  are  no  rule  for  them  {QravJt  v.  OQurt, 
12th  March  1842,  High  Court,  1  Broun,  121^.  The  Act  of  1825 
says,  on  the  contrary,  that  (sec.  5)  ''  no  other  fee  shall  be  held  to 
be  legal  or  payable  in  any  case  whatsoever,"  unless  under  special 
authority  of  an  Act  of  Parliament  '' 

The  Act  of  Geo.  IV.  c.  29,  passed  on  19th  June  1828  (commonly 
known  as  Sir  William  Bae's  Act),  and  without  at  all  impairing  the 
•Sheriff's  common  law  summary  jurisdiction,  which  we  traced  with 
the  help  of  Mr.  Hector's  volume  from  1684  downwarcU,  introduced 
a  statutory  summary  jurisdiction  (sec.  19)  ''  in  the  prosecution  of 
criminal  offences  before  Sheriffs  of  counties  in  Scotlaiid,  where  the 
prosecutor  shall,  in  his  libel,  conclude  for  a  fine  not  exceeding  £10, 
together  with  expenses,  or  for  imprisonment  in  gaol  or  in  bridewdl 
not  exceeding  sixty  days,  accompanied  when  necessary  with  caution 
for  good  behaviour,  or  to  keep  the  peace  for  a  period  not  exceeding 
six  months,  and  under  a  penalty  not  exceeding  £20."  The|m»«- 
mdor  in  this  enactment  is  shown  from  the  form  of  libel  introduced 
by  the  Act  (schedule  C)  to  be  **  the  Procurator-Fiscal  of  Court,  or 
other  party  with  his  concurrence." 

This  Act  further  introduced  a  provision  of  great  public  import- 
ance, as  tending  to  prevent  Sheriffs  and  their  Fiscals  keeping 
persons  (more  particularly  persons  who  were  so  poor  as  to  be  unable 
to  avail  themselves  of  the  expensive  remedy  of  forcing  on  their 
trial  under  the  Act  of  1701)  lying  in  gaol  during  their  pleasure 
untried.  That  provision  is  contained  in  the  24th  section,  which 
enacts  "  that  before  any  Circuit  Court  shall  be  declared  ended,  the 
Sheriffs  of  the  counties  included  therein  shall  respectively  lay 
before  the  Court  a  return,  showing,  to  as  lat«  a  date  as  it  can  be 
made  up,  the  names  of  all  such  parties  as  may  stand  committed  to 
the  several  gaols  within  their  respective  counties  on  warrants  of 
detention,  until  liberated  in  due  course  of  law,  and  who  have  not 
been  brought  to  trial  before  the  said  Court,  and  are  still  remaining 
in  gaol ;  which  return  shall  specify  the  crime  or  crimes  of  which 
•  such  prisoners  are  accused,  and  the  date  of  such  warrants  of  com- 
mitment respectively ;  and  the  said  Court  is  hereby  required  to  call 
for  such  returns  for  their  inspection,  and  to  cause  the  same  to  be 
presented  in  open  Court."    This  clause  is  followed  by  one  giving 
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to  the  Sheriff  a  right  of  inspection  of  all  prisons  within  his  juris- 
diction, and  the  records  thereof,  in  order  to  obtain  the  details 
necessary  for  his  return,  which  is  a  wider  power  than  that  conferred 
by  the  Heritable  Jurisdictions  Act  of  1747  (20  Geo.  II  c.  43,  sec* 
18),  as  regards  prisons  within  his  sheriffdom. 

The  enactment  as  to  making  returns  applies  to  every  Sheriff  except 
the  Sheriffs  of  Edinburgh  and  the  counties  attached  to  the  High 
Court  of  Justiciary,  and  has  been  carefully  obeyed  with  one  exception^ 
—the  benefit  to  the  public  being  that  the  Circuits  came  more  nearly 
to  be  what  they  were  intended,  to  be  "  Gaol  Deliveries,"  and  that, 
for  every  person  committed  for  trial  and  untried  at  the  date  of  the 
Circuit  Court,  a  valid  and  proper  excuse  for  his  or  her  detention  falls 
to  be  given  by  the  Sheriff  in  public.    While  it  cannot  be  said  that  pro- 
per publicity  is  given  to  this  proceeding — as  newspaper  reporters 
ere  it  takes  place  aU  run  away — the  Judges  on  Circuit  scan  the 
returns,  and  keep  Sheriffs  and  Fiscals  up  to  their  duty.    The  single 
exception  as  to  returns  was  in  the  case  of  the  Sheriffs  of  Orkney 
and  Zetland,  not  one  of  whom,  although  these  counties  are  in  the 
North  Circuit,  and  the  writ  for  the  Circuit  is  duly  proclaimed  there, 
ever  sent  in  returns,  or  seem  to  have  been  taken  to  task  for  the 
failure.    The  result,  as  was  to  be  expected,  was  that  there  were 
detentions  there  of  untried  persons,  which  never  would  have  been 
passed  at  Inverness.    The  late  decision  in  Walker  v.  Moar,  15th 
Sept.  1870,  1  Couper  466,  brought  the  matter  above  board,  and 
the  present  Sheriff  has  since  its  date  made  returns  like  his  brethren. 
In  consequence  of  the  exception  of  the  Sheriffs  of  Edinburgh, 
and  the  counties  attached  to  the  High  Court  of  Justiciary,  from  the 
obligation  to  make  and  justify  sudh  returns  every  six  months, 
imposed  on  the  other  Sheriffs  by  the  Act  of  1825,  it  is  undoubted 
that  a  most  salutary  provision  as  regards  the  freedom  of  the  subject 
is  awanting.    These  counties  are  left  to  the  inadequate  and  expen- 
sive machineiy  of  the  Act  of  1701  for  forcing  on  a  trial    That  Act 
was,  however,  one  of  the  boons  of  the  Kevolution  settlement,  and 
mast  have  been  dictated  by  sad  necessity.    Even  Sir  George 
Mackenzie  (Lord  Advocate  from  1677  to  1687,  and  again  in  1688) 
is  found  in  his  *'  Criminal  Law,"  2nd  edition,  1699,  stating  (p.  228), 
"The  Justices  (Justiciary  Judges)  ordain  that,  because  many  poor 
persons  were  maliciously  or  ignorantly  imprisoned,  the  magistrates 
of  Edinburgh  should  imprison  none  but  where  one  should  find 
caution  in  the  Books  of  Adjournal  to  insist  against  them,  and  to 
aliment  them,  and  that  they  should  appoint  a  Procurator  dwelling 
within  Edinburgh  to  whom  the  Justices  might  intimat  when  they 
desire  the  pursuer  might  insist,  which  should  be  done  and  exped 
very  speedily ;  and  for  this  end  the  Bishop  was  appointed  to  visit 
the  prison  every  Friday  and  Wednesday."    If  this  was  the  state  of 
matters  in  the  Metropolitan  prison,  it  cannot  be  supposed  that  it 
.was  better  over  the  rest  of  Scotland.    The  18th  section  of  the  Act 
of  1747  shows  that,  half  a  century  after  Sir  George  Mackenzie!s 
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time,  mattets  in  the  piisons  of  the  barons  and  heritors  were  not 
much,  if  anything,  better  than  in  1699. 

But  Edinburgh,  with  the  other  counties  of  Scotland,  falls  under 
a  provision  in  the  Act  2  Geo.  lY.  and  1  WilL  IV.  c.  37,  passed  in 
1830,  which  requires  every  Sheriff,  on  or  before  15th  January 
anntudly,  to  transmit  to  the  Lord  Advocate  a  return  of  all  persons 
committed,  in  the  year  ending  31st  December  preceding,  to  the 
several  gaok  in  his  county,  under  warrants  directing  them  to  be 
detained  till  liberated  in  due  course  of  law,  showing  the  nature  of 
the  crimes,  and  the  result  of  the  commitments.  From  these  returns 
the  Lord  Advocate  falls  to  prepare  a  general  return  for  Scotland, 
and,  on  or  before  1st  March  in  each  year,  to  transmit  the  same  to 
the  Secretary  of  State,  to  be  laid  before  Pa:tliament  It  will  be 
observed  that  even  Uiese  returns  do  not  embrace  persons  imprisoned 
and  not  committed  for  trial  The  intervals  at  which  such  returns 
as  are  made  by  the  Sheriffs  occur,  and  are  tabulated  by  the  Lord 
Advocate,  and  the  privacy  attending  the  whole  affair — ^for  the  Parlia- 
mentary returns  are  seldom  or  ever  heard  of — are  not  comfortable 
reflections  in  a  country  like  Scotland,  where  we— as  Lord  Cockbum 
said — have  reaUy  no  habeas  carpus  Act  The  Lord  Advocate's 
return  is  of  course  prepared  by  his  staff  at  the  Crown  Oflice  in 
Edinbuigh,  but  the  county  returns  to  him  are  prepared  by  the 
Fiscal  in  contradistinction  to  the  half-yearly  returns  for  the  Circuit, 
which,  according  to  use  and  wont,  are  prepared  for  the  Sheriff  by 
the  Sheriff-Clerk. 

These  annual  returns,  the  Secretary  of  State,  under  the  powers 
of  the  Act  of  1830,  first  altered  in  1836,  but  not  for  the  purpose  of 
embracing  the  imprisonment  of  persons  never  brought  to  trial,  and 
thus  still  better  preventing  detentions  of  untried  prisoners :  the 
object  of  the  alteration  being  only  "  with  the  view  of  more  nearly 
assimilating  the  forms  of  criminal  returns  for  Scotland  to  the 
forms  now  adopted  for  England."  They  have  been  subsequently 
altered  with  the  same  statLstical  object  in  view. 

The  Advocate's  Deputes,  or  Lord  Advocate's  assistants  in  his 
criminal  and  exchequer  work,  in  1848,  tried  their  hands  at  mend- 
ing matters,  and  in  the  following  peremptory  terms  insisted  on  the 
Sheriff^s  Fisc^  (who  are  not  officers  of  the  Lord  Advocate  or  his 
deputes,  but  among  those  local  officers  who  are  all  responsible  to 
the  SheriflEs— Thomson,  22d  April  1875,  3  Cowper  104)  making 
additional  returns,  which  still  miss  the  weak  point  of  all  our  returns 
— ^the  number  of  persons  imprisoned  who  are  not  brought  to  trial 
at  all: — "Each  ^ocurator-Fiacal  must,  on  the  last  day  of  each 
February,  June,  and  October,  make  a  report  to  the  Crown  Agent, 
in  the  form  annexed,  mentioning  how  these  cases  (that  is,  cases 
which  Crown  Counsel  had  considered  with  a  view  to  their  trial  at 
imperial  expense)  have  been  disposed  of."  This  return,  which  is 
known  as  the  four-monthly  return,  is  a  curiosity  in  its  way,  for, 
*  "^ough  it  is  directed,  as  we  have  seen,  to  the  Fiscal  of  the  Sheriff, 
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it  is  titled, ''  Beport  of  cases  in  which  an  order  to  liberate,  or  a 

remit  for  trial  before  the  Sheriflf  of ,  has-been  made  by 

Crown  Counsel  for  fpur  months  ending  ."     This  heading 

ignores  the  fact  that  the  Lord  Advocate  and  Solicitor-General  are 
only  magistrates  for  the  county  of  the  city  of  Edinburgh,  and  that 
the  other  Crown  Counsel  are,  as  such,  not  magistrates  anywhere  ; 
and  also  that  a  warrant  by  a  magistrate,  superior  or  at  least  equal 
in  jurisdiction  to  the  magistrate  incarcerating,  is  the  only  thing 
that  can  discharge  the  incarcerating  warrant,  and  liberate  a  prisoner 
confined  until  liberated  in  due  course  of  law.  Accordingly  the  so- 
called  order  has  to  be  presented  to  the  Sheriff,  who  will  either 
grant  a  warrant  confirming  liberation,  or  refuse  it  if  he  deems  it 
necessary  to  try  the  accused  at  the  expense  of  the  county.  The 
heading  further  assumes  that  Crown  Counsel  can  remit  for  trial ; 
whereas  their  function  is  merely  to  say,  except  in  the  four  pleas  of 
the  Crown  and  such  cases  as  they  accept  from  the  Sheriff  for  trial 
at  the  High  Court  or  on  X^Jircuit,  what  mode  of  trial  (if  any)  will  be 
sanctioned  at  imperial  expense.  x 

This  anxiety  of  Crown  Counsel  to  prevent  delays  resulted  from 
PKKJurator-Fiscals  not  being  properly  supervised  by  the  Sheriffs- 
Substitute,  who,  since  they  got  fixed  salaries,  have  displayed  less 
and  le^s  active  interest  in  doing  criminal  work,  or  even  superin- 
tending work  when  done  by  their  delegates  the  Fiscals.  In  this 
work  these  officials  are  very  generally  denied  the  support  and 
superintendence  of  the  Sheriffs-Substitute  in  advising  cases  as  the 
precognition  proceeds,  or  after  it  is  finished,  it  being  presumed  that 
the  Advocates-Depute  must  read  the  cases  in  the  proper  discharge 
of  their  duties.  Another  influence  has  also  been  at  work,  as  the 
Fiscals,  by  reporting  their  cases,  besides  getting  the  advice  they 
should  have  had  nearer  home,  got  the  expenses  of  all  such  cases, 
whether  tried  or  not,  allowed  in  Exchequer.  The  words  of  the 
Exchequer  Rules  of  1766  were  elastic  enough  to  admit  of  this. 
The  effect  has  been  not  only  to  relieve  the  counties — which  popu- 
larised the  local  administrators  of  justice — but  when  salaries  for 
the  Fiscals,  payable  in  Exchequer,  came  afterwards  to  be  fixed, 
the  fees  in  such  cases  swelled  the  average  on  which  the  salary  was 
ultimately  fixed 

Still,  as  Advocates-Depute  are  not  now  paid  by  fees,  but  by 
salary,  their  good  nature  sometimes  gives  way  when  they  discover 
that  they  are  called  upon  to  do  the  Sheriff-Substitute's  duty  of  con- 
sidering the  precognitions,  and  find  that  he  has  not  done  so  before 
granting  a  committal ;  for,  of  course,  such  a  serious  step  should  not 
be  taken  unless  after  a  careful  consideration  of  the  precognition. 
Such  a  discovery  sometimes  occurs,  and  we  have  been  favoured 
with  a  copy  of  a  letter  addressed  from  the  Crown  Office  to  a  Pro- 
curator-Fiscal on  such  an  occasion.  The  Crown  Agent  then  wrote 
— ;**  I  was  favoured  with  your  letter  of instant,  which  I  sub- 
mitted with  the  relative  proceedings  to  Crown  Counsel,  and  I  am 
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HOW  to  inform  you  that  the  question  on  which  they  required  infor- 
mation is  not^whether  you  '  considered  it  necessary  to  commit  the 
accused,*  but  whether  the  Sheriff  did  or  did  not  *  If  the  evidence 
was  not  laid  before  the  Sheriff,  with  the  view  of  his  applying  his 
mind  to  that  question  and  affording  to  Crown  Counsel  the  benefit 
of  his  decision  upon  it,  an  irregularity  has  been  committed  which 
will  be  at  once  remedied.  The  fact  of  an  accused  being  supposed 
to  be  law-abiding  by  no  means  supersedes  the  necessity  for  the 
case  being  laid  before  and  considered  by  the  Sheriff,  with  a  view  to 
the  question  of  commitment  or  not  of  the  accused,  however  it  may 
affect  the  Sheriff's  mode  of  dealing  with  the  case  afterwards.  I 
return  the  precognition,  and  am,"  etc.  The  Lord  Advocate  further 
called  the  Sheriffs  attention  to  the  irregularities  in  his  Sheriffdom, 
of  which  this  was  evidence,  and  requested  him  to  see  that  in  future 
the  Substitutes  considered  cases,  and  had  resolved,  on  their  own  re- 
sponsibility, to  have  the  cases  tried  before  they  were  transmitted 
to  Crown  Counsel. 

It  is  well  known,  notwithstanding,  that  several  Sheriffs-Substitute 
consider  the  granting  warrants  in  criminal  proceedings  as  purely 
ministerial  acta,  and  do  grant  them  not  upon  their  own,  but  upon 
what  they  call  the  Procurator-Fiscal's  responsibility,  and  without 
themselves  considering  the  informations  and  precognitions.  This  was 
justified  to  us  in  one  instance  on  these  gcoxmA^— firstly,  because 
the  Fiscal  was  paid  a  salary  in  Exchequer  (which  is  undoubtedly 
tlie  case  with  some  Fiscals,  as  we  shall  afterwards  explain) ; 
secondly,  because  the  Fiscals  were  much  better  paid  than  the 
Sheriffs-Substitute,  taking  their  fees  and  salaries  in  slump;  and, 
thirdly,  because  Crown  Counsel  were  also  handsomely  paid  for 
going  over  the  precognitions,  and  must  do  so  in  order  to  discharge 
their  duty.  It  is  well  that  such  is  not  the  standard  of  duty  among 
Sheriffs-Substitute  generally,  as  otherwise  the  public  would  be 
resting  in  the  belief  of  a  valued  safeguard  as  regards  their  personal 
liberties,  which  has,  through  the  operation  of  anything  but  high 
considerations,  come  to  be  non-existent. 

Procurators-Fiscal  have,  as  compared  with  Sheriffs,  pecuniary 
responsibilities  which  entitle  them  to  the  best  advice,  and  which, 
when  the  Sheriff-Substitute  failed  them,  naturally  led  them  to 
resort  to  Crown  Counsel  for  advice  before  the  serious  step  of  asjkiug 
a  warrant  of  committal  fur  trial  was  taken.  Moreover,  they  found 
some  justification  in  the  language  used  in  the  suggestions  for  their 
assistance  and  guidance,  which  have  from  time  to  time  issued  from 
the  Crown  Office.  Lord  Hailes'  Rules  for  "  taking  precognitions 
and  making  presentments  for  trial  of  crimes  before  the  Circuit 
Courts,"  issued  1765-76,  section  13th,  provided  that — but  only  in 
cases  for  trial  before  the  Circuit  Courts — "  where  matter  of  doubt 
occurs  in  the  course  of  taking  a  precognition,  a  copy  of  the  precog- 
nition, so  far  as  it  is  taken,  with  the  matter  of  doubt,  may  be  like- 
wise transmitted  to  the  Agent  of  the  Crown  in  order  to  be  advised 
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by  the  King's  Counsel  if  necessary."  In  1824,  1834,  and  1839> 
these  directions  were  somewhat  expanded,  but  such  entries  as  the! 
following  were  reserved  for  the  last  issue  in  1868  (Part  IL,  tit  3, 
sec.  1):  "Where  the  Procurator-Fiscal  is  credibly  informed  of  the 
commission  of  any  crime  falling  under  his  cognizance,  he  ought  to 
tAke  prompt  and  immediate  steps  for  apprehending  the  party 
accused.  In  doubtful  cases,  or  where  any  unusual  difficulty  occurs, 
he  may  take  the  advice  of  Crown  Counsel"  in  Edinburgh,  although 
the  Sheriff-Substitute  may  be  in  the  next  room :  and  again  (Part 
III.  tit  1,  sec.  19),  following  on  the  important  direction  that  "  18. 
The  precognition  should  always  have  an  index  prefixed,"  we  find 
the  further  suggestion,  that  •*  where  matter  of  serious  difficulty  or 
doubt  occurs  in  the  course  of  taking  a  precognition,  communication 
may  be  made,  and  the  precognition  so  far  as  taken  may  be  trans-* 
mitted  to  the  Crown  Agent,  but  in  general  precognitions  should  at 
once  be  completed,  and  should  not  be  transmitted  in  portions  or  in 
an  unfinished  state ;  and,  unless  for  special  reasons,  no  delay  in  order 
to  get  advice  ought  ever  to  take  pl£tce  between  the  commitment 
for  further  examination  and  the  commitment  for  trial"  These  sug- 
gestions of  Crown  Counsel  should,  however,  be  read  by  Fiscals  in 
the  light  of  the  fact  that  no  change  in  the  position  of  their  supe- 
riors— the  Sheriflfe — ^has  been  made  since  Lord  Hailes'  Eules  were 
issued,  and  that  the  latest  version  of  these  suggestions  was  never 
submitted  to  the  Sheriffs  officially,  either  under  1  and  2  Vic.  c.  119, 
sec.  32,  or  otherwise.  The  Court  of  Session's  Act  of  Sederunt  of 
10th  July  1839  was  only  passed  after  intercommunication  between 
the  Court  and  Sheriffs,  in  terms  of  the  last-mentioned  Statute,  and 
hence  its  authority  and  value.  Undei^  the  Sheriffs'  supervision 
there  would  hardly  have  passed  a  recognition  of  "  superintendents 
of  police  or  other  persons  legally  entitled  to  present  applications  (?) 
for  the  public  interest  containing  criminal  charges."  (Part  II.> 
tit  3,  sec.  5.  See.  APKdvie  v.  Barr,  3  Dec.  1860 ;  3  Irv.  631.) 
In  these  circumstances,  and  looking  to  the  kind  intentions  of  the 
"Rules,"  the  language,  in  which  the  action  of  Crown  Counsel  and 
Crown  Agents  in  framing  and  issuing  them,  was  spoken  of  in  the 
Scotsman  (5th  April  1877,  in  a  notice  of  Mr.  Moncreiff's  work  on 
"Review  in  Criminal  Cases"),  namely,  as  "  a  usurpation  on  the  part 
of  the  Crown,"  was  perhaps  too  strong— even  though  used  with  the 
view  merely  of  directing  attention  to  the  fact  that  it  required  a 
special  clause  in  the  Act  of  1825  to  enable  the  Judges  of  Justiciary, 
after  conference  with  the  Sheriffs,  to  make  and  establish  rules  and 
regulations,  for  the  persons  holding  office  under  the  Sheriffs,  in  re- 
gard to  the  discharge  of  their  duties  as  to  crime.  The  College 
of  Sheriffs  (as  we  may  call  it),  with  their  convener,  called  into 
existence  by  the  Act  1  and  2  Vict.  c.  119,  would  not,  it  is  believed, 
have  made  any  objection  to  consider  any  rules  submitted  by  the 
Lord  Advocate,  even  though  the  rules  were  ultra  vires  of  his 
Lordship.    The  absence  of  any  provision  in  that  Act  of  Victoria 
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for  his  Lordship  doing  this  is  to  be  attributed  to  the  bulky  proper^ 
tions  which  the  Sheriffs'  civil  jurisdiction^ — a  jurisdiction  which 
attached  to  them  gradually,  and  by  accident,  as  they  were  originally 
and  for  long  mere  criminal  magistrates — had  by  1838  assumed,  and 
\vhich  have  led  to  a  gradual  obscuration  of  the  Sheriff's  position  as 
the  chief  criminal  magistrate  within  his  Sheriffdom.  The  increase 
of  the  civil  work  in  the  Sheriff's  Court  (which  the  Sheriffs  cannot 
do  by  deputy)  affords  the  best  justification  of  the  Sheriffs-Substi- 
tute devolving  so  much  of  their  criminal  work  on  the  Procurators- 
Fiscal,  although  it  is  doubtful,  looking  to  the  h^her  interests  in- 
volved, whether  it  can  be  held  to  be  sufficient  excuse. 

But  the  end  has  very  often  to  be  held  as  justifying  the  means,  and 
intended,  as  the  suggestions  made  in  the  Crown  Office  Bules  were, 
originally  for  the  use  of  Substitutes  and  Fiscals  who  had  not  the  pro- 
fessional training,  although  they  bad  the  position  and  juiisdictioii  of 
the  present  holders  of  these  offices,  their  value  in  the  absence  of  any 
such  Handbook  of  Criminal  Practice  as  was  recently  published  by 
the  present  Solicitor-General  (which  has,  we  are  glad  to  see,  reach^ 
a  second  edition)  has  been  undoubted.  Still,  the  Bules  aie  capable 
of  misinterpretation,  and  have  been  misinterpreted,  and  Procura- 
tors-FiBcal  have  in  consequence  allowed  themselves  to  be  put  in 
curious  positions.  The  present  Lord  Advocate,  in  the  House  of 
Commons  on  6th  Maroh  1877,  in  answering  a  question  as  to  the 
Fiscals'  duty  in  r^ard  to  prosecutions  under  the  Education  Act, 
stated  that  ^in  some  counties  the  Procurator-Fiscal  prosecutes 
without  payment,  and  in  others  prosecutes  but  makes  a  chaiga  I 
believe,  dso,  in  some  cases  the  Sheriff  has  required  his  Procurator* 
Fiscal  to  prosecute  without  chaise.  The  Sheriff  is  un4oubtedly  in 
a  position  to  do  that  with  effect,  because  the  patronage  of  the 
Fiscalship  belongs  to  him,  and  in  the  event  of  disobedience  of  his 
orders,  whether  the  Fiscal  likes  them  or  not,  he  has  the  power  of 
dismissing  the  Fiscal  without  explanation  or  apology."  The  same 
views  of  the  office  do  not  seem  to  have  been  held  by  the  Advocate- 
Depute,  who  got  the  Procurator-Fiscal  at  Dumfries  to  put  himself 
and  the  Sheriff-Substitute  therQ  in  the  awkward  position  which 
our  readers  may  not  yet  have  foigot  occurred  on  4th  September 
last  Mr.  Boyle  Hope,  the  Sheriff-Substitute,  was  on  the  bench, 
and  the  first  diet  of  a  case,  serious  enough  to  have  been  fixed  to  be 
tried  with  a  jury,  was  called  against  ^neas  Macaulay,  physician 
and  surgeon,  Longtown,  Cumberland,  lately  residing  at  Langholm. 
He  was  charged  with  contravention  of  the  Vaccination  Act,  by 
having,  at  various  specified  times  since  May  1872,  fabricated  and 
delivered  to  Mr.  B.  M.  Bome,  registrar,  certificates  of  having  suc- 
cessfully performed  vaccination,  no  sueh  operations  having  been 
performed.  There  were  eleven  charges  in  the  indictment  The 
accused  pleaded  guilty.  Mr.  Gun  appeared  on  his  behalf,  but  had 
not  led  evidence  in  mitigation  of  sentence,  or  read  any  certificates 
of  character,  or  urged  aught  in  mitigation  of  sentence,  when  Mr. 
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Come,  Procurator-Fiscal,  intervened  and  said  he  had  been  officially 
informed  that  it  was  the  intention  of  the  agent  for  the  accused,  on 
sentence  being  moved  for,  to  ask  the  Court  to  inflict  a  pecuniary 
fine  instead  of  imprisonment,  and  he  (the  Fiscal),  acting  on  instmc* 
tions  from  Crown  Counsel,  had  to  ask  his  Lordship  whether  he  was 
inclined  to  accede  to  such  a  request.  The  Sheriflf-Substitute  said  he 
never  heard  of  such  a  proceeding  as  this  in  his  life,  and  he  declined 
to  be  questioned  by  the  Fiscal,  Crown  Counsel,  or  any  one  else,  in 
regard  to  what  he  might  see  it  his  duty  to  do  when  the  case  of  the 
accused  should  be  closed,  and  parties  had  been  heard.  That  was 
not  the  time  to  say  what  punishment  he  thought  was  sufficient  to 
meet  the  demands  of  justice.  The  Fiscal  said  he  knew  it  was  quite 
an  unusual  course,  but  he  was  instructed  by  Crown  Counsel,  before 
moving  for  sentence,  to  ask  whether  his  Lordship  was  of  opinion 
that  such  a  sentence  could,  consistently  with  justice,  be  imposed. 
The  Sheriff-Substitute  again  said  he  would  not  give  any  opinion 
on  the  subject  at  the  present  stage  of  the  trial.  The  Fiscal — "  Then 
in  that  case  my  course  is  clear.  I  have  to  state  that  Crown  Counsel 
consider,  in  the  whole  circumstances  of  the  case,  the  ends  of  justice 
do  not  require  that  a  sentence  of  imprisonment  should  fall  on  the 
accused,  involving,  as  it  certainly  would,  professional  ruin;  and 
therefore,  as  instructed  by  Crown  Counsel,  I  do  not  move  for  sen- 
tence." The  Sheriff-Substitute  then  added — "  In  all  my  experience 
I  never  heard  of  such  an  extraordinary  procedure  in  a  Court  of 
Justice.  It  is  not  for  Crown  Counsel,  whether  the  Lord  Advocate 
or  any  one  under  him,  to  say  or  know  anything  about  the  sentence 
that  is  to  be  pronounced.  That  is  a  matter  entirely  for  the  Court. 
It  is  altogether  out  of  the  province  of  the  Procurator-Fiscal  to 
interfere  with  it,  as  has  been  done  here.  I  am  sorry  the  case 
should  have  taken  this  course,  and  so  grave  an  offence  be  allowed 
to  pass  unpunished.  But  it  is  no  fault  of  mine.  It  is  a  mockery 
of  a  Court  of  Justice  if  cases  are  to  be  tried  by  Crown  Counsel,  or 
any  one  else,  before  they  come  into  Court  for  trial,  and  we  who  are 
Judges  may  as  well  cease  to  sit"  The  Procurator-Fiscal  then  lift- 
ing his  papers  left  the  Court,  and  the  accused  was  discharged. 

It  was  in  an  article  on  this  miscarriage  of  justice  that  the  Scots- 
nan  (8th  September  1876)  first  used,  and  not  inappropriately,  the 
word  "  usurpation  "  in  regard  to  the  interference  of  Crown  Counsel 
with  the  action  of  Sheriffs  and  of  Procurators-Fiscal.  The  second 
occasion  of  the  ScotsmarCs  use  of  the  word  we  have  already  noticed. 

Mr.  Hope's  conduct  at  Dr.  Macaulay's  trial  was  universaUy 
approved  of.  He  might  indeed  have  acted  otherwise.  He  might 
have  continued  the  case,  for  evidence  in  mitigation  of  sentence 
and  hearing  of  parties,  and,  either  with  or  without  a  communi- 
cation with  his  Sheriff,  have  appointed  a  Procurator-Fiscal  ad 
interim  to  go  on  with  and  finish  the  trial.  Such  appointments  are 
necessitated,  sometimes,  by  the  illness  of  a  Fiscal  during  a  trial,  the 
fact  of  the  regular  Fiscal  being  a  relative,  or  the  personal  agent,  or 
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friend  of  a  person  accused,  or  by  a  vacancy,  through  death  or 
otherwise,  in  the  ofSce  of  Sheriff  {M*Lean  v.  Cameron,  High  Court, 
Ist  Dec.  1845,  2  Brown  657  ;  Ward  and  Others  v.  Young  and  Mclc- 
minn.  High  Court,  19th  May  1846,  Arklay  272).  It  is  on  the 
same  principles  that  a  Circuit  Court  appoints  an  Advocate-Depute 
ad  interim  (John  Dalziel,  29th  Sept.  1842,  1  Brown  425 ;  Smith  v. 
Skinner,  8th  April  1851,  John  Shaw  480),  and  that  a  Sheriiff  or 
Sheriff-Substitute  appoint  a  Sheriff-Clerk  occasionally  ad  intertm 
{Macbeth  v.  Irmes,  8th  Feb.  1873,  11  Macp.  404). 

The  intercommunication  and  interdependence  of  the  Procurators- 
Fiscal  and  Crown  Counsel,  which  had  such  a  disastrous  result  in 
the  Dumfries  case,  did  not  exist  previous  to  the  time  when  cases 
came  to  be  reported  in  order  to  their  trial  at  Imperial  expense 
under  the  rules  of  Exchequer,  as  we  have  noticed.  The  fuller  de- 
velopment of  that  intercommunication  and  interdependence  was 
stimulated  by  the  action  of  the  Treasury  in  1850  and  1851.  The 
full  details  of  this  we  must  reserve  for  our  next  number. 

(7b  5e  cotUfffMied) 


MAY  TEUSTEES  LEND  TO  PKOPERTY  INVESTMENT 
COMPANIES  ? 

{CmmwnioaUd.) 

Among  the  criticisms  which  have  of  late  been  directed  against  that 
large  class  of  companies  which  has  sprung  up  so  rapidly,  variously 
called  "  Property  Investment"  and  "  Heritable  Security"  Companies, 
there  is  one  that  has  not  been  touched  upon,  and  which  is  of  much 
interest  to  law  agents.  It  is  as  to  the  security  offered  by  such 
companies  for  the  deposit  or  investment  of  trust-funds. 

In  opening  this  question  we  need  hardly  remark  that  the  invest- 
ment of  trust-funds  has  always  been  very  strictly  regarded  by  legal 
writers  and  the  law  courts.  In  an  article  which  appeared  in  this 
Journal  in  February  last  year,*  we  indicated  an  opinion  which 
received  remarkable  confirmation  from  the  views  expressed  by 
Judges  of  the  First  Division  in  the  case  of  the  Accountant  of  Court 
V.  M'Kinnon,  on  23rd  February  1876.  We  pleaded  for  a  relaxation 
of  the  strict  law  regarding  investments  to  which  trustees  are  sub- 
ject, and  pointed  out  in  what  circumstances  such  relaxation  is 
proper  and  desirable.  We  particularly  advocated  statutory  power 
being  given  to  trustees,  Ist,  to  invest  trust-funds  in  the  debentures 
and  debenture  stock  of  any  railway  company  in  the  United  King- 
dom, unless  the  trust-deeds  under  which  they  act  specially  exclude 
such  investments  ;^  and,  2nd,  to  continue  the  investments  made  by 
the  testator  himself,  as  found  at  the  date  of  his  death. 

*  «*  Trustees'  Powers  of  Inrestment  of  Trust-Funds." 

*  The  "Debenture  Stock  Act,  1871,"  allows  trustees  to  inrest  trust-funds  in  rail- 
way company  debenture  stock,  provided  investmerUin  railway  debentures  be  authorised 
by  their  trust-deed. 
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Such  relaxations  as  we  then  advocated  do  not,  however,  affect  the 
question  of  trustees  lending  trust-funds  to  property  investment 
companies;  and  we  propose  to  consider  now  this  new  branch  of  the 
general  subject  of  what  relaxations,  in  the  exercise  of  their  trust- 
powers,  trustees  are,  or  ought  to  be,  entitled  to  ? 

We  must  bear  in  mind  that  the  grand  rule  of  trust-investments 
ia  that,  failing  special  powers  in  the  trust-deed,  they  must  be  made 
on  the  security  of  heritable  property.  Now,  there  is  no  denying 
that  in  the  case  of  all.  or  nearly  fidl,  property  investment  companies, 
the  sums  received  by  the  company  on  deposit  or  debenture  are 
invested  solely  on  heritable  security.  The  advertisements  of  several 
companies  ostentatiously  proclaim  the  fact,  with  the  object  of  show- 
ing the  solid  character  of  the  company's  investments.  But  the 
managers  of  such  companies  go  a  step  further.  They  not  merely 
assure  and  prove  to  us  that  all  monies  lent  to  the  company  are  lent 
on  heritable  security  alone,  but  affirm  that  trust-funds  may  not  only 
be  safely  but  legally  deposited  with  them. 

As  to  the  safety  of  lending  to  a  property  investment  company, 
we  may  say  at  once  that  we  believe  it  is  beyond  question.  In  every 
case  that  has  come  within  our  experience,  we  have  found  property 
investment  companies  to  be  ably,  prudently,  and  honestly  con- 
ducted. The  evil  which  some  have  prophesied  regarding  them  may 
with  equal  plausibility  be  prophesied  regarding  our  banks  or  insur- 
ance companies,  and  presupposes  a  recklessness  of  management  or 
general  financial  revolution  against  which  no  joint-stock  company 
is  proof. 

What  we  have  to  do  with  here  is  not  the  safety  but  the  legality 
of  trustees  lending  trust-funds  to  property  investment  companies, 
without  special  authority  in  the  trust-deeds  under  which  they  act. 
As  to  the  general  question  of  trustees  depositing  money  awaiting 
investment  temporarily  with  a  bank,  there  can  be  no  doubt  that, 
provided  the  bank  is  generally  esteemed  to  be  good,  the  trustees  are 
acting  quite  within  their  powers  at  common  law.  Mr.  M'Laren 
states  in  his  well-known  work,^  that  "  it  is  the  duty  of  trustees  to 
deposit  in  bank,  in  a  separate  account,  all  monies  lying  in  their 
hands,  whether  for  distribution,  or  for  the  purpose  of  investment  at 
a  suitable  opportunity ;  and  if  the  bank  is  in  good  credit,  they  will 
not  be  answerable  for  losses  in  the  event  of  failure.  Judicial  factors, 
subject  to  the  rules  established  by  the  Pupils'  Protection  Act,  are 
required  to  lodge  the  money  in  their  hands  in  some  one  of  the  banks 
of  Scotland  established  by  Act  of  Parliament  or  Eoy^l  Charter,  in 
an  account  or  on  deposit  in  their  names,  as  judicial  factor  on  the 
estate.  Although  it  has  never  been  decided  in  Scotland  that  trust- 
money  must  be  lodged  iir  a  chartered  hank,  it  has  been  the  practice 
to  do  so ;  and  it  would  not  be  safe  to  deposit  any  large  sum  in  the 
hands  of  a  private  banking  company." 

The  question  may  thus  be  narrowed  to  whether,  seeing  trustees 

^  '*  Law  of  Scotland  in  illation  to  Wills  and  Successioni,"  1868,  roL  iL  p.  313. 
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must  lodge  nnemplqjred  trust-monej  in  a  bank,  they  may  lodge  it 
with  a  Property  InYestinent  company  ?^  Can  snch  a  company  be 
in  any  sense  r^aided  as  equivalent  to  a  bank,  even  admitting  the 
bank  to  be  a  chartered  one  ?  Possibly  such  a  question  raises  another, 
namely.  What  is  a  bank  ?  It  will  be  generally  conceded  that  a 
"  bank"  is  simply  an  institution  to  which  the  public  lends  money, 
partly  for  interest,  partly  for  financial  fEusilities,  partly  for  safety. 
We  are  not  aware  that  there  is  any  stereotyped  definition  of  a 
bank.  As  to  what  the  bank  may  do  with  the  money  it  thus 
receives,  the  public  has  no  concern  with  it,  as  it  has  no  control 
over  it.  Now,  the  fact  is  that  banks,  even  chartered  banks,  do  not, 
like  property  investment  companies,  invest  money  received  from 
the  public  "  solely  on  heritable  security."  Indeed,  heritable  security 
and  heritable  property  occupy  an  exceedingly  small  portion  of  the 
bank's  funds.  Taking  the  last  balance-sheet  of  one  of  the  leading 
chartered  banks  of  Scotland  as  an  example,  we  find  that  whilst 
£8,000,000  of  its  "  assets"  consist  of  "  bills  discounted  and  advances 
on  accounts,"  £2,500,000  of  Government  stocks,  etc.,  and  £550,000 
of  Bank  of  England  stock,  etc.,  only  £154,000  have  been  invested 
in  "  bank  buildmgs,"  and  £748,000  are  held  in  coin  and  notes.  It 
is  apparent  that  the  element  of  ''  investment  solely  on  heritable 
security"  enters  very  little  indeed  into  the  management  of  banking 
business.  Therefore,  it  might  be  ai^ed,  as  trustees  must  ever  keep 
that  element  steadily,  if  not  solely,  in  view  in  the  disposal  of  their 
trust-funds,  the  Property  Investment  companies  have  a  good  deal 
more  to  recommend  them  to  trustees  than  the  chartered  banks  of 
Scotland.  When  trustees  lend  money  to  the  former,  they  know  it 
will  be  invested  solely  on  heritable  security ;  when  they  lend  it  to 
the  latter,  they  know  it  will  not. 

As  Mr.  M'Laren  pointed  out,  the  practice  of  lodging  trust-money 
in  a  chartered  bank  only,  rests  upon  no  decision  of  the  Court.  We 
are  not  aware  that  the  word  "  chartered  "  prefixed  to  an  institution 
means  anjrthing  else  than  that  at  a  period  more  or  less  remote  a 
royal  charter  was,  rightly  or  wrongly,  given  to  it.  Its  royal  charter 
gives  no  guarantee  to  the  shareholders  or  depositors  of  a  bank  that 
the  bank  is  sounder  than  a  bank  which  is  not  chartered  The 
royalty  that  gave  the  charter  is  not  thereby  responsible  for  a 
penny  if  the  bank  happen  to  fail.  At  the  time  when  the  charter 
was  granted,  the  bank  may  have  been  a  most  flourishing  institution; 
but  an  institution  may  have  very  sadly  deteriorated  since  it 
received  its  charter.  However  excellent  the  suggestion  might  be, 
we  have  no  more  heard  of  the  withdrawal  of  royal  charters  from 
decayed  institutions  than  of  titles  from  impecunious  peers.  As  a 
matter  of  fact,  several  of  our  leading  institutions  do  not  enjoy  the 
privilege  of  royal  charters,  and  yet  have  as  good,  sometimes  a 
better,  status  than  chartered  institutions. 

*  Several  Property  Investment  companies  are  "banks,"  in  the  sense  of  not  merely 
receiving  fixed  sams  on  deposit,  bat  of  opening  accounts  operated  npon  by  cheques. 
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So  far,  then,  as  lending  trust-money  temporarily,  that  is,  whilst 
awaiting  investment  or  distribution,  is  concerned,  we  think  that 
trustees  are  entitled  to  lend  on  the  deposit-receipts  of  property 
investment  companies  of  good  credit ;  for,  as  we  have  pointed  out, 
these  companies  lend  monies  received  solely  on  the  security  which 
is  legally  the  only  proper  security  for  trust-funds,  viz.,  heritable 
security.  We  are  afraid,  however,  that  the  managers  of  such  com- 
panies would  consider  this  a  small  concession.  They  take,  but  do  not 
press  for,  temporary  loans  of  money  repayable  "  at  call,"  or  on  a  few 
days'  notice.  What  they  particularly  desire  is,  of  course,  loans  for 
fixed  terms  of  years ;  and  what  we  have  next  to  consider  is,  whether 
trastees  may  make  such  loans  to  property  investment  companies. 

There  can  be  no  doubt,  we  believe,  that  the  funds  of  most,  if  not 
all,  Property  Investment  companies  are  invested  solely  on  the 
security  of  heritable  property.  There  can  be  as  little  doubt  that 
such  investments  are  generally,  if  not  always,  unexceptionally 
good,  and  that,  if  made  by  trustees  themselves  with  fimds  of  their 
trust,  would  be  absolutely  beyond  criticism.  Clearly,  however, 
there  is  a  difference  between  trustees  investing  trust-funds  on 
heritable  security  themselves,  and  lending  trust-funds  to  a  com- 
pany which  invests  all  monies  it  receives  solely  on  heritable 
security.  In  the  first  case,  the  trustees  get  from  the  borrower  a 
bond  and  disposition  in  security  which,  when  recorded  in  their 
favour,  gives  them  a  preference  over  all  other  creditors  to  a  certain 
special  subject  disponed  to  them  in  security.  In  the  second  case, 
the  trustees  only  receive  from  the  investment  company  a  debenture 
which,  though  certainly  binding  on  the  company  and  its  general 
assets,  is  not  exfcune  heritable  security,  but  only  the  security  of  the 
company.  A  debenture  is  not  herita,ble  security,  but  only  an 
acknowledgment  of  debt.  The  mere  fact  that  it  represents  money 
invested  solely  on  heritable  security  does  not  make  the  debenture 
heritable  security.  Consequently,  trustees  being  tied  down  (except 
they  have  special  powers)  to  invest  trust-funds  on  heritable 
security,  they  cannot  lend  such  funds  on  debentures*  merely,  but 
on  bond  and  disposition  in  security  only. 

An  idea  has  occurred  to  us  which  might  possibly  help  the  mana- 
gers of  property  investment  companies  to  get  over  the  rigid  rule  of 
Trust  I^w  that  heritable  security  constituted  by  bond  is  the  only 
proper  mode  of  investment  for  trustees.  If  tibey  could  by  any 
means  arrange  that  the  heritable  securities  in  which  their  com- 
panies' funds  are  invested  should  be  constituted  by  bond  and 
disposition  in  security  taken  not  to  the  company  but  to  the 
trustees  direct,  or  by  assignation  of  such  bond  in  favour  of  the 
trustees,  we  can  see  no  legal  objection  to  trust-funds  being  so 
invested — provided,  of  course,  the  trustees  have  carefully  con- 
sidered, valued,  and  approved  of  the  heritable  security  which  the 

^  We  are  not  dealing  at  present  with  railway  debentures,  which  have  been 
proTided  for  specially,  and  very  cautiously,  by  a  statute  already  referred  to. 
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investment  company  offerei  The  idea  we  have  thrown  out  is  not 
founded  merely  on  theory,  but  is  that  carried  into  practice  by  a 
company  in  Edinburgh  which  receives  money  on  loan  for  invest- 
ment in  Canada,  the  lender  receiving  not  a  deposit-receipt  or 
debenture,  but  a  transfer  or  assignation  by  the  company  in  his 
favour  of  a  mortgage  originally  granted  in  favour  of  the  company. 
The  plan  adopted  by  this  company  is  to  lend  a  considerable  sum  on 
mortgage  over  landed  estates  or  house-property  in  Canada.  This 
mortgage  is  then  assigned  to  parties  depositing  money  with  the 
company,  with  pari  passu  preferences  to  the  extent  of  each  party's 
deposit.  In  this  way,  each  party  gets  actual  heritable  security  in 
his  own  name;  and  in  addition  to  such  security,  the  company's 
guarantee  is  appended  to  the  assignation  of  the  mortgage. 

If  some  such  plan  as  this  could  be  devised  for  companies  lending 
on  heritable  security  in  Scotland,  we  do  not  see  any  legal  objection 
to  trust-funds  being  thus  lent  to  Property  Investment  companies 
for  a  term  of  years.  Whatever  they  did,  however,  in  relation  t^i 
the  investment  of  the  funds  of  their  trust,  the  trustees  would 
always  require  to  act  and  appear  as  principal  parties — considering 
as  principals  the  proposed  loan,  ordering  a  valuation  of  the  security - 
subjects  to  be  made  by  their  own  valuator  and  an  examination  of 
the  title-deeds  by  their  own  solicitor,  and  finally,  if  so  advised, 
taking  the  security-title  in  their  own  names.  In  this  manner,  we 
think,  trustees  might  lend  to  Property  Investment  companies  for  a 
period  of  years,  but  in  this  manner  only.  R  E. 
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NO.  VI. 

Before  passing  finally  from  the  consideration  of  decisions  given 
upon  the  subject  of  *'  emoluments,"  and  upon  the  55th  section  of 
the  Education  Act,  we  may  notice  incidentally,  and  in  a  very  brief 
manner,  another  case  from  Ardrossan,  which  has  been  disposed  of 
by  Lord  Curriehill  so  recently  as  during  the  current  year,  although 
we  have  not  yet  anywhere  seen  a  report  of  the  particular  circum- 
stances under  which  the  question  was  raised  It  appears,  however, 
that  the  point  at  issue  between  the  teacher,  Mr.  Marshall,  and  his 
School  Board  had  its  origin  in  a  fire  which  destroyed  the  house 
assigned  as  a  residence  to  the  schoolmaster,  and  thus  the  Board, 
on  the  one  hand,  and  the  teacher  on  the  other,  were  divided  by 
questions  of  obligations  on  the  part  of  the  governing  body,  and  of 
rights  on  the  part  of  the  master.  Were  the  Board  bound  to  supply 
another  house,  or,  to  put  it  in  other  words,  was  the  house  assigned 
to  him,  and  in  which  he  lived,  a  part  of  the  schoolmaster's  "  emolu- 
ments "  in  the  sense  of  the  55th  section  of  the  Act  ?  This  question 
received  from  the  Lord  Ordinary  an  affirmative  answer  ;  the  Board 
musty  it  was  held,  replace  the  house,  that  is  to  say,  provide  the 


POSITION  OF  THE  MASTERS  OF  PUBUC  SCHOOLS.  331 

teacher  with  a  residence,  but  they  could  not  be  forced  to  rebuild 
the  house  destroyed  by  the  fire.  (See  also  section  34)  They  were  not 
even,  according  to  the  judgment,  compelled  to  build  a  new  dwelling- 
house  for  the  schoolmaster  at  all;  the  Act  contemplated  nothing  more 
than  that  the  teacher  should  in  such  an  event  receive  an  equivalent  for 
what  he  had  lost,  and  this  equivalent  might  be  found  by  providing 
an  equally  good  house,  or  even  by  paying  a  sum  of  money  sufficient 
to  procure  one.  The  total  "  emoluments  "  are  thus,  it  will  be  ob- 
served, kept  up  to  the  standard  at  which  they  were  found  by  the 
first  School  Board  when  it  entered  upon  its  duties,  and  the  teacher 
is  as  well  off  as  he  was  before  1872,  or,  to  employ  the  very  word  of 
the  Act,  nothing  has  been  done  to  "  prejudice "  him  in  his  pecu- 
niary interests.  It  does  not  matter  how  the  income  is  made  up,  or 
in  what  shape  the  teacher  receives  his  salary,  provided  the  money 
(we  were  almost  tempted  to  say  the  market)  value  remains  un- 
changed. The  interlocutor  pronounced  by  Lord  Curriehill,  to  which 
we  have  alluded,  has  not  been  reclaimed  against,  and  the  judgment 
has  therefore  become  final  We  cannot  but  regard  it  as  one  based 
upon  the  true  spirit  of  the  Statute,  which,  while  cautiously  watch- 
ing over  vested  interests,  and  providing  amply  for  their  protection, 
seems  to  have  foreseen  the  possibility  of  attempts  to  extend  these 
interests  beyond  their  really  vested  limits,  and  accordingly  to  have 
forearmed  the  School  Boards  by  the  phraseology  of  it^  various 
sectioDS  against  such  a  contingency.  We  may  conclude  by  quoting 
from  the  interlocutor,  dated  January  23, 1877,  the  finding  expressly 
bearing  upon  this  point: — **  Finds  that,  according  to  the  sound  con- 
stmction  of  the  Education  (Scotland)  Act,  1872,  the  defenders  are 
not  bound  in  the  circumstances  of  the  case  to  rebuild  the  pursuer's 
dwelling-house ;  but  finds  that  they  are  bound  either  to  provide  a 
house  for  the  pursuer  equal  in  accommodation  to  the  house  which 
has  been  destroyed,  and  situated  within  a  convenient  distance  from 
the  school,  or  in  their  option  to  pay  him  such  a  sum  annually  as 
will  enable  him  to  provide  such  a  house  for  himself" 

There  lies,  however,  behind  all  these  disputes,  and  all  the  deci- 
sions upon  the  55th  section  of  the  Act,  a  large  and  most  serious 
question  which  has  never  yet  fairly  come  up,  and  accordingly  re- 
mains stUl  undecided,  and  we  propose  to  look  at  this  question,  so 
iar  as  it  is  possible,  by  the  light  which  the  spirit  of  the  Act  and  of 
the  authorities — ^its  interpreters — affords  to  us.  Let  us  again  repeat 
a  portion  of  the  55th  section,  so  as  to  place  ourselves  face  to  face 
with  the  difficulty.  The  provision  already  quoted  in  a  previous 
article  is  that  teachers,  appointed  prior  to  the  passing  of  the  Act, 
"shall  not,  with  respect  to  tenure  of  office,  emoluments,  or  retiring 
allowance  as  by  law,  contract,  or  usage,  secured  to  or  enjoyed  by 
them  at  tiie  passing  of  this  Act,  be  prejudiced  by  any  of  the  pro- 
visions herein  contained."  As  already  explained,  decisions  have 
by  this  time  established  the  statutory  powers  of  a  School  Board  in. 
altering  the  scale  of  fees ;  the  governing  body  may,  in  fact,  make 
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any  airangements  in  these  matters  which  appear  suitable,  provided 
only  they  supply  an  equivalent  to  the  teacher  for  the  loss  in  money 
their  changes  may  have  caused  him ;  but  the  question  is  whether 
they  are  bound  at  all  hazards  to  make  up  the  fees  to  the  figure  at 
which  they  stood  when  the  Act  of  1872  passed.  We  may  take  it 
for  granted  that  the  law  will  compel  a  School  Board  to  give  such 
compensation  whenever  their  action  has  directly  and  manifestly 
had  the  effect  of  reducing  the  teacher's  income ;  or,  perhaps,  even 
to  go  a  step  further,  wherever  they  are  placed  in  a  position  in  which 
their  predecessors,  the  minister  and  heritors,  would  have  been  forced 
to  compensate, — for  instance  as  at  Ardrossan,  where  the  teacher's 
house  was  burned  down. 

Suppose,  however,  all  this  be  at  once  admitted,  we  next  come  to  the 
inquiry  as  to  the  efifect  of  indirect  action  on  the  part  of  the  Board, 
as  to  the  results  of  a  species  of  consequential  injury.  Will  this 
render  them  liable  to  their  teacher  in  like  manner  ?  Will  he  be 
entitled  to  say,  "  These  proceedings  of  yours,  though  not  directly 
affecting  me,  yet  act  as  a  drain  upon  my  scholars,  and  thereby  tell 
heavily  on  my  fees.  You  are  offering  inducements  for  the  parents 
to  send  their  children  elsewhere,  and  each  one  so  induced  is  so 
much  money  lost  to  me  ? "  There  is  no  conclusive  authority  to 
guide  us  upon  the  matter,  though  in  one  sense  it  was  raised  in  a 
litigation  as  to  fees  between  Mr.  Blair,  the  teacher  of  the  Public 
School  at  Dingwall,  and  his  School  Board,  and  it  was  also  considered, 
but  only  to  be  reserved,  in  the  Kelso  case  to  which  allusion  has  al- 
ready been  made.  At  Dingwall  the  teacher  maintained  that  the 
Board  was  bound  to  pay  him  not  less  than  the  amount  of  the  fees 
"  secured  to  or  enjoyed  "  by  him  in  1872,  whether  or  not  the  fees 
actually  collected  by  the  Board  in  any  subsequent  year  amounted  to 
the  same  sum.  He  considered  also  that  the  Board  having  taken  over 
another  school  in  the  same  town,  and  made  certain  provisions  for 
maintaining  it,  had  been  acting  in  a  manner  adverse  to  his  interests 
in  his  own  scholars,  and  that  they  had  shown  a  tendency  to  foster 
the  other  school  in  a  way  calculated  to  tell  heavily  upon  his.  In 
other  words  the  Board  understood  "  emoluments,"  in  the  sense  of 
the  Act,  to  be  the  right  enjoyed  by  the  teacher  to  all  the  fees 
earned  by  him  in  each  year  of  his  mastership  and  no  more,  while 
Mr.  Blair  read  the  section  as  conferring  upon  him  a  right  to  receive 
every  year  the  actual  amount  of  the  fees  earned  by  him  during  the 
year  in  which  the  Act  was  passed.  The  Sheriff  considered  that  the 
teacher  ''cannot  be  said  to  be  prejudiced  if  he  get  all  the  fees 
accruing  to  the  period  in  question,  although  the  amount  may  be 
smaller  than  at  the  date  of  the  passing  of  the  Act.  He  was 
entitled  to  the  whole  of  the  fees  then,  and  he  is  entitled  to  the 
whole  of  the  fees  still."  This  decision  was  given  in  April  1874, 
but  in  the  Kelao  case  the  question  is  carefully  reserved  by  all  the 
Judges;  thus,  for  example,  we  find  Lord  Young  saying  that  his 
opinion  is  given  "  without  deciding  what  claims  the  pursuer  may 
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have  against  the  Board  under  section  55/'  and  the  interlocutor  of 
the  First  Division,  while  refusing  the  reclaiming  note,  does  so  in  as 
many  words,  **  without  prejudice  to  any  claim  which  the  pursuer 
may  be  able  hereafter  to  establish  on  the  ground  of  diminished 
emoluments  arising  from  the  proceedings  here  complained  of." 
For  the  teacher  of  a  public  school  to  establish  any  such  claim  may 
often,  indeed  will  generally,  be  exceedingly  difficult,  unless  the 
action  of  the  governing  body  be,  to  say  the  least  of  it,  very  daring 
and  incautious,  for  it  is  to  be  observed,  in  the  first  place,  that  it  will 
be  essential  to  show  that  some  loss  of  emoluments  has  arisen,  and 
has  arisen  from  the  operation  of  some  of ''  the  provisions  "  of  the 
Act,  and  then,  in  the  next  place,  it  will  be  necessary  to  ascertain  the 
amount  of  such  loss.  The  schoolmaster,  who  believed  himself  to 
have  been  thus  aggrieved,  would  require  to  trace  home  his  loss  to 
the  proceedings  of  the  School  Board,  and  to  make  out  very  clearly 
that,  had  the  Board  not  taken  this  step  or  that,  or  had  he  been  left 
as  he  was  before  Boards  existed,  no  diminution  of  his  fees  could 
liave  been  anticipated.  We  may  readily  suppose  cases  in  which  a 
parish  has  been  found  by  a  School  Board  in  possession  of  two 
schools,  one  in  an  inferior  position  to  the  other  as  regards  build- 
ings, drainage,  or  central  situation,  and  seeing  this  the  members  of 
the  Board  replace  the  old  building  by  new  ones,  choose  a  healthy 
instead  of  an  unhealthy  locality,  or  move  the  school  nearer  to  the 
centres  of  population.  Any  one  of  these  changes  might  be 
simultaneous  with  a  falling  off  in  the  numbers  of  the  scholars  at 
the  school  which  formerly  enjoyed  the  higher  ceiling,  the  purer  air, 
or  the  greatest  proximity  to  the  market  cross,  and  yet  the  teacher 
is  not  able  to  put  his  finger  upon  any  overt  act.  The  minister 
and  the  heritors  might  under  the  old  regime  have  altered  the 
school  of  their  own  accord,  if  so  disposed,  or  might  have  been  forced 
to  do  so  where  the  disrepair  amounted  to  neglect,  and  it  would 
seem  a  very  strange  provision  that  a  statute  replacing  these 
administrators  by  a  new  body  should  so  materially  sdter  the  posi- 
tion of  the  teacher,  that  whereas  no  compensation  could  have  been 
claimed  before,  it  can  be  claimed  now  for  precisely  similar  action. 
We  find  it  difficult  to  reconcile  such  a  position  of  matters  with  any 
view  of  the  now  existing  Act  of  Parliament,  for  there  is  to  be 
found  a  protection  of  vested  interests  in  the  one  direction,  and  in 
the  other  a  substitution  of  the  new  governing  body  for  the  old. 
The  interests  of  the  teacher  are  not  to  be  affected  for  the  worse, 
hut  nothing  would  indicate  that  they  are  to  be  paramount  so  long 
as  they  at  least  do  not  suffer.  Again,  the  words  by  which  the 
Board  are  substituted  for  the  minister  and  heritors  in  the  clause 
we  have  previously  quoted  seem  to  bear  no  other  interpretation 
than  that  of  conferring  on  the  new  authorities  those  very  powers 
and  privileges  and  duties  enjoyed  by,  or  imposed  upon,  tiieir  pre- 
decessors. This  being  so,  we  think,  probably,  should  the  question 
Arise,  it  will  be  very  much  narrowed  by  the  circumstances  of  the 
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caso,  and  necessarily  so,  because  these  alone  can  supply  data  for 
deciding  such  a  point 

If  a  School  Board,  having  first  of  all  quarrelled  with  the 
teacher,  and,  perhaps,  having  vainly  endeavoured  to  extrude  him, 
were  to  set  up  a  school  closely  adjoining  his,  were  to  foster 
it  by  large  and  entirely  disproportionate  bursaries,  and  were  to 
give  it  their  active  and  preferential  countenance  and  support-,  it 
would  be  very  difficult  indeed  to  maintain  that  such  a  policy  and 
such  a  course  of  treatment  could  be  met  by  no  remedial  measure, 
and  that  if  the  scholars  fell  off,  and  the  fees  in  due  proportion 
diminished,  the  teacher  had  not  a  right  to  appeal  to  the  Act,  and 
there  to  find  that  in  his  "  emoluments  "  he  had  been  "  prejudiced." 
We  think,  indeed,  that  such  a  position  of  matters  would  probably 
i*esult  in  a  complete  victory  for  the  teacher,  but  this  should  not  at 
the  same  time  render  us  too  rash  in  coming  to  a  general  conclusion, 
for  the  imaginary  case  just  stated  would  amount  very  nearly,  if  not 
quite,  to  a  malicious  persecution,  and  many  steps  might  be  taken 
by  a  School  Board  in  the  bona  fide  exercise  of  their  duties,  and 
without  a  spark  of  ill-feeling,  which  nevertheless  might  indirectly 
prove  injurious.  We  have  already  given  several  examples  of  such 
things  in  questions  of  repairs,  drainage,  or  favourable  site.  Where 
the  better  education  of  a  district,  or  the  improved  health  of  those 
attending  schools,  comes  into  play,  we  encounter  an  entirely  new 
element  in  the  discussion  of  these  moot  points.  The  Board  are 
merely  seeking  to  work  out  the  regulations  under  which  they  are 
placed, — regulations  as  to  distance,  and  site,  and  buildings,  such  as 
it  is  only  reasonable  should  be  put  in  force.  The  teacher's  position 
as  to  his  ''  emoluments  "  is  not  really  altered  at  alL  The  Board,  if 
they  have  left  his  scale  of  fees  as  it  stood  before,  are  not  hurting 
him,  they  are  merely  providing  for  the  wants  of  others.  We 
remember  that,  so  recently  as  the  23d  February  1877,  a  case  was 
tried  by  appeal  to  the  High  Court  of  Justiciary,  which  may  serve  to 
illustrate  the  views  already  stated  in  general  terms.  The  report  may 
be  found  as  Campbell  v,  Jameson  (14  Scottish  Law  Reporter,  p.  376). 
The  matter  came  up  in  the  shape  of  a  case  stated  for  the  decision  of  the 
High  Court  by  the  Sheriff-Substitute,  under  the  Summary  Prosecu- 
tions Appeals  Act  A  prosecution  had  been  instituted  by  the  Pro- 
curator-Fiscal of  Perthshire  against  a  parent  for  neglecting  to  send 
his  child  to  school  under  the  70th  section  of  the  Education  Act.  It 
was  stated  in  the  case  by  the  Sheriff-Substitute  that  a  distance  of 
three  and  a  half  miles  intervened  between  the  parent's  house  and 
the  nearest  school,  while  the  two  girls  in  question  were  respec- 
tively five  and  three  years  of  age.  The  Sheriff  convicted,  and 
imposed  a  fine  of  ten  shillings.  The  appellant  maintained  that 
there  was  no  gross  and  unreasonable  failure  on  his  part  to  dis- 
charge a  statutory  duty,  and  the  Court  took  this  view.  Lord 
Young,  who  delivered  the  leading  opinion,  expressing  his  convic- 
tion that,  as  regards  the  compulsoiy  clause,  the  language  of  the  Act 


POSITION  OF  THE  MASTERS  OF  PUBLIC  SCHOOLS.  335 

indicates  an  intention  that  it  should  be  carried  out  '*  judiciously, 
discreetly,  and  even  gently  and  tenderly."  Well  (to  apply  that 
judgment  to  the  point  we  are  now  discussing),  the  schoolmaster  of 
that  school  might,  according  to  one  view  of  the  Act,  have  turned 
ronnd  upon  the  School  Board,  had  they  built  a  school  at  the  other 
end  of  that  long,  straggling  parish,  and  complained  that  he  was 
being  "  prejudiced  "  in  his  "  emoluments  "  as  statutorily  secnred  to 
him,  because  those  x>oor  little  children  were  no  longer  forced  to 
tliose  weary  miles  day  by  day  to  his  school,  but  bad  provided  for 
them  and  for  others  a  school  at  the  other  end  of  the  parish.  The 
teacher's  fees  no  doubt  would  be  diminished  if  the  School  Board  of 
Kinloch  Bannoch  built  a  new  school  at  Auchtarsin,  but  we  cannot 
help  feeling  serious  doubts  whether  any  Court  of  Law  would  sus- 
tain him  in  any  attempt  to  recover  them  in  such  circumstances^ 

Circumstances  after  all,  as  we  have  said  before,  govern  such 
cases  very  much,  and  we  think  this  will  be  found  to  be  so  when- 
ever the  point  is  raised.  When  diflBculties  of  this  sort,  however, 
arise  between  School  Boards  and  schoolmasters,  it  really  should  lead 
the  former  rather  to  make  arrangements  for  a  retiring  pension 
than  to  fight  a  farious  battle  in  the  Courts  of  Law ;  the  fees  dimi- 
nished, and  perhaps  diminishing,  would  probably  render  the  teacher 
more  pliable,  and  the  negotiation  not  the  less  easy. 

Before  leaving  the  first  portion  of  our  subject,  and  summarizing 
the  position  of  the  "  old "  teachers  as  now  established  in  their 
relations  with  the  School  Boards,  there  are  two  decisions  to  which 
we  wish  to  refer  as  bearing,  the  one  upon  a  statutory  disqualifica- 
tion created  in  the  case  of  teachers,  and  the  other  upon  a  power 
claimed,  though  not  much  insisted  on,  as  to  the  appointment  of  an 
assistant.    Taking  these  two  cases  in  their  chronological  order,  the 
iirst  arose  under  the  12th  section  of  the  Act,  a  portion  whereof 
lifers  to  the  position  of  teachers,  although,  doubtless,  it  does  not 
affcQt  them  directly  in  an  educational  capacity.    The  words  of  the 
i^tatnte  are  as  follows: — "No  teacher  of  a  public  or  state-aided 
school,  in  any  parish  or  burgh,  shall  be  eligible  as  a  member  of  a 
School  Board  under  this  Act"    The  provision  is  apparently  quite 
clear,  and  the  expediency  of  such  an  exclusion  of  teachers  from  the 
Is'oveming  body  is  apparent,  still  the  meaning  of  a  "  state-aided 
school"  has  been  interpreted  by  a  judicial  decision  as  far  back  as 
April  1873,  when  Sheriff  Fraser,  at  Paisley,  was  called  upon  to 
give  judgment  in  the  matter.     The  case  will  be  found  as  Findlay 
'*n^  Stewart  v.  Oemmill  in  the  1 7th  volume  of  this  journal,  p.  329, 
^  in  the  1st  volume  of  the  Poor  Law  Magazine  (new  series),  p. 
320.    Mr.  Gemmill,  a  teacher  at  Bridge  of  Weir,  had  been  elected 
a  member  of  the  Paisley  School  Board,  and  the  validity  of  the 
election  was  contested  by  the  petitioners,  who  alleged  that  the 
school  over  which  Mr.  Gemmill  presided  was  "  state-aided,"  in  as 
Hiuch  as  the  Treasury,  in  1839,  had  granted  £375  to  it  for  building 
purposes,  a  sum  at  the  time  of  the  petition  carried  to  the  debit  of 
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the  Established  Church.  The  Sheriff-Substitute  constnied  the 
portion  of  section  12  which  we  have  quoted  as  having  reference 
solely  to  schools  under  Government  inspection,  and  dismissed  the 
petition  since  the  Bridge  of  Weir  school  was  not  in  that  position ; 
but,  on  appeal,  the  Sheriff  took  a  different  view  of  the  statute,  and 
found  the  election  invalid.  "  In  the  construction  of  these  words 
*  state-aid'  it  is  quite  legitimate,"  the  Sheriff  says,  "  to  refer  to  the 
official  documents  laid  before  Parliament  in  reference  to  education. 
They  are  the  best  of  all  evidence  as  to  their  meaning,  and  without 
some  evidence  as  to  their  meaning  a  Court  of  Law  could  not  con- 
strue them.  When,  therefore,  this  very  school  is  entered  in  an 
official  report  as  a  state-aided  school,  the  Sheriff  finds  the  strongest 
confirmation  of  the  conclusion  at  which  he  has  arrived  that  the 
contribution  of  £375  was  regarded  and  held  all  along  to  be  aid 
given  by  the  State  to  the  school,  as  much  as  if  it  had  been  given  in 
annual  contributions."  The  case  is  not  perhaps  very  important, 
nor  is  the  dispute  one  likely  to  recur ;  yet,  at  the  same  time,  it 
bears  upon  the  position  of  masters  of  pubUc  schools  in  so  far  as  it 
assigns  to  the  statutory  disqualification  a  very  wide  limit 

The  second  case,  as  to  the  appointment  of  assistants,  arose 
between  the  School  Board  of  Tulliallan  and  Mr.  Buchanan,  for  the 
disputes  of  which  an  account  has  been  given,  were  not  confined  to 
matters  of  the  collection  of  fees.    After  the  adverse  decision  in  the 
Outer  House,  and  when  the  case  of  the  fees  awaited  a  hearing  in 
the  Inner  House,  Mr.  Buchanan,  by  his  proceedings,  caused  the 
Board  to  apply  for  an  interdict  against  him  under  the  following 
circumstances.    In  May  1874,  a  Mr.  Bryce,  a  certificated  teacher, 
who  had  left  the  service  of  the  Tulliallan  School  Board  after  having 
been  employed  in  another  of  their  schools,  was  appointed  by  Mr. 
Buchanan  his  assistant  despite  the  remonstrances  of  the  Board. 
Interdict  was  applied  for  against  Messrs.  Buchanan  and  Bryce,  the 
Board  alleging  that  under  the  last  clause  of  section  55  of  the  Act 
all  appointments  of  teachers  fell  to  be  made  by  them,  and  that 
"  teacher  "  by  the  definition  clause  is  made  to  include  "  schoolmaster, 
schoolmistress,  assistant-teacher,  pupil-teacher,  sewing-mistress,  and 
every  person  who  forms  part  of  the  educational  staff  of  a  school" 
Besistance  to  the  interdict  was  at  first  attempted,  but  it  was  after- 
wards abandoned ;  and  Lord  Craighill  made  the  order  perpetual, 
Mr.  Bryce  being  dismissed  from  the  school 

One  question,  in  conclusion,  may  be  asked,  to  which  it  is  sin- 
cerely to  be  hoped  not  many  schoolmasters  or  School  Boards  will 
require  to  seek  an  answer.  Does  contumacious  conduct  on  the 
part  of  a  teacher  bring  him  under  the  powers  of  dismissal  conferred 
by  section  60  ?  Is  he  thereby  to  be  classed  as  incompetent,  unfit, 
or  inefficient  ?  The  "  old "  masters  of  public  schools  who  so  far 
forget  what  is  due  to  their  own  positipn  as  to  assume  an  attitude 
of  hostility  and  of  obstinate  resistance  to  the  School  Boards,  really 
serve  the  cause  of  those  who  would  depreciate  rather  than  elevate 
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their  influence.  They  should  remember  that,  by  raising  such 
difficulties,  the  tenure  of  their  successors,  which  is  but  ''at 
pleasure,"  will  not  be  made  more  comfortable,  and  that,  while  a 
resolute  defence  of  their  rights  and  privileges  will  inspire  respect, 
every  thinking  man  will  be  against  those  who  seek  to  force  those 
rights  into  wrongful  channels.  In  the  only  case  of  this  kind  which 
h^,  so  far  as  we  know,  arisen,  the  School  fioard  of  St.  Fergus  were 
manifestly  right  and  the  master  as  manifestly  wrong.  The  teacher 
refused  to  fill  up  the  forms  necessary  to  the  obtaining  of  the 
Government  grant  unless  he  got  a  greater  share  thereof;  he  also 
gave  at  most  thirteen  or  fourteen  weeks  of  instruction  during  the 
year  to  the  pupil-teacher,  because  he  deemed  himself  underpaid  in 
that  respect  also.  In  reporting  on  these  matters,  the  Inspector 
says:  "  As  to  the  interest  in  the  grant,  .  .  .  the  whole  grant,  mirms 
the  music  grant,  was  to  be  handed  over  to  Mr.  Whyte  after  paying 
the  salary  of  the  pupil-teacher  and  £5  to  the  sewing-mistress. 
Compared  with  agreements  made  in  similar  cases,  these  terms  seem 
to  me  favourable,  and  do  not  at  all  justify  the  refusal  to  fill  up  the 
fonns  and  teach  the  pupil-teacher."  The  report  further  stated  that 
the  Inspector  had,  after  every  inquiry,  been  satisfied  that  the  Board 
had  done  all  in  their  power  to  get  over  these  difficulties,  and  that 
the  teacher  had  even  fixed  the  holidays  without  consulting  them. 
"  It  is  impossible,"  he  concludes,  '*  to  report  that  the  teacher  is  not 
distinctly  chargeable  with  contumacy."  The  School  Board  then 
resolved  to  remove  Mr.  Whyte,  but  the  Education  Board,  acting 
upon  the  advice  of  counsel,  refused  to  confirm  the  removal,  on  the 
ground  that  none  of  the  charges  constituted  *'  incompetency,  unfit- 
ness, or  inefiiciency"  under  the  Act  The  Board  of  Education 
added  that  they  were  of  opinion  that  the  teacher  had  acted  most 
unwisely  and  unreasonably.  We  refrain  from  comment  upon  this 
case,  for  it  scarcely  requires  to  be  noticed  that  conduct  evoking  the 
reprobation  of  the  Government  Inspector  and  of  the  Central  Board 
of  Education  in  Scotland  is  not  likely  to  promote  that  harmonious 
concert  between  teachers  and  local  governing  bodies  which  alone 
can  secure  the  due  working  of  a  remedial  statute,  or  to  elevate  the 
datus  of  the  educational  stafT. 

Having  thus  reviewed  all  the  decisions,  or  at  least  all  those  of 
iniportance,  afiecting  the  mastei's  of  public  schools  whose  appoint- 
ments date  prior  to  the  Education  Act  of  1872,  we  may  endeavour 
to  formulate  a  few  deductions  to  be  drawn  from  the  judgments 
given  before  proceeding  to  discuss  the  position  in  which  the  masters 
appointed  since  1872  are  now  placed.  The  Education  Act  clearly 
coutemplatedj  indeed  looked  forward  to,  the  gradual  extinction  of 
the  protected  and  privileged  class  of  old  schoolmasters,  and  the 
decisions  based  upon  the  Statute  have  considerably  modified  the 
ideas  of  protection  and  of  privilege  too  much  in  vogue  before  the 
Act  received  any  interpretation  from  without.  At  first  it  seems  to 
have  been  supposed  by  the  schoolmasters  themselves,  and  no  doubt 
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by  maHy  others  besides,  that  all  those  teachers  of  the  parish  schools 
found  in  oflSce  by  the  Education  Act  were  entirely  beyond  the  con- 
trol of  the  new  School  Boards,  and  were  not  to  be  deemed  liable  to 
their  management,  or  even  their  inspection.  Very  different  is  the 
result  wrought  out  in  such  cases  as  Whyte,  BM,  Morison^  and 
Macfarlane,  where  the  powers  of  removal  were  disputed  ;  or  in  the 
first  Kelso  and  the  Ardrossan  case,  where  managerial  inspection  was 
at  issue;  or  in  the  questions  as  to  fees  and  emoluments  more 
recently  considered.  The  conclusion  to  which  we  cannot  fail  to  be 
led  is  that  the  School  Board  have  really  had  conferred  upon  them 
very  wide,  almost  absolute,  powers  as  regards  education  and  all  its 
parts  and  pertinents,  even  in  those  parishes  where  the  old  school- 
master still  exists.  Suppose  the  teacher  is  turned  off  by  his  Board 
under  section  60,  his  dismissal  and  their  finding  against  him  cannot 
be  reviewed  by  any  court  of  law  when  it  has  received  due  con- 
firmation from  the  central  Board  of  Education,  but  at  the  same  time 
the  "  emoluments  "  are  protected  and  reserved  to  the  old  teacher. 
This  leads  us  to  observe  two  points  wherein  the  position  of  the  old 
teacher  has  been  improved  by  the  Act,  as  a  set-off  against  any 
alteration  perhaps  somewhat  detrimental  In  the  first  place  he  is 
made  safe  as  to  his  "  emoluments : "  he  was  not  secure  before ;  now 
he  cannot  suffer  a  loss,  and  there  is  nothing  to  prevent  his  reaping 
the  benefit  of  a  rise.  Again,  the  scholars  were  themselves  an 
uncertain  element  under  the  former  system,  while,  under  the  present, 
the  compulsory  attendance  clause  makes  it  certain  that  the  children 
must  go  to  a  school,  and  the  public  schoolmaster  is  protected 
against  ''  adventure  "  institutions  to  a  considerable  extent  by  the 
fact  that  he  is  subsidized  by  a  Government  grant,  none  of  which  is 
given  to  them,  and  at  the  same  time  they  are,  equally  with  him, 
liable  to  an  inspection,  and  are  required  to  produce  evidence 
sufficient  to  satisfy  the  Government  official  that  the  education  given 
at  them  is  up  to  the  necessary  standard.  J.  J.  R 

{To  ht  coTitinued,) 
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BETURN  ON  THE  ORDER  OF  THE  HOUSE  OF  COMMONS  ON  4TH  AUGUST 
1876.      ORDERED  TO  BE  PRINTED  14TH  FEBRUARY  1877. 

We  have  often  wondered  why  objections  have  not  been  taken  to 
the  numerous  orders  issued  by  the  House  of  Commons  for  returns. 
These  returns  are  obtained  at  great  cost  and  still  greater  trouble 
They  are  then  printed,  and  are  not  even  dignified  by  the  "  blue  coat" 
but  issued  in  modest  printer's  garb.  These  returns  are  often  on 
matters  of  extreme  insignificance,  and  frequently  very  far  from 
being  accurate.  They  are  then  printed  by  order  of  the  House. 
We  greatly  doubt  whether  they  are  ever  reieid  or  studied,  even  by 
the  member  who  was  instrumental  in  obtaining  the  order.  They 
affijrd  costly  but  ample  food  for  the  tnmk-maker. 
The  return  now  before  us  is  eminently  illustrative  of  the  above 


JUDICIAL  STATISTICS  FOR  1875.  339 

observation.  It  was  obtained  on  the  motion  of  Mr.  Eamsay,  no 
doubt  prompted  by  some  unknown  local  influence,  desirous,  at 
whatever  cost,  to  gratify  some  morbid  curiosity.  The  return  bears 
the  name  of  the  Crown  Agent,  on  whom  was  devolved  the  task  of 
tabulating  the  various  local  returns.  The  return  as  ordered  em- 
braces, under  a  great  number  of  subdivisions,  statements  of  the 
work  done  by  Sheriffs-Principal  and  their  Substitutes,  the  territories 
of  Fiscals  and  Clerks,  and  their  salaries  and  emoluments.  But  we 
may  ask,  cut  bono,  why  so  much  trouble  and  expense  incurred  ? 

Almost,  if  not  altogether,  every  item  in  the  return  is  obtainable 
either  from  Oliver  &  Boyd's  Almanac,  or  still  with  greater  precision 
and  accuracy  from  the  judicial  statistics  annually  published  under 
the  able  superintendence  of  Dr.  Hill  Burton.  The  obvious  object 
of  the  return  is  to  show  how  little  work  is  done  by  Shenffs- 
Principals,  in  contrast  to  what  is  performed  by  the  resident  Sheriffs. 
But  the  value  of  the  return  goes  very  little  to  settle  the  question 
of  the  double  Sheriffship.  This  is  on  the  supposition  that  the  facts 
and  figures  are  reliably  accurate,  which  sever^  notes  in  the  return 
expressly  cautions  against 

The  first  table  applies  to  Sheriffs-Principal,  under  many  separate 
columns.  We  give  the  sum-totals  of  these  miscellaneous  columns. 
The  Sheriffs  in  Scotland  during  the  year  1875  disposed  in  the 
ordinary  court  of  142  cases  in  the  first  instance ;  1044  on  appeal. 
In  the  Debts  Becovery  Court :  in  the  first  instance,  362 ;  and  on 
appeal,  164.  In  the  Small  Debt  Courts  they  disposed  of  1037 
cases;  of  criminal  cases,  126:  showing  a  total  of  cases  of  2875. 
The  total  number  of  days  engaged  in  work,  singularly  enough,  is 
left  blank.  The  cwnvulo  salaries  paid  by  Exchequer  to  Sheriffs- 
Principals  was  £16,075. 

The  Sheriff-Substitutes  are  dealt  with  in  a  second  table,  in  the 
same  maimer  as  the  principal  Sheriffs.  The  total  results  are — 
17,858  cases  disposed  of  in  the  Ordinary  Courts  during  the  year 
1875;  3580  in  the  Debts  Recovery  Courts ;  45,669  in  the  Small 
Debt  Courts ;  8808  in  the  Criminal  Courts :  showing  a  grand  total 
of  disposed  cases  of  75,910.  But  this  return  does  not  show,  as  Dr. 
Barton's  tables  show,  how  many  of  these  disposed  cases  were  in 
absence,  and  how  many  in  foro.  Here,  as  with  the  principal 
Sheriffs,  the  column  of  days  at  work  is  not  summed  up.  The 
salaries  amount  to  £38,360. 

A  third  table  professes  to  give  the  salaries  and  emoluments  of 
Sheriff  and  Commissary  Clerks  (now  combined).  Notes  of  caution 
are  annexed  to  this  table.  The  results  are  that  £17,886,  Is.  8d.  is 
appropriated  to  salaries,  and  £7,720, 1'/s.  9d.  to  "other  emoluments," 
making  the  grand  total  of  £25,615, 19s.  5d.  Another  column  sets 
forth  that  a  sum  of  £8,954,  3s.  5d.  is  "  paid  for  staff  and  other  office 
expenditure,  where  these  are  separated  from  the  salaries  and 
emoluments." 

A  fourth  table  applies  to  Procurator-Fiscals,  and  sets  forth  that 
their  salaries  for  the  year  1875  amounted  to  £23,332 ;   ''  other 
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emoluments"  to  £3,708,  lis.  7d.,  making  the  grand  total  of 
£27,040,  lis.  7d.  There  were  "  sums  paid  for  stafif  and  other  oflScc 
expenditure,  where  these  are  separated  from  the  salaries  and  emolu- 
ments," to  the  extent  of  £920.  Only  two  officials  are  ranked  in 
that  column,  namely,  the  Fiscals  of  Aberdeen  and  Edinburgh. 

A  fifth  table  sets  forth  the  '*  fees  paid  to  Sheriff  and  Commissary 
Clerks,  and  accounted  for  by  them  to  Exchequer."  The  SherifF- 
Clerks  accounted  for  fees  £13,921, 12s.  6d.,  the  Commissary  Clerks 
for  fees  £5,171, 9s.  6d.,  making  the  total  of  fees  drawn  and  accounted 
for  £19,093,  Is.  lid.  The  final  table  is  a  "  summary  of  the  whole, 
in  so  far  as  they  consist  of  statements  of  receipts  and  expenditure." 

The  result  is,  the  salaries  paid  to  Sheriflfs-Principal,  Sheriff- 
Substitutes,  Sheriff  and  Commissary  Clerks,  Procurators-Fiscal,  and 
allowances  for  staff  and  office  expenditure,  bring  up  the  sum-total 
to  £105,527,  5s.  Id.,  while  the  whole  fees  of  Court  accounted  to 
Exchequer  during  the  same  year  amounted  only  to  £19,093,  Is.  lid. 
This  shows  that  the  courts  of  justice  are  far  from  being  self- 
supporting.  It  may  lead  to  many  serious  considerations  as  to 
whether  l£e  large,  peaceful,  and  quiescent  proportion  of  the  popu- 
lation should  be  so  heavily  taxed  for  the  propensities  and  gratifica- 
tion of  the  smaller  section  of  the  bellicose  and  litigious  members  of 
the  community.  H.  B. 

THE  JURISDICTION  OF  THE  LOCAL  COURTS  IN  IRELAND, 
SCOTLAND,  AND  ENGLAND  COMPARED. 

By  William  H.  Dodd,  Barrister-at-Law. 

No.  II .    (From  the  « Irish  Law  Times:') 

m.  RECENT  REPORTS  AND  RECOMMENDATIONS  TO  LOCAL  COURTS, 

The  present  inquiry  would  be  incomplete  if  it  did  not  include 
the  suggestions  made  by  high  authorities  as  to  the  constitution 
and  jurisdiction  of  the  local  courts.  It  so  happens  we  have  very 
full  material  for  this  portion  of  our  inquiry.  The  Commissioners 
appointed  to  enquire  into  the  Courts  of  Law  in  Scotland  devoted 
their  Fourth  Report,  presented  to  Parliament  in  1870,  to  this 
subject.  The  Commissioners  were  the  very  highest  legal  authorities 
of  England  and  Scotland.  The  English  Judicature  Commissioiii 
in  their  Second  Report  presented  to  Parliament  in  1872,  consider 
the  subject  of  the  English  County  Courts. 

And  in  1876  the  present  Government  introduced  two  Bills 
dealing  with  the  question  of  the  Irish  local  courts — one  for  reform 
in  the  official  staff,  and  another  for  giving  the  courts  the  same 
equitable  jurisdiction  that  the  English  local  courts  have  had  since 
1865.  These  Bills  contain,  perhaps,  the  latest  authoritative  recom- 
mendations as  to  the  reforms  of  the  Irish  local  courts. 

(a)  As  to  the  Scottish  Courts. 
The  Scottish  Commission,  after  giving. a  short  historic  review 
of  the  courts  and  their  officers  and  powers,  say  as  follows : — 
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"There  has  thus  grown  up  in  Scotland  a  system  of  local 
jurisdiction,  peculiar  in  itself,  and  preserving  some  special  features, 
which  are  unusual  and  important.  In  the  Sheriff  the  counties 
possess  a  judge  and  chief  magistrate,  having  a  certain  stamp  of 
legal  knowledge  and  authority,  thoroughly  removed  from  local 
influence  or  prejudice,  and  conversant  with  the  most  recent  aspect 
of  the  law,  from  being  engaged  in  its  practice  in  the  Supreme 
Court.  In  the  Sheriff-Substitute,  the  community  have  a  resident 
judge,  weU  educated  in  the  profession,  and  administering  the 
functions  of  the  Sheriff's  Court  under  forms  which  make  it  easy  of 
access,  economical  and  satisfactory.  However  it  may  operate  in 
practice,  the  theory  of  making  the  eminent  lawyers  of  the  Bar  the 
medium  of  a  cheap  and  available  system  of  appeal  from  the 
resident  judge,  and  of  an  efficient  and  salutary  control,  is  one 
which  has  many  elements  of  usefulness  to  recommend  it.  The 
most  important  general  question  in  regard  to  the  constitution  of 
these  courts,  which  we  had  to  consider,  was  a  proposal,  by  no 
means  new,  to  prohibit  the  Sheriff  from  practising  before  the 
Supreme  Courts,  to  compel  him  to  reside  in  his  county,  and  to 
deprive  him  of  the  power  of  appointing  substitutes.  On  this  and 
other  proposed  changes  there  was  submitted  to  us  a  very  large 
body  of  evidence,  which  we  have  considered  very  anxiously,  along 
with  the  views  of  the  Law  Commission,  presided  over  by  Sir  Hay 
Campbell,  which  reported  in  1818,  and  also  the  report  of  the  Law 
Commission  in  1834." 

After  stating  the  conclusions  of  those  Commissions  in  favour  of 
the  system  as  it  existed,  and  referring  to  a  similar  conclusion 
arrived  at  by  a  select  Committee  of  the  House  of  Commons  in 
1853,  the  Commissioners  go  on  to  say : — 

''We  see  no  reason  for  disturbing  the  system  thus  deliberately 
and  repeatedly  approved  of." 

And  add  further  on,  as  follows : — 

"The  two  great  evils  of  local  jurisdiction  are,  on  the  one  hand, 
the  risk  of  being  affected  by  local  influence  in  provincial  and 
remote  districts  of  the  country,  and,  on  the  other,  the  necessary 
absence  of  the  means  of  superior  legal  information.  The  first  of 
these  is  inherent,  and  has  been  felt  in  every  jurisdiction  which  is 
purely  local  Eecent  inquiries  into  the  provincial  Bankruptcy 
Courts  in  England  fully  justify  this  remark.  Indeed,  it  is  impos- 
sible that  a  resident  judge,  however  learned  or  cultivated,  without 
any  external  control,  can  be  altogether  free  of  the  reality,  or,  at 
least,  the  suspicion  of  it.  The  thorough  efficiency  and  purity  of 
the  existing  Sheriff  Courts  show  how  successfully  this  difficulty 
bas  been  overcome  in  the  Scottish  system ;  and  that  not  only  in 
the  purely  judicial  functions  of  the  office,  but  in  the  not  less 
important  department  of  executive  administration.  In  difficult 
and  trying  times,  and  in  matters  which  concern  the  public  peace, 
^tadds  greatly  to  the  independence  and  position  of  the  resident 
judge  thsii  he  can  fall  back  on  the  advice  and  authority  of  one 
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wholly  unconnected  with  the  county  by  local  ties ;  while,  on  the 
other  hand,  the  office  is  thus  protected  from  the  reality  or  the 
appearance  of  being  biassed  by  local  associations  or  complications, 
from  which  no  resident  official  can  be  altogether  free." 
The  Scottish  Commissioners  recommended : — 

That  the  office  of  Sheriff-Substitute  should  not  be  abolished ; 

So  far  from  the  jurisdiction  being  curtailed,  that  it  should 

be  extended  to  real  estate ; 

(3)  And  that  the  judge  [the  Sheriff-Principal — Ed.  J,  ofJ:\  should 

still  be  permitted  to  practise  at  the  Bar,  and  should  not 

be  compelled  to  reside  in  his  county. 

(6)  As  to  English  Local  Courts, 

The  Judicature  Commissioners,  after  referring  to  the  establish- 
ment and  constitution  of  the  County  Courts,  say : — 

'^  The  cheapness  and  convenience  of  these  courts,  compared  with 
the  expense  of  suits  in  the  Superior  Courts,  have  attracted  to  them 
a  large  increase  of  business  of  a  varied  and  anomalous  character. 
During  the  last  twenty-five  years  Acts  of  Parliament  have  been 
passed  by  which  their  jurisdiction  has  been  increased  and  extended, 
not  only  as  regards  the  amount,  but  the  subject-matter  of  liti- 
gation. 

"  In  the  result,  the  County  Court  is  a  very  different  institution 
from  what  it  was  when  first  established  under  the  Act  of  1846. 
It  is  found  in  practice  that  some  of  its  duties  clash  with  others ; 
that  the  smaller  biisiness  is  interfered  with  by  the  larger,  and  the 
larger  by  the  smaller.  There  are  other  defects  in  the  system  to 
which  we  propose  to  call  attention. 

"  Inconsistencies  of  various  kinds  in  the  enactments,  which  have 
from  time  to  time  been  passed  with  respect  to  the  proceedings  in 
the  several  jurisdictions  exercised  by  the  County  Court,  show  that 
the  existing  system  has  been  built  up  with  little  regard  for 
simplicity  or  uniformity. 

"  In  its  Bankruptcy  jurisdiction,  the  County  Court  is  practically 
a  local  court  of  first  instance,  Mdth  very  extensive  powers,  and  its 
jurisdiction  is  exclusive.  Over  Common  Law  claims,  as  the 
subject  of  an  action,  its  jurisdiction  is  limited  to  £50,  and  the 
Superior  Courts  have  concurrent  jurisdiction  in  action  of  contract, 
when  the  amount  claimed  exceeds  £20,  and  in  actions  of  tort  when 
it  is  above  £10.  Indeed  the  Superior  Courts  still  have  jurisdiction 
in  cases  where  the  claims  are  below  these  limits;  but,  practically, 
the  jurisdiction  of  the  County  Courts  in  such  cases  is  made 
exclusive,  by  provisions  which  preclude  a  plaintiff  from  recoveriDg 
costs  if  he  sues  in  the  Superior  Courts.  In  Equity  matters  every 
suitor  has  the  option,  up  to  £500,  of  proceeding  either  in  the 
superior  or  inferior  court — the  jurisdiction  conferred  on  the  County 
Court  in  Equity  being  in  all  cases  only  concurrent.  These 
inconsistencies  have  led  to  anomalous  results.  For  instance,  in 
Bankruptcy,  if,  on  the  application  to  a  County  Court  on  a  debtor's 
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summoDS,  or  on  a  petition  for  adjudication,  the  petitioning  ci^editor's 
debt  be  disputed,  and  put  in  course  of  trial,  such  trial  must  be 
in  a  superior  court  of  law,  if  it  be  a  legal  debt  exceeding  £50. 
But  if  the  debt  be  an  equitable  debt,  not  exceeding  £500,  the 
County  Court  may  determine  it  Yet,  when  once  a  debtor  has 
been  made  bankrupt,  the  County  Court,  as  a  local  court  of 
Ratnkruptcy,  has  power  to  try  questions  to  any  amount,  and  of  any 
kind,  between  persons  interested  in  the  bankrupt's  estate.  Its 
jurisdiction  is  enforceable,  not  only  against  parties  to  the  litigation 
before  it,  and  persons  who,  though  not  parties,  voluntarily  come  in 
and  submit  to  it  (which  are  the  limits  of  the  jurisdiction  of  the 
Superior  Courts),  but  against  all  persons  claiming  adversely ;  and 
when  once  its  jurisdiction  has  properly  attached  no  other  court 
can  prohibit  or  restrain  its  exercise." 

After  referring  to  other  anomalies  in  the  admiralty  jurisdiction, 
and  to  the  provisions  with  regard  to  appeal,  they  add : — 

''It  cannot  be  doubted  that  these  inconsistencies  call  for 
alteration  and  correction.  In  considering  what  remedy  is  to  be 
applied  we  may  safely  lay  down  that  it  is  neither  possible  nor 
desirable  to  revert  to  the  state  of  things  originally  established  by 
the  Act  of  1846.  The  convenience  of  the  County  Courts  is  too 
strongly  felt,  even  as  at  present  constituted,  and  with  their  present 
defects,  to  make  this  practicable ;" 
and  they  recommend — 

"  That  the  County  Courts  should  be  annexed  to,  and  form  con- 
stituent parts  or  branches  of  the  proposed  High  Court  of  Justice," 
and  "  that  these  courts — as  constituent  parts  or  branches  of  the 
High  Court  of  Justice — shoiQd,  subject  to  the  power  of  transfer 
heremafter  mentioned,  have  jurisdiction  unlimited  by  the  amount 
claimed,  whatever  be  the  nature  of  the  case ;  and  that  thus,  if  the 
parties  to  the  dispute  are  contented  that  it  should  be  decided  in  the 
County  Court,  it  may  be  dealt  with  accordingly.  It  is  true  that 
the  existing  limits  of  the  jurisdiction  of  the  County  Court  may  be 
waived  by  consent;  but  practically  this  power  is  of  little  use,  for  it 
is  difficult  to  induce  disputants  to  agree  upon  anything. 

"We  propose  that  when  the  amount  sought  to  be  recovered 
exceeds  the  limit  which  we  shall  suggest,  the  defendant  should  be 
entitled,  as  of  right,  to  transfer  the  cause  into  the  superior  branch 
of  the  court  When  the  defence  involves  a  cross  claim  above  the 
same  limit,  the  plaintiff  should  have  the  like  right  There  may  be 
cases  below  the  limit  which  still  ought,  firom  their  nature,  to  be 
tried  in  the  superior  branches  of  the  court.  In  every  case,  upon 
the  application  of  either  party,  there  should  be  a  power  of  transfer, 
hy  leave  of  a  judge  of  the  superior  branch  of  the  court,  sitting  in 
chambers,  upon  his  being  satisfied  that  the  case  is  a  proper  one  to 
^  80  transferred,  or  that  for  some  special  reason  it  ought  to  be 
heard  and  disposed  of  by  a  superior  tribunal." 

The  Judicature  Commissioners  recommend — 
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(1)  That  a  plaintiff  may  bring  his  action,  whether  legal  or 
equitable,  in  the  local  courts,  no  matter  how  great  the  amount  in- 
volved may  be. 

(2)  That  a  defendant  be  entitled,  as  of  right,  to  remove  any 
action  to  a  Superior  Court,  where  the  sum  claimed  in  a  Common 
Law  action  is  more  than  £50. 

(3)  That  in  all  matters,  by  motion  to  the  court,  a  cause  might  be 
transferred  from  the  higher  to  the  lower,  or  from  the  lower  to  the 
higher  court,  on  proper  cause  shown. 

(4)  That  the  registrar  should  have  jurisdiction  to  deal  with  the 
smaller  class  of  cases. 

The  Judicature  Commissioners  thus  substantially  recommend  for 
England  the  system  which  had  been  so  successfuUy  carried  out  in 
Scotland,  and  which  had  received  the  approval  of  the  Scottish 
Commissioners. 

(c)  As  to  the  Irish  Local  Courts, 

The  Bill  introduced  by  Sir  Michael  Hicks-Beach  and  the 
Solicitor-General  for  Ireland  in  the  last  Session,  was  based,  not  on 
the  Scottish  system  nor  the  recommendations  of  the  Scottish  Com- 
missioners of  1870,  nor  the  recommendations  of  the  English 
Judicature  Commission  of  J  872,  but  only  proposed  to  bring  the 
Irish  Local  Courts,  after  eleven  years,  to  the  basis  of  the  English 
Local  Cour|;s  as  settled  in  1865,  before  either  of  these  reports  was 
made.  The  Bill  of  1876,  thus  apparently  drafted  on  the  English 
Act  of  1865,  proposed  to  raise  the  limit  of  the  Civil  Bill  Courts  to 
£50,  and  to  confer  an  equity  jurisdiction  to  the  amount  of  £500. 
The  Bill  proposed  to  give  to  the  Chairmen  of  Counties  power  to 
determine — 

(1)  Administration  suits. 

(2)  Suits  for  the  execution  of  trusts. 

(3)  Suits  for  the  sale  or  redemption  of  mortgaged  estates. 

(4)  Suits  for  specific  performance  and  cancelling  of  deeds,  where 
the  annual  value  does  not  exceed  £30. 

(5)  Proceedings  under  the  Married  Women's  Property  Act^ 

(6)  Partnership  suits. 

(7)  Partition  suits,  where  the  annual  value  does  not  exceed  £30. 

(8)  Proceedings  by  landlord  against  tenant  for  waste. 

(9)  Proceedings  under  the  Trustee  Eelief  Acts. 

(10)  Proceedings  relating  to  the  maintenance  and  advancement 
of  infants. 

(11)  Proceedings  in  injunction. 

The  Bill  contained  other  provisions  of  a  desirable  character, 
assimilating  the  law  in  England  and  Ireland ;  but  it  did  not  propose 
to  confer  a  jurisdiction  in  Bankruptcy. 

Now,  this  Bill  received  much  comment  in  the  press,  and  was 
carefully  considered  by  various  Committees.  A  Committee  of  the 
Bar  of  Ireland  reported  on  it ;  but  I  think  I  may  say  the  report  was 
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concerned  chiefly  with  coDsiderations  showing  that  the  limit  of 
jurisdiction,  which  was  intended  by  the  promoters  of  the  Bill,  was 
not  the  limit  which  was  actually  accomplished  by  the  Bill. 

Various  criticisms  from  solicitors  and  others  I  have  read,  the  gist 
of  which  was  that  there  was  no  machinery  for  carrying  out  the  pro- 
posed reform ;  indeed,  the  word  revolution  has  been  used  in  con- 
nection with  it  more  than  once. 

This  Society  has,  I  think  I  may  say,  given  emphatic  approbation 
to  the  principle  of  the  BiU.  Dr.  Hancock  has  for  many  years 
called  attention  to  the  hardships  which  the  tenant  population  of 
Ireland  labour  under  from  the  want  of  such  an  equity  jurisdiction 
in  the  local  courts,  and  Mr.  Molloy,  in  his  proposed  reform  of  the 
Irish  Civil  Bill  Courts,  has  given  a  vivid  account  of  the  need  of 
such  a  jurisdiction. 

The  Bill,  however,  did  not  become  law.  Dr.  Hancock  has  to 
complain  that  we  are  now,  not  ten  but  twelve  years  behind  English 
legislation,  and  Mr.  Molloy  must  still  regret  that  the  laudable 
object  of  the  Irish  Parliament,  of  contributing  to  the  ease  of  the 
poor,  by  affording  them  greater  facilities  of  hearing  and  determining 
causes  by  civil  bill,  has  not  been  more  completely  carried  into 
effect  by  the  Imperial  Parliament 

With  such  a  concurrence  of  authority  in  favour  of  conferring  an 
Equity  jurisdiction,  it  is  unnecessary  for  me  to  discuss  the 
expediency  of  it  I  may  only  observe,  what  Dr.  Hancock  and  Mr. 
Molloy  have  both  pointed  out,  that  one  after  another  of  the 
Equity  judges  in  Ireland  have  once  and  again,  in  strong  language, 
commented  on  the  hardship  to  poor  suitors  of  being  obliged  to 
resort  to  the  expensive  proceedings  of  the  High  Court  of  Chancery. 
I  will  not  re-quote  the  observations  already  quoted  by  them. 

But  it  is  to  be  observed  that  there  is  one  great  gap  in  the 
proposed  BiU  No  Bankruptcy  jurisdiction  was  proposed  to  be 
given.  And  why  ?  Is  it  not  as  necessary  that  the  insolvent  estate 
of  a  living  person  should  be  as  cheaply  and  expeditiously 
administered  by  a  local  court  as  the  estate  of  a  deceased  person  ? 
This  Bankruptcy  jurisdiction  of  the  English  County  Courts  has 
been  characterized  by  the  Judicature  Commission  as  the  "most 
important  of  all,"  and  if  it  were  necessary  to  give  instances  of 
hardship,  in  this  particular  also,  I  might  show  that  as  the  Equity 
judges  have  given  evidence  of  the  injustice  done  to  the  poor  by 
compelling  them  to  go  into  the  Court  of  Chancery,  so  the  Bank- 
ruptcy judges  have  commented  upon  the  hardships  inflicted  in 
their  courts.  Take  the  report  of  one  very  recent  case  before  Judge 
Harrison  from  ITie  Freeman's  Journal  of  26th  December  1876. 

The  bankrupt  was  described  as  a  provision-dealer,  and  Judge 
Harrison,  in  commenting  upon  the  case,  is  reported  to  have  said: — 

"This  was  one  of  those  pauper  bankniptcy  cases  which  have 
been  cropping  up  very  frequently  of  late,  and  that  h^  was  at  a  loss 
to  account  in  any  way  for  the  mode  in  which  such  were  usually 
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conducted.  In  the  present  instance,  this  wretched  man — ^wretched 
in  the  sense  that  he  had  no  property — had  been  put  into  bankruptcy 
without  the  slightest  hope  of  any  ultimate  gain  resulting."  [In 
concluding,  he  said]  ''  He  had  dispensed  with  the  further  attendance 
of  the  bankrupt,  who,  when  he  appeared  in  court  last  week,  pre- 
sented a  terrible  picture  of  want  and  miseiy.  He  would  now 
adjourn  the  matter  generally ;  but  hoped  that  an  endeavour  would 
be  made  te  get  the  man,  as  well  as  the  case,  out  of  the  court  as 
soon  as  possible." 

Now,  we  are  compelled  to  ask,  where  are  the  man  and  the  case 
te  go  ?  and  is  there  any  reason  why  the  local  courts  should  not  be 
Bankruptey  Courts  ? 

There  is,  no  doubt,  a  difficulty  created  by  the  extensive  powers 
*given  to  the  Courts  of  Bankruptey  to  determine  questions  between 
the  estate  and  third  parties.     It  was  the  policy  of  the  English  Act 
of  1869,  and  the  Irish  Act  of  1872,  to  give  to  the  court  jurisdiction 
to  try,  within  its  own  tribunal,  all  matters  affecting  the  creditors  ; 
and,  by  a  charge  and  discharge  in  Bankruptey,  questions  may  be 
tried  which  would  form  special  jury  cases,  or  very  important 
Chancery  suite.     It  has  power  to  restrain  proceedings  in  other 
courts,  and  it  is  protected  from  having  its  own  proceedings  stayed 
by  other  courts.    But  the  reason  for  giving  a  local  jurisdiction  in 
Bankruptey  is  the  same  as  in  Common  l2iw  and  Equity.    There 
are  cases  that  will  not  bear  any  considerable  expense  for  their 
decision ;  for  these  the  tribunal  must  be  local,  and  the  proceeding 
must  be  simple.     A  farmer  in  Donegal  gets  into  embarrassed 
circumstances;  he  is  unable  to  pay  aU  his  creditors  in  full;   he 
wishes,  or  he  is  forced,  to  pay  their  debte  rateably.    His  creditors 
live  in  the  next  market  town — ^some,  possibly,  in  DeiTy— one  or 
two,  possibly,  in  Belfast.    The  total  of  his  debts  is  small ;  the  total 
of  his  assete  is  smaller.    His  farm  may  be  mortgaged  for  nearly 
what  it  is  worth ;  questions  may  arise  as  to  the  tenant-right,  or 
questions  otherwise  bringing  the  landlord  into  privity  with  the 
matter.    Must  the  farmer,  the  creditors,  and  all  parties  concerned, 
have  recourse  to  a  tribunal  in  Dublin,  to  decide  the  questions 
involved?     Can  the  estete  reasonably  bear  the  expense  of  the 
proceedings  in  the  Dublin  court?  and  is  a  tribunal  which  the 
Legislature    has    pronounced    competent    to    decide    questions 
of  tenant-right,  and  of  compensation  as  between  landlord  and 
tenant,  incompetent  to  adjudicate  on  proofs  of  debt,  and  to  strike 
a  dividend  on  moneys  realized.^    If  there  is  one  power  more 
than  another  that  Chairmen  should  possess,  it  is  the  power  to 
adjust  the  righte  of  creditors  inter  se — a  power  that  would  clearly 
be  of  benefit  to  the  embarrassed  debtor,  and  that  would  also  be  of 
benefit  to  his  creditors,  by  enabling  them  to  realize  in  a  speedy 
and  inexpensive  way  the  estete  of  the  debtor.     And  it  is  specially 
desirable  that  when  a  person  becomes  unable  to  pay  his  debts, 
facilities  should  be  given  for  realizing  his  effecte  for  creditors, 
before  they  are  eaten  into  by  the  vain  attempt  on  the  part  of  some 
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creditors  to  get  judgment  and  execution  in  advance  of  others,  and 
the  vain  attempt  on  the  part  of  the  debtor  to  obtain  delay  by 
contesting  well-grounded  actions  or  processes,  and  thereby  adding 
to  the  costs.  Probably  the  reason  why  no  jurisdiction  is  conferred 
in  Bankruptcy  arises  partly  from  the  difi&culty  of  fixing  a  limit — 
partly  from  the  opinion  that  the  powers  of  the  Bankruptcy  Court, 
which  are  deemed  necessary  to  do  complete  justice,  are  too  exten- 
sive to  be  entrusted  to  county  Chairmen — partly  firom  the  opinion 
that  it  would  be  anomalous  to  give  an  unlimited  jurisdiction  in 
Bankruptcy,  while  it  is  withheld  in  Common  Law  and  Chancery — 
partly  &om  the  fact  that  there  is  no  adequate  machinery  to  carry 
out  what  must  necessarily  be  the  principal  portion  in  all  such 
matters — ^the  realization  and  administration  of  the  estate — partly 
because  the  principle  on  which  the  legislation  for  local  courts 
should  proceed  is  not  yet  fully  agreed  upon. 

{To  he  conUnwd,) 


A  Treatise  an  Banking  Law.    By  J,  Douglas  Walker,  Esq.,  of 
Lincoln's  Inn,  Barrister-at-Law.    London :  Stevens  &  Sons. 

Thbbe  are  two  kinds  of  law-books.  In  the  one  the  author  devotes 
himself  to  the  exposition  of  legal  principles,  traces  their  growth, 
and  explains  their  relation  to  one  another.  He  illustrates  his  pro- 
positions by,  decided  cases,  and  endeavours  to  extract  from  the 
dicta  of  judges  and  institutional  writers  the  principles  which  will 
role  new  questions  as  they  arise.  In  the  other  kind  of  law-books, 
we  find  decisions  and  clauses  of  statutes  arranged  under  their 
appropriate  headings,  and  we  are  told  what  is  law,  but  only  inci- 
dentally its  reasoa  Such  books  are  useful,  but  do  not  deserve  any 
great  amotint  of  praise.  It  is  to  this  latter  class*  that  the  work  we 
are  reviewing  belongs.  It  is  a  careful  digest  of  case  and  statute 
law  relating  to  banking,  and  will  no  doubt  be  of  service  to  the 
profession,  but  will  principally  be  a  help  to  bankers  in  the  ordinary 
conduct  of  their  business.  Much  time  is  often  lost  in  searching 
for  decisions,  and  the  additions  to  statute  law  are  every  year 
rendering  it  more  difficult  to  know  what  the  Legislature  has 
enacted,  and  how  far  these  enactments  are  still  in  force.  It  is  thus 
convenient  to  have  within  the  compass  of  a  single  volume,  not 
merely  the  decisions  of  the  Courts  on  a  particular  branch  of  the 
law,  but  also  the  Acts  of  Parliament  which  affect  it.  Mr.  Walker 
has  brought  together,  within  a  reasonable  compass,  the  various 
decisions  on  banking  subjects,  and  in  an  appendix,  which  occupies 
half  of  his  book,  has  printed  the  statutes  relating  to  banking. 
Occasionally,  decisions  have  been  referred  to  in  a  somewhat  mis- 
leading way.    Thus,  at  p.  55,  the  opinion  of  Lord  Westbury  is 
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quoted  on  the  duty  of  a  banker,  who  knows  that  his  customer  is 
about  to  commit  a  breach  of  trust,  while  no  reference  is  made  to 
the  opinion  of  the  Lord  Chancellor  (Lord  Cairns)  in  the  same  case, 
who  explains  in  somewhat  different  terms  when  a  banker  will  be 
liable  for  a  payment  to  a  person  about  to  commit  a  breach  of  trust 
At  p.  X 11  it  is  said,  on  the  authority  of  Orr  and  Barber,  that  a 
banker  cannot  insist  on  a  letter  of  credit  being  brought  back  to 
him  as  a  condition  precedent  to  the  recovery  of  the  money  paid  for 
it.    This  statement  should  have  been  qualified  by  the  words 
"  where  it  is  certain  that  the  bank  can  never  be  called  on  to  pay  it'* 
And  at  p.  112,  in  regard  to  lost  circular  notes,  it  should  have  been 
added  that  the  banker  would  be  bound  to  pay  on  a  sufficient 
indemnity.    In  commenting,  again,  upon  the  Crossed  Cheques  Act, 
Mr.  Walker  draws  an  apparently  erroneous  inference  from  the  use 
of  the  expressions  "lawful  holder"  and  "true  owner."    He  seems 
to  think  that  a  cheque  can  have  a  "  true  owner  "  and  also  a  "  lawful 
holder."     When  a  cheque  has  been  -  given  by  the  drawer  to  the 
payee,  the  latter  becomes  the  true  owner  of  it,  and  so  long  as  he 
keeps  possession  of  it,  he  is  also  the  lawful  holder ;  but,  if  it  be 
stolen  from  him,  he  ceases  to  be  the  lawful  holder  of  it.     He  still 
remains  the  true  owner;  but  if  the  stolen  cheque  be  passed  for 
value  to  a  bona  fde  third  party,  he  is  a  lawful  holder,  and  the 
payee  ceases  to  be  the  true  owner.    The  payee  cannot  recover  the 
cheque  from  the  lawful  holder,  because  the  property  in  the  cheque 
has  passed  from  him  to  the  lawful  holder  through  the  negotiability 
of  the  cheque.     On  the  other  hand,  if  the  cheque  be  marked  "  not 
negotiable,"  or  bear  a  forged  indorsation,  the  bona  fide  holder  is  never 
the  lawful  holder,  and  the  property  of  the  cheque  remains  in  the 
payee  or  other  original  true  owner.    It  was  necessary  in  the  Act  to 
use  the  words  "  true  owner  "  instead  of  "  lawful  holder,"  because  a 
man  may  be  a  true  owner  and  yet  not  a  lawful  holder,  because  not 
a  holder  at  all.    Mr.  Walker's  book,  however,  generally  is  accurate, 
and  may  be  relied  on  for  giving  correctly  the  results  of  the  cases 
he  quotes. 

Bevue  OAi^aie  du  Droit,  de  la  Legislaiion  et  dela  Jurisprudence,  en 
France  et  a  FMran^ger,    Paris :  Ernest  Thorin. 

We  are  glad  to  welcome  a  new  contemporary  in  the  field  of  legal 
periodic  literature,  especially  when  such  distinguished  names 
appear  in  the  "direction."  The  Rewie  G^n4rale  announces  its 
intention  to  steer  a  course  midway  between  those  periodicals  which 
devote  themselves  to  the  discussion  of  what  may  be  termed  the 
phDosophy  of  law  and  those  which  bring  under  the  notice  of  their 
readers  the  more  practical  view  of  the  science  in  the  shape  of 
decisions  or  statutes.  The  new  magazine  proposes  to  discuss  ques- 
tions which  will  be  interesting  both  to  the  philosophic  student  of 
jurisprudence  and  to  the  practising  lawyer.    It  will  be  especially 
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interesting  to  Scottish  lawyers — ^there  being  so  many  points  of 
similarity  in  the  jurisprudence  of  the  two  countries.  A  well- 
known  designation,  in  fact,  appears  appended  to  the  name  of  the 
author  of  the  first  article — "  Dean  of  the  Faculty  of  Advocates  '*  in 
Poitiers.  M.  lAbeLiut,  fuge  cPinstrudion,  contributes  the  first  of  a 
series  of  papers  on  moral  and  legal  responsibility  in  crime  and  in 
insanity.  M.  Legort  has  an  important  article  on  the  "  Droit  de 
March^,"  and  there  is  an  interesting  and  suggestive  paper,  "  Du 
divorce  des  Francais  k  Tetranger,"  in  which  the  case  of  the 
Princess  Bauffremont,  alluded  to  in  our  pages  a  short  time  ago 
(p.  170),  is  mentioned.  We  are  also  pleased  to  observe  in  the 
Eeviews  a  notice  of  Professor  Lorimer's  lecture  on  the  denationaliz- 
tion  of  Constantinople — in  which  the  learned  professor  is  said  to 
have  treated  "  de  grand  problimes  avec  une  noble  hardiesse." 

When  we  say  that  Professor  Brocher  of  Geneva  and  Professor 
Sumner  Maine  of  Oxford  are  both  associated  with  this  journal,  we 
have  said  enough  to  satisfy  our  readers  that  this  new  venture  in 
1^  literature  is  worthy  of  the  science  the  principles  of  which  it 
professes  to  expound. 

We  have  received  the  following  : — 

**  Digest  of  the  Law  of  Partnership."    By  F.  Pollok,  Barrister-at-Law. 

'^  Commentaries  on  the  Idbertj  of  the  Subject  and  the  Laws  of  England 
relating  to  the  Security  of  the  Person.''  By  James  Paterson,  M.A.,  Bamster- 
at-Law. 

"  Revue  de  Droit  International.''    Vol.  viii.,  Nos.  1  &  3. 

"  Revista  di  Discipline  Carcerarie."    VoL  vi.,  Nos.  3  &  4. 

''Revue  Gen^rale  du  Droit,  de  la  Legislation  et  de  la  Jurisprudence,  en 
France  et  a  I'Etranger,"  No.  1. 

''  The  Law  Magazine  and  Review,  and  Quarterly  Digest" 

"The  Southern  Law  Review,"  April,  May,  1877. 

''  Albany  Law  Journal." 

"  Pacific  Law  Reporter." 

"The  Law  Times." 

"  Solicitors'  Journal,"  etc.,  etc, 

[In  our  last  number  we  accidentally  omitted  to  state  that  the  publisher  of 
Mr.  Moncreififs  Book  on  Criminal  Review  is  Mr.  Qreen,  St.  Giles  Street, 
Edinburgh]. 


The  Hon.  Thomas  Balch. — It  is  with  sincere  and  deep  regret 
that  we  record  the  premature  and  unexpected  death  of  our 
friend,  and  occasional  collaborateur,  Mr.  Balch,  which  took  place  at 
Philadelphia  on  the  29th  of  MarcL  Mr.  Balch  was  known  and 
much  esteemed  by  a  pretty  wide  circle  of  persons  interested  in 
scientific  jurisprudence  and  politics  in  this  country,  and  was  still 
better  known  in  France.  But  as  we  have  not  seen  any  of  the 
obituary  notices  of  him  which  must  have  appeared  there  and  in 
America,  we  can  only  mention  such  facts  as  became  known  to  us 
during  a  long  personal  intercourse. 
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In  early  life  Mr.  Balch  had  a  successful  and  prosperous  career  as 
a  member  of  the  American  Bar;  but  the  spur  of  necessity  having 
been  removed  by  an  ample  fortune,  the  public  life  of  his  country 
lost  such  charms  for  him  as  it  originally  possessed. 

To  a  person  of  his  fastidious  tastes,  and  scrupulous  honour,  there 
was  much  in  it  that  was  unpalatable,  and  he  determined  to  quit 
it,  and  give  to  his  family  the  advantages  of  a  European  education. 

He  accordingly  took  up  his  residence  in  Paris. 

Though  his  opinions,  both  religious  and  political,  were  liberal 
and  enlightened,  Mr.  Balch  retained  the  Calvinistic  traditions  of  his 
family,  and  this  circumstance  led  to  the  formation  of  close  and 
intimate  relations  with  that  section  of  Parisian  society  of  which  M. 
Guizot  was  the  recognised  head.    Through  this  connection  he  came 
in  contact  with  the  remaining  representatives  of  the  brilliant 
intellectual  life  of  the  Orleans  period.    He  was  the  intimate  Mend 
of  M.  Provost  Paradol,  whose  political  attitude,  as  then  the  leading 
writer  in  the  "  D^bats,"  accorded  with  that  to  which  he  had  been 
led  by  his  own  careful  and  dispassionate  study  of  French  politics. 
But  though  an  Orleanist,  Mr.  Balch  was  no  irreconcilable.    He  re- 
cognized and  appreciated  the  good  side  of  the  character  of  Louis 
Napoleon ;  and  his  hearty  interest  in  human  affairs,  and  fresh  and 
almost  boyish  pleasure  in  taking  part  in  anything  that  was  going 
on,  led  him  to  be  a  frequent  guest  at  the  Tuileries,  at  a  period  when 
those  with  whom  he  mostly  associated  rejected  the  advances  of  the 
Emperor  with  scorn  and  abhorrence.    As  a  foreigner,  Mr.  Balch 
conceived  it  to  be  his  duty  to  look   at  both   sides;   and  the 
liberality  and  kindliness  with  which  he  did  so  added  much  to  the 
charm  of  his  society,  and  to  the  value  of  his  correspondence. 
In  the  branches  of  social  and  political  science  in  which  he  was 
interested,  Mr.  Balch's  keen  and  warm  sympathy  with  the  labours 
of  his  friends  was  more  remarkable  than  his  direct  achievements. 
His  excellent  study  of  the  relations  between  France  and  America, 
during  the  war  of  liberation,  is,  we  believe,  the  only  separate 
work   of  importance  which  he  has  left  behind  him.     For  its 
prosecution  bis  own  family  connections    (he    was    related,  we 
believe,  to  Washington,  on  the  female  side)  gave  him  unusual 
advantages ;  and  we  have  no  doubt  that  it  will  retain  a  permanent 
place  in  the  historical  literature  of  his  country. 

But  it  was  as  a  Financier  that  he  was  most  distinguished ;  and 
he  possessed  a  rare  and  minute  acquaintance  with  the  intricate,  and 
to  us,  we  confess,  unintelligible  questions  connected  with  the 
currency.  Of  this  he  gave  a  signal  example  in  his  paper  on  "  Free 
.Coinage  and  a  Self-adjusting  Batio,"  which  he  read  to  the  Social 
Science  Association  of  Ph^adelphia,  so  lately  as  the  23rd  of 
February  1877. 

James  Young,  Esq.,  S.S.C.,  died  on  the  16th  May.  Mr.  Toting 
was  Secretary  to  the  Society  of  Solicitors  before  the  Supreme 
Courts,  and  became  a  member  of  that  body  in  1859. 
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As  we  are  going  to  press,  the  death  is  anuounced  of  John  Tait, 
Esq.,  ex- Vice-Dean  of  the  Facidty  of  Advocates.  We  shall  give  a 
more  detailed  notice  of  the  learned  gentlemen  in  our  next  number. 


%\tt  Mordh. 


Scottish  Defendants  in  English  County  Courts, — Mr.  Duncan 
M'Laren,  M.P.,  lately  introduced  to  the  Lord  Advocate,  at 
Whitehidl,  a  deputation  from  the  Scottish  Trade  Protection 
Society,  the  Edinburgh  Chamber  of  Commerce,  and  the  Society  of 
Solicitors  of  the  Supreme  Court  of  Scotland,  to  ask  his  Lordship  to 
introduce  a  short  measure  this  session  taking  it  out  of  the  power 
of  English  county  courts  to  cause  a  defendant  to  appear  in  an 
English  or  London  county  court  from  Scotland  to  defend  actions, 
etc.,  tinder  £50,  the  ground  taken  being  that  it  was  both  costly 
and  troublesome,  and  that  such  matters  could  be  better  and  more 
cheaply  tried  and  determined  in  Scotland  than  by  compelling  a 
defendant  to  come  all  the  way  to  London  with  witnesses,  etc.,  to 
defend  what  was  often  a  vexatious  action.  The  Lord  Advocate 
said  he  entirely  sympathized  with  their  grievance,  and  would  have 
some  conversation  with  the  Lord  Chancellor  and  endeavour  to 
devise  a  suitable  remedy,  adding,  that  the  rule  at  present  was 
somewhat  farcical  as  regarded  affidavits,  which  usually  contained 
no  information. 

Death  of  a  Lady  Lawyer,— ^ew^  has  been  received  of  the 
death  of  Miss  Alta  M.  HuUett,  at  San  Diego,  Cal.,  on  the  29th  of 
last  month.  The  lady  was  well  known  throughout  the  West  as 
one  of  Chicago's  female  lawyers,  and  was  perhaps  one  of  the  most 
gifted  and  successful  of  the  few  women  who  have,  during  several 
years,  obtained  admission  to  the  bar  of  that  city.  Six  years  ago 
she  commenced  the  study  of  the  law  in  Chicago,  and  was  admitted 
to  the  Bar  of  Illinois  in  the  summer  of  1873.  When  forced  from 
physical  decline  to  quit  her  post,  she  had,  as  a  woman  seeking  a 
place  in  a  man's  field,  won  an  enviable  position  in  the  face  of 
prejudice,  which  is  powerful,  and  of  mistrust,  which  is  general. 
She  had  acquired  a  good  practice,  and  had  inspired  both  the 
Tespect  of  the  Bar  and  the  confidence  of  her  clients.  But  the 
strain  was  too  much,  and,  during  last  winter,  she  was  obliged  to 
quit  the  bleak  shores  of  Lake  Michigan  for  the  valleys  of  Southern 
California,  in  the  hope  of  restoring  her  shattered  health.  Of  the 
many  arguments  which  can  be  urged  against  what  Mr.  Mill  called 
the  emancipation  of  women,  probably  none  is  so  unanswerable^  and 
so  free  from  prejudice,  as  this  single  fact  of  the  difference  in  the 
constitation  of  the  sexes.  This  lady  had,  we  believe,  in  a  very 
high  degree,  the  ambition  to  rise,  and  the  talents  and  industry  to 
achieve  success  ;  but  she  lacked  that  without  which  all  other  gifts 
or  acquisitions  are  in  vain — ^the  vitality  and  the  physical  endurance 
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to  sustain  the  strife.  It  is,  no  doubt,  but  male  vanity  to  claim  for 
one  sex  the  monopoly  of  intellectual  power;  but  it  is  only  an 
enunciation  of  the  laws  of  nature  to  say  that  a  woman  was  never 
constituted  to  do  a  man's  work  The  study  and  practice  of  the 
law  are  peculiarly  his;  for,  perhaps,  in  no  other  profession  is  the 
labour  so  incessant,  the  mind  so  constantly  occupied,  and  the  toil 
so  continual  and  great.  It  requires  an  almost  superhuman 
physique  to  stand  it,  and  it  is  not  strange  that  a  woman,  who 
jhould  essay  to  keep  up  with  her  stronger  brothers,  should  have 
speedily  to  fall  from  the  ranks.  This  is  a  cost  which  those  females 
who  are  constantly  urging  admission  to  the  professions  might 
profitably  study. — T?ie  Central  Law  Journal, 

Coroners  and  their  Juries, — The  following  is  one  of  the  latest 
anecdotes  about  "  Crowner's  'quests,"  a  method  of  procedure  happily 
unknown  in  Scotland: — "A  drunken  man  struck  a  furious  blow 
at  his  brother,  and  fell  dead,  the  blow  not  being  returned.  A 
post-mortem  examination  was  ordered,  and  the  surgeon  was  able  to 
give  positive  evidence  that  the  man  died  of  apoplexy,  without  a 
sign  of  personal  injury.  In  spite  of  this  evidence  the  coroner 
directed  the  jury  to  find  a  verdict  of  'manslaughter,'  and  then 
delivered  him  as  follows:  'E.  E.,  these  twelve  gentlemen  have 
made  a  very  careful  inquiry  into  the  death  of  your  brother,  and, 
considering  the  provocation  you  received,  have  thought  it  their 
duty  to  bring  in  a  verdict  of  manslaughter  instead  of  murder,  and 
it  is  therefore  my  duty  to  commit  you  to  prison  on  that  chaige ; 
but  I  wish  you  to  remember,  that  although  you  may  escape  the 
punishment  of  death,  yet  I  have  no  doubt  that  in  the  sight  of  God 
a  man  who  kills  his  brother  is  more  guilty  than  one  who  does  not" 

The  Senatus  of  the  University  of  Glasgow  have  conferred  the 
degree  of  LL.D.  on  the  following  gentlemen — 
Alexander  B.  M^Grigor,  l^q. 

Dr.  Allen  Thomson,  President-Elect  of  the  British  Association. 
John  Kerr,  Esq..  M.A.,  H.M.I.S. 
Francis  W.  Clark,  Esq.,  Sljeriflf  of  Lanarkshira 
Dr.  Thomas  Andrews,  President  of  the  British  Association. 

The  Senatus  of  the  University  of  Edinburgh  have  conferred  the 
degree  of  LL.D.  on  the  following  gentlemen —  -^M^<  -'' 

Charles  U.  AiTcmsoN,  principal  secretary  of  the  Foreign 
Department  to  the  Government  of  India. 

G.  BoLiN  Jacquemyns,  Advocate  at  the  Court  of  Appeal  at 
Ghent. 

George  Gore,  F.R.S.,  Master  of  Science,  School  of  King 
Edward,  BirminghauL 

John  Bennett,  Lawes  of  Eothamsted,  F.RS. 

Eeinhold  Bost,  principal  Librarian,  India  Office. 

John  Wbstlake,  Barrister-at-Law,  Q.C.,  London. 
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PERTH  SHERIFF  COURT, 
Sheriff  Barclat. 

C.  D.  TOUNQ'S  application  fob  DISC^ABOB  UNDEB  his  8EQUEBTBATI0N. 

The  facts  of  the  case  are  particularly  mentioned  in  the  Sheriff's  notes. 

"  Perth,  1st  March  1877. — Having  more  than  once  heard  parties'  procurators, 
and  made  avizandum  with  the  whole  proceedings  and  debate,  Rep^s  all  the 
objections  to  the  petition  for  the  discharge  or  Charles  Denoon  Young,  as  a 
partner  of  C.  D.  Young  &  Co.,  and  as  an  individual,  and  finds  the  petitioner 
entitled  thereto  on  his  making  the  statutory  deposition :  Finds  it  unnecessary, 
and  it  has  hitherto  not  been  the  practice  to  grant  dischaiges  to  firms,  companies, 
or  corporations :  And  under  the  whole  circumstances  nnds  no  expenses  due, 
and  decerns.  Hugh  ^abclat. 

*^Note. — The  first  consideration  is  to  ascertain  the  present  state  of  the  law 
aB  to  a  bankrupt's  discharge.  At  the  time  that  Mr.  Bell  indited  his  great  work, 
the  right  of  discharge  rested  entirely  with  the  creditors.  A  banknipt  might 
obtain  release  from  personal  diligence  by  process  of  cessto,  but  he  comd  never 
be  discharged  from  debt  by  mere  lapse  of  time.  Each  successive  statute  gave 
to  the  bankrupt  greater  latitude  for  obtaining  his  discharge  imder  the  process 
of  sequestration.  As  the  law  now  stands  he  may,  with  consent  of  all  his  cre- 
ditors duly  qualified,  obtain  his  discharge  immediately  after  his  examination. 
After  six  months,  he  may  obtain  his  discharge  with  the  consent  of  a  majority 
in  utunber,  and  four-fifths  in  value,  of  his  duly  qualified  creditors.  After  twelve 
months,  the  necessary  value  is  reduced  to  two-thirds.  Again,  after  the  lapse 
of  eighteen  months,  a  majority  both  in  number  and  value  concurring  is  all  tnat 
is  required;  and  after  two  years,  the  bankrupt  may  apply  and  obtain  his  dis- 
charge without  the  consent  of  any  of  his  creditors.  Mr.  Youn^  now  seeks  his 
discmuge  under  this  last  class.  To  authorise  a  petition  for  discharge  at  any 
time  there  must  be  produced  a  certificate  from  the  trustee  certifying  certain 
facts,  and  especially  *  whether  the  bankruptcy  has  arisen  from  innocent  mis- 
fortones  or  losses  in  business,  or  from  culpable  or  undue  conduct'  Of  course, 
any  creditor  at  any  stage  may  object.  Even  at  the  time  when  Mr.  Bell  wrote, 
and  when  the  consent  of  creditors  was  imperative,  the  commentator  stated  it 
to  he  the  policy  of  '  the  law  of  mercantile  oankruptcv,  in  so  far  as  regards  the 
person  of  the  bankrupt,  to  give  encouragement,  on  the  one  hand,  to  honesty 
and  fair  mercantile  enterprise,  by  affording  a  reasonable  relief  against  those 
miafortunes  to  which  every  man  exposed  to  the  chances  of  trade  is  liable ;  arid, 
on  (he  other  hand,  to  restore  to  the  public  the  exertions  and  talents  of  a  trader  or 
manufacturer  who  has  withotU  his  own  fault  become  a  bankrupt*  The  objections 
competent  to  be  offered  by  creditors  at  any  of  the  diverse  stages,  as  enumerated 
by  Mr.  Bell,  are — *  Not  having  made  a  fair  discovery  and  surrender,  within 
which  may  oe  comprehended  all  those  cases  in  which  the  bankrupt  has  prac- 
tised any  concealment  or  destroyed  any  of  the  records  of  his  trade ;  having 
refused  to  grant  a  disposition  to  the  trustee  without  reasonable  cause ;  and 
having  been  wilfully  absent  from  the  diets  of  examination,  or  been  guilty  of 
any  collusion.'  The  opposing  creditors  in  this  case  referred  to  several  autho- 
rities on  the  points,  which  are  deserving  of  and  have  received  due  con- 
Bideration. 

"  let,  In  the  case,  16th  May  1860,  Smith  v.  M'Kenzie,  33  Jurist,  492,  the  trustee 
reported  favourably.  The  Lord  Ordinary  first  declined,  but  afterwards  granted 
the  discharge,  but  the  Inner  House  unanimously  refused  the  same,  not  abao- 
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lately,  but  only  in  hoc  statu,  because,  from  the  deposition  of  the  bankrupt,  he 
had  not  accounted  for  a  sum  of  X6000 ;  and  therefore,  in  the  words  of  the  Lord 
Justice-Clerk, '  the  bankrupt  has  not  made  a  full  disclosure  of  the  state  of  his 
affairs,  and  still  continues  to  do  so.' 

'<  2nd,  In  the  case,  30th  May  1832,  Shields  v.  Bayne  dt  Bertram,  35  Jurist, 
561,  the  bankrupt  had  a  favourable  report  from  the  trustee,  but  the  Inner 
House  refused  the  discharge.  His  state  showed  ;£1150  of  debts,  with  £3, 10s. 
of  assets,  and  a  sum  of  ;£1010  stated  as  a  debt  or  loss,  but,  in  the  language  of 
Lord  Deas,  *•  he  cannot  tell  when  or  how  this  loss  arose.* 

"  3r(?,  The  next  case  is  20th  May  1867,  39  Jurist,  338,  WxUon  v.  Commarcial 
Bank,  There  the  trustee  reported  favourably,  and  the  Sheriff  granted  the 
discharge,  which  the  Court  recalled,  because  it  appeared  to  their  Lordships 
that  *  the  bankruptcy  had  not  arisen  from  innocent  misfortunes,  but  from  ciu- 
pable  or  undue  conduct.'  The  assets  in  this  bankruptcy  were  £1035,  and  the 
liabilities  ;£1 81,922.  The  Lord  President  remarked,  '  Of  course  it  will  be  in 
the  bankrupt's  power,  after  an  interval  of  time,  and  in  more  favourable  circum- 
stances, to  renew  his  application.'  It  is  very  important  to  notice  that  this 
application  for  discharge  was  presented  within  six  months  of  the  bankruptcy. 
Two  creditors  opposed,  whose  claims  amounted  to  ;^0,938,  whilst  the  claims 
of  the  whole  remaining  creditors  amounted  only  to  ;^436. 

"  The  last  case  cited  by  the  objectors  is  5th  ]November  1872,  Cooper  y.  Fraser, 
45  Jurist,  29.  The  application  was  first  made  six  months  after  the  bankruptcy, 
but  the  bankrupt  was  tried  on  a  criminal  charge  perpetrated  on  an  individual 
creditor,  and  after  suffering  three  months'  impnsonment  the  discharge  was 
granted,  though  opposed  by  the  individual  creditor,  the  Court  being  of  opinion 
*  that  the  punishment  already  inflicted  was  sufficient,  and  that  they  ougnt  not 
to  delay  granting  the  discharge.' 

*^  The  case  thwi  cited  above  is  the  strongest  for  the  objectors.  The  last  of 
the  series  is  rather  in  favour  of  the  bankrupt  Young,  who  has  suffered  seven 
months'  imprisonment. 

*'  There  are  two  cases  which  may  be  noticed,  not  cited  on  either  side.  In  the 
case,  14th  February  1855,  Campbell  v.  Broion,  26  Jurist,  183,  the  discharge  was 
refused  solely  because  the  certificate  of  the  trustee  did  not  set  forth  the  neces* 
sary  requisites  required  by  the  statute.  The  other  case  is  20th  December  1853, 
Oemmelv.  North  British  Sank,  26  Jurist,  127.  The  bank  objecting,  founded 
on  a  variety  of  personal  objections  to  the  bankrupt's  conduct,  many  of  which 
were  not  dissimilar  to  those  set  up  by  the  present  opposition.  But  the  Lord 
Ordinary  (Curriehill)  disregarded  them  all,  and  the  Ix)rd  President,  observing 
on  the  personal  objections,  said,  '  Much  remark  and  reflection  has  been  made 
on  this  gentleman's  tendency  to  indulge  in  speculations  at  one  particular  time 
when  a  good  deal  of  speculation  was  going  on.  I  think  this  eentleman  has 
been  kept  out  of  his  discharge  for  a  sumciently  long  period,  and  I  am  not  for 
keeping  him  out  any  longer.'  So  Lord  Ivory :  '  As  to  the  personal  objections, 
they  amount  to  a  cnarge  of  indiscretion  at  a  time  when  there  was  a  great  deal 
of  speculation  going  on.  But  I  am  the  less  disposed  to  give  weight  to  these 
objections  now,  when  I  consider  the  length  of  time  that  this  gentleman  has 
been  kept  out.'  Lord  Rutherford  remarked,  *  Though  I  cannot  approve  'of  the 
petitioner's  conduct,  I  think  that  there  is  nothing  now  to  prevent  this  party 
from  getting  his  discharge.'  This  last  case  is  one  very  analogous  to  the  pre- 
sent, with  the  addition  tibat  the  bankrupt  Gemmel  does  not  appear  to  have 
suffered  any  personal  punishment  for  his  conduct. 

*'  The  Sheriff-Substitute  feels  that  the  matter  he  has  dealt  with  is  one  of 
great  delicacy  and  responsibility,  and  it  is  not  without  much  deliberation  and 
some  difficulty  that  he  has  reached  the  conclusion  that,  after  the  great  lapse  of 
time,  the  petitioner  is  now  entitled  to  be  discharged.  On  examining  the  legal 
authorities,  he  is  of  opinion  that,  however  reckless  and  imprudent  the  bank- 
rupt, *  in  his  haste  to  be  rich,*  has  been  in  speculations,  there  is  no  proof  that 
he  is  in  possession  of  any  funds,  or  can  give  any  further  information  which  may 
lead  to  their  recovery.    The  trustee  has  been  discharged,  and  the  Company 
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remaiiLB  undischarged,  so,  should  happily  any  further  assets  turn  up  to  the 
Company,  they  may  still  be  attached. 

"  The  grounds  on  which  the  Sheriff-Substitute  has  at  length  come  to  the 
conclusion  that  the  bankrupt  should  have  his  discharge  are — Ist,  That  the 
opposing  creditors  can  show  no  benefit  they  can  obtain  by  its  refusal,  or  injury 
which  they  suffer  by  its  being  granted,  whilst  the  bankrupt  has  suffered  no 
small  amount  of  punishment  for  his  conduct.  2nd,  The  bankrupt  has  not  yet 
leached  sixty  years  of  age,  and  from  his  career  hitherto,  as  shown  m  the  Record, 
he  must  be  possessed  of  very  considerable  talent,  ingenuity,  and  enterprise. 
Now,  at  his  more  mature  age,  it  may  reasonably  be  expected  he  may  act  with 
greater  sobriety  and  discretion  than  in  former  years,  and  when  his  creditors 
aasoredly  showed  no  disposition  to  mistrust  him,  and  therefore  were  accessories 
somewhat  to  his  speculations.  He  was  not  the  only  person  who  of  recent  years 
has  trod  the  same  wild  and  dangerous  path.  2^d,  He  is  represented  as  having 
still  a  large  family  dependent  upon  his  industry.  4th,  The  trustee's  final 
report,  of  date  27th  July  1876,  sets  forth  that  all  the  estate  has  been  wound  up, 
and  ail  the  assets  realized  and  divided  ;  that  the  bankrupt  had  attended  the 
various  diets  of  examination,  and  that  he  to  '  his  knowledge  had  not  been 
guilty  of  any  collusion.'  The  trustee,  however,  states  his  inability  to  say 
whether  or  not  the  bankruptcy  had  arisen  from  innocent  misfortunes  or  losses 
in  business,  but  he  does  not  say  the  reverse.  Certainly,  if  the  serious  malver- 
sations stated  by  the  opposing  creditors  were  altogether  correct,  the  trustee 
could  have  had  no  difficulty,  from  the  mass  of  material,  in  deciding  that  ques- 
ti<>n  for  himself  in  one  way  or  another.  6ih,  The  objectors  are  only  two  out 
of  one  hundred  and  five  creditors  who  liave  lodged  claims  in  the  sequestration, 
and  their  claims,  though  not  admitted,  amount,  according  to  their  statement, 
to  i6559  of  the  cumulo  sum  of  ^34,787  claimed  on  the  estate.  6^,  The  bank- 
mpt  was  in  prison  for  nearly  seven  months  at  the  instance  of  the  Messrs. 
Robertson,  one  of  the  objectors,  with  an  alimentary  allowance  of  one  shilling  in 
the  day.  7th,  His  cessio  was  opposed  solely  by  them  out  of  one  hundred  and 
twenty  creditors  called.  In  consequence  of  that  opposition  the  bankrupt  failed 
to  obtain  cessio,  and  was  liberated  on  bail  to  the  extent  of  £100.  Had  he  ob- 
tained the  benefit  of  cessio,  and  thereby  had  personal  protection,  it  might  have 
had  considerable  influence  on  his  subsequent  application  for  discharge,  because 
he  then  might  have  obtained  some  permanent  employment  where  he  could 
develop  his  genius,  but  which,  while  ne  is  liable  at  any  time  to  renewed  incar- 
ceration, it  would  be  difficult  to  procure.  Sth,  A  number  of  the  objections  are 
founded  on  criminal  acts,  but  all  these  were  most  minutely  investigated  by  the 
authorities  on  the  information  of  the  objections,  and  in  none  of  them  did  they 
find  sufficient  grounds  for  criminal  prosecution.  Lastly,  At  the  debate,  the 
solicitor  for  the  opposing  creditors  chiefly  founded  his  argument  for  the  refusal 
of  the  discharge  because  of  the  repeated  insolvencies  and  bankruptcies  of  the 
petitioner,  and  that  it  was  the  duty  of  the  Court  to  secure  the  public  by  pre- 
venting him  once  more  i-enewing  a  similar  career.  The  Sheriff-Substitute  is  of 
opinion  that  lie  can  properly  look  only  to  the  last  act  of  bankruptcy,  and  which 
i*  now  of  three  years'  standing,  and  so  long  after  the  period  assigned  by  the 
statute  for  a  bankrupt  receiving  a  discharge.  All  the  previous  bankruptcies 
were  satisfied  in  some  way  or  another  to  the  satisfaction  of  each  class  of  cre- 
ditors. It  would  not  be  just  to  revive  them  so  as  to  prevent  the  bankrupt  now 
again  being  discharged.  The  bankrupt  being  reinstated,  cannot  enter  into  any 
great  enterprise  imless  supj)orted  by  public  credit.  It  is  not  the  province  of 
two  objecting  creditors  to  vindicate  the  public  rights  and  consign  the  bankrupt 
to  a  life  pimishment  Each  member  of  the  public  must  care  for  himself,  and 
if  he  does  not,  the  blame  rests  upon  himself. 

^^  As  a  bankrupt  is  not  entitled  to  a  discharge  from  mere  lapse  of  time,  any 
creditor  is  Entitled  to  oppose  and  demand  the  utmost  latitude  of  investigation ; 
^ttd  as  undoubtedly  there  did  exist  matters  in  this  case  to  be  expiscated,  the 
Sheiiff-Substitute  thinks  the  opposing  creditors  cannot  hitherto  oe  subjected 
m  expenaea.  H.  B." 
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GLASGOW  SMALL  DEBT  COURT. 

Sheri£P  Lee8. 

Jerry  v.  High.— 26f^  April  1877. 

(hmpetencv  of  Alimentary  Actions  m  Small  Debt  Court. — In  this  action  the 
pursuer  sued  her  son  and  son-in-law  for  £12  as  aliment  from  16th  April  1877 
to  18th  March  1878,  at  the  rate  of  5s.  a  week.  The  Sheriff  took  the  case  to 
avizandum,  and  in  giving  judgment  said— 

"The  point  raised  in  this  case  is  one  of  much  and  general  importance. 
I  have  carefully  considered  the  leading  cases  and  auworities  bearing  ou 
the  point,  with  the  valued  aid  of  my  learned  colleague,  Sheriff  Gutoiiey 
and,  I  am  glad  to  say,  he  concurs  with  me  in  the  result  at  which  I  have 
arrived.  Of  the  desirability  of  raising  such  actions  as  this,  if  possible,  in 
the  Small  Debt  Court  rather  than  in  tne  Ordinary  Court,  there  can  not  be 
room  for  doubt.  An  alimentary  action  in  the  Sheriff  Court  implies,  in  its 
verv  nature,  the  destitution  of  the  applicant  and  the  need  for  immediate  reliel 
A  decree,  tnerefore,  which  can  be  obtained  with  cheapness  and  readiness  is 
very  expedient.  In  many  cases,  too,  the  sole  question  at  issue  is  how  much 
shall  each  defender  pay — and  it  is  certainly  not  wise  to  expend  a  good 
many  pounds  in  determining  whether  A.  shall  pay  2s.  and  B.  Ss.  6d.,  or  B. 
28.  and  A.  2s.  6d.  No  doubt  the  loser  would  be  without  power  to  appeal  Bat 
appeals  in  cases  of  this  nature  are  rare,  and  the  Legislature  have  by  tneir  enact- 
ments repeatedly  shown  that  in  their  opinion  the  unquestionable  advantages  of 
a  speedy  decision  in  certain  classes  of  cases  more  than  counterbalance  its  pos- 
sible fLisadvantages.  And  it  is  to  be  remembered  that,  in  any  action  where  the 
nature  of  the  aliegations  or  the  proof  maj  render  such  a  step  desirable,  the 
case  can  be  translerred  to  the  Ordinary  Court  roll.  Expediency,  I  therefore 
think,  strongly  points  to  the  advisability  of  trying  such  cases  as  this  in  this 
Court. 

"  But  expediency  is  unavailing  if  such  a  course  be  incompetent  I  am  of 
opinion,  however,  that  it  is  competent.  I  do  not  propose  to  enter  into  any 
detailed  analysis  of  the  cases  and  principles  I  have  examined  and  considered. 
But  it  may  not  be  inappropriate  to  state  the  following  live  propositions : — (1) 
The  test  of  the  pecuniary  competency  of  a  case  in  the  Small  Debt  Court  (as 
contrasted  with  that  of  appeal  m  an  Ordinary  Court  case)  is  the  apparent  value 
of  the  *  debt,  demand,  or  penalty  in  question,'  and  not  that  of  the  question 
really  at  issue.  Within  the  last  day  or  two  the  official  report  of  the  decision 
by  the  Justiciary  Court  in  the  case  of  Nixon  v.  Caldwell  has  been  issued,  and 
there  this  principle  will  be  found  fully  and  cogently  explained  (3  Rettie). 
(2)  Though  character  be  involved,  the  case  can  competently  be  tried  in  the 
Small  Debt  Court.  The  inl3ring  expenses  of  the  mother  of  an  illegitimate 
chUd.  and  the  arrears  of  aliment  for  the  child  itself,  are  often  sued  for  in  the 
Small  Debt  Court  if  the  child  be  dead  ;  and  I  cannot  see  why  the  death  of  the 
child  can  make  such  an  action  competent,  if,  from  the  fact  of  character  being 
at  stake,  the  action  is  ipsa  natura  incompetent  Actions  of  slander,  too,  on 
this  same  point,  are  occasionally  tried  in  the  Small  Debt  Court.  (3)  AH- 
mentary  advances  or  debts  can  be  recovered  in  this  Court  by  a  Poor  Inspector 
or  stranger  ;  why  not  then  such  claims  by  the  pauper,  if  the  action  be  other- 
wise competent  ?  (4)  The  Small  Debt  Act  autnonses  a  term's  rent  to  be  sued 
for  ;  yet  liability  for  the  current  tern^'s  rent  may  imply  liability  for  the  future 
terms.  But,  in  an  experience  of  from  ten  to  twelve  thousand  cases,  I  do  not 
remember  ever  having  been  asked  to  decide  such  a  question  of  liability  a 
second  time.  It  is  therefore  natural  to  expect  that  a  decision  for  or  against  an 
alimentary  payment  will  settle  all  future  claims  between  the  parties  so  long  as 
their  circumstances  remain  the  same.  (5)  The  statutory  exclusion  of  a  second 
action  for  an  imckimed  part  of  a  subsisting  debt  will  not  apply  ;  for  it  is  not 
at  present  certain  that  any  sum  beyond  liiat  awarded  will  ever  be  due.  A 
decree  for  payment  by  instalments  will,  of  course,  not  declare  the  indulgence 
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of  payment  by  instalments  to  be  forfeited  by  the  defender  falling  into  arrears 
in  payment  of  any  instalment.  On  the  merits  of  the  case,  I  find  the  defender, 
Alexander  High,  liable  to  the  pursuer  in  the  sum  of  £1, 48.,  payable  by  weekly 
instalments  of  6d.  I  dismiss  the  action  as  regards  the  other  defender,  the  son, 
and  I  find  none  of  the  parties  entitled  to,  or  liable  in  expenses." 

Act, — Colqyhoun. A  U, — JViUon. 


SHERIFF  COURT  OF  CAITHNESS. 
Sheriff  Thoms. 

JOHN  XOBRIBON,  MANAGER  AT  FULTENETTOWN  DISTILLERT,  V.  WILLIAM  RAT, 
BOOKSELLER,  EXECUTOR  AND  TRUSTEE  OF  THE  LATE  DONALD  SUTHER- 
LAND, ACCOUNTANT,  AT  THE  SAID  DISTILLERY. — May  19,  1877. 

"  Wick,  7th  May, — The  Sheriff  having  considered  this  cause,  with  the  argu- 
ments of  parties,  nnds — 

"1.  That  the  pursuer,  and  the  late  William  Qow,  and  the  late  Donald 
Sutherland,  were,  during  the  period  from  14th  December  1857  to  15th  October 
1872,  both  inclusive,  in  the  employment  of  Mr.  James  Henderson  at  his 
distillery  at  Pulteneytown,  Wick. 

'^  2.  That  all  monies  received  at  the  said  distillerv  were  entered  on  or  about 
the  date  of  receipt  in  the  scroll  cash  book  kept  there,  and  that,  during  the 
period  between  said  dates,  the  sums  of  money  which  are  specified  in  the  account 
annexed  to  the  petition  were  entered  in  the  said  scroll  cash  book  by  the  said 
Donald  Sutherland  as  received  by  him,  and  such  entries  in  the  scroll  cash 
book  were  ^with  the  exception  of  eight  sums  of  small  amounts,  being  under  £6) 
all  initialea  by  the  said  Donald  Sutherland,  as  the  receiver  of  the  sums  therein 
mentioned. 

**  3.  That  all  sums  entered  in  the  said  scroll  cash  book,  with  the  exception 
of  sums  against  which  were  placed,  the  initials  of  the  said  James  Henderson 
and  Wniiam  Qow,  fell  to  be  transferred  by  the  pursuer  to  his  debit  in  a  cash 
book,  whidi  it  was  the  duty  of  the  pursuer  to  keep  with  the  said  James 
Henderson,  and  which  the  pursuer  did  accordinglv  keep;  that  the  pursuer, 
whether  he  received  the  sums  so  transferred  or  not,  had  to  account  for  and  pay 
over  these  last-mentioned  sums  to  the  said  James  Henderson,  and  that,  during 
the  period  between  the  dates  above  mentioned,  the  pursuer  did  so  transfer, 
account  for,  and  pay  over  these  sums,  and  more  particularly  the  sums  specified 
in  the  account  annexed  to  the  petition,  to  the  said  James  Henderson. 

''4.  That  against  all  the  sums  entered  as  received  in  the  said  scroll  cash 
hook,  and  of  which  the  pursuer  received  payment,  he  entered  and  placed  his 
own  initials. 

^'5.  That  the  account  annexed  to  the  petition  is  made  up  of  and  contains 
rams  which  the  said  Donald  Sutherland  entered  in  the  said  scroll  cash  book 
and  initialed  (with  the  eight  exceptions  aforesaid) ;  that,  against  the  entries  of 
these  sums  in  the  said  scroll  cash  books,  there  are  no  other  initials  than  the 
initials  of  the  said  Donald  Sutherland ;  that  the  said  Donald  Sutherland  received 
these  sums,  and  had  not  at  the  date  of  his  death,  on  or  about  3rd  November 
1872,  paid  these  sums  to  the  pursuer,  who  had  meanwhile  accounted  for  and 
paid  over  the  same  to  the  said  James  Henderson,  and  that  the  amount  of  the 
Bums  80  entered  and  initialed  by  the  said  Donald  Sutherland,  and  unpaid  by 
the  said  Donald  Sutherland  to  the  pursuer,  was  ;£232,  19s.  3^.,  as  per  the 
account  annexed  to  the  petition. 

"6.  That  ihe  defender  is  the  trustee  and  executor  of  the  said  Donald  Suther- 
land, and  the  trust-estate  in  the  hands  of  the  defender  is  liable  in  repayment 
to  the  pursuer  of  the  sums  which  the  said  Donald  Sutherland  so  received  and 
enteied,  and  initialed  as  so  received,  in  the  said  scroll  cash  book,  and  which 
the  pursuer  has  accounted  for  and  paid  to  the  said  James  Henderson,  amount* 
ing  m  all  to  the  said  sum  of  £232,  19s.  3id. 
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"  7.  That  interest  at  5  per  cent,  on  ^£232, 198.  Z^d.,  the  amonnt  of  the  said 
sums  80  received,  entered  and  initialed  by  the  said  Donald  Sutherland,  and 
accounted  for  and  paid  over  by  the  pursuer  to  the  said  James  Henderson,  u 
due  (no  interest  having  been  concluded  for)  from  and  after  this  date,  until  pay- 
ment by  the  defender  as  trustee  and  executor  aforesaid. 

**  8.  That  the  expenses  incurred  in  this  action  (except  those  already  disposed 
of  by  interlocutor  of  28th  March  last)  are  expenses  of  constituting  the  pursuer's 
claim  against  the  estate  of  the  said  Donala  Sutherland ;  that  the  pursuer  is 
bound  to  constitute  his  said  claim  at  his  own  expense,  and  that  the  estate  of 
the  said  Donald  Sutherland  and  the  defender  are  not  liable  therein. 

'^  9.  That  as  such  an  action  of  constitution,  this  action  has  been  timeouslj 
brought. 

"  Therefore  repels  the  defences,  and  grants  decree  in  favour  of  the  pursuer 
(petitioner)  against  the  defender  (respondent)  as  concluded  for,  but  without 
expenses.  Geo.  H.  Thohs. 

''  Note, — ^There  was  no  dispute  as  to  the  facts  of  this  case.    The  defences 
proponed  to  the  pursuer's  demand  arose  on  the  points  of  law  involved,  and 
were  stated  and  maintained  by  the  defender  in  the  discharge  of  his  duty  as 
Donald  Sutherland's  trustee  and  executor,  in  order  that,  if  debt  there  be,  it 
should  be  constituted  in  legal  form  against  Donald  Sutherland's  estate.    The 
objection  of  mora,  the  Sheriff  holds  to  be  unfounded.    The  other  defence  was 
ingenious,  and  was  founded  on  the  entries  by  the  pursuer  in  the  book  kept  at 
the  distillery  by  him.    These  entries  being  expressed  as  sums  received  from 
so-and-so  (the  distillery  customers),  it  was  contended  that  the  pursuer  could 
not  redargue  the  fact  as  so  stated  in  his  own  entries,  and  be  allowed  now  to 
say  that  these  sums  were  not  received  by  him  from  these  parties,  as  he  neces- 
sarily did  by  maintaining  that  they  were  still  unpaid  to  hmi,  not  having  been 
paid  to  him  by  Donald  Sutherland.    The  answer  to  this  defence  is  to  be  found 
m  the  system  of  book-keeping  at  the  Pulteneytown  Distillery,  which  renders 
it  necessary  to  look  at  the  scroll  cash  book  to  understand  the  entries  in  that 
other  one  of  the  distillery  books,  the  cash  book  kept  by  the  pursuer.    ^Vhen 
the  scroll  cash  book  is  looked  at,  and  the  entries  tnerem  in  the  handwriting 
of  and  initialed  by  Donald  Sutherland  are  found  to  instruct,  the  receipt  by  the 
latter  from  the  customer  of  the  very  sums  which  the  pursuer  enters  in  his  cosh 
book  as  received  from  the  same  customer,  the  entiy  bv  the  pursuer  in  what  i& 
called  his  cash  book  comes — made  (as  it  is  proved  to  nave  been)  subsequently 
to  the  entry  by  Donald  Sutherland — merely  to  be,  and  would  more  properij 
be  termed  a  Udg&rmng  of  the  sums  in  the  scroll  cash  book.    In  fact,  the  pur- 
suer's cash  book  was  a  ledger  made  up  from  the  scroll  cash  book,  and  is  a 
ledger  account  between  him  and  Mr.  Henderson  on  which  certain  sums  in  the 
scroll  cash  book  were  put  to  pursuer's  debit.    These  ledger  entries,  therefore, 
how^ever  expressed,  cannot  deprive  the  primary  entries  made  and  initialed  bj 
Donald  Sutherland  in  the  scroll  cash  book,  stating  the  sums  received  by  him, 
and  which  he  knew  that  tlie  pursuer  must  account  for  and  pay  to  Mr.  Hender- 
son, of  the  effect  which  the  law  attaches  to  such  entries  when  (as  is  proved 
here)  these  are  found  to  be  holograph  of,  and  initialed  by,  Donald  Sutherland 
as  receiver  of  the  sums  therein  mentioned.    These  entries,  even  the  iminitialcd 
ones,  are  thus  in  the  light  of  the  surrounding  circumstances  what  the  law  terms 
writ  of  Donald  Sutherland,  and  (although  for  such  small  sums  as  those  in  the 
entries  it  is  doubtful  whether  proof  by  writ  is  necessary)  it  must  be  as  satis- 
factory for  the  trustee,  as  it  is  for  the  Sheriff,  to  find  such  evidence  existing  of 
the  sums  constituting  the  debt  for  which  the  estate  under  his  management  is 
now  made  liable.    It  would  have  been  a  matter  of  regret  had  legal  difficulties 
interposed  to  prevent  a  decision  consonant  with  the  intimate  and  friendlj 
relations  which  so  long  existed  between  all  the  parties  to  the  old-fashioned  but 
efficient  system  of  book-keeping  which  obtain^  at  Pulteneytown  Distilleir, 
and  to  admit  of  t^e  supervemng  accident  of  Donald  Sutherland's  death,  making 
it  impossible  for  the  pursuer  now  to  recover  the  advances  (amounting  in  all  to 
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^2, 198.  3id.)  which  he  made  durinc  so  long  a  period  in  the  best  of  faith  to 
Donald  Sutherland.  His  estate  benefits  by  the  pursuer  not  having  sought,  as 
he  might  have  done,  periodical  interest  on  these  advances,  while,  on  the  other 
hand,  the  pursuer  gets  by  this  decision  legal  interest  on  the  sum  of  £232, 19s. 
^i,  so  long  as  it  now  remains  unpaid.  Q.  H.  T." 

Act.Smi(h. Alt.—MUler. 


fiottB  of  Snglisk,  ^medwn,  mtb  Colonml  CaseB. 


Patbht. — License  to  ute — Constntction  of  Deed — General  words  coupled  with  a 
Imitation — Admissibility  of  parol  evidence  to  interpret  deed — Equitable  defence. — 
Plaintiff  granted  by  deed  to  defendants  a  license  to  use  a  patented  invention 
for  manufacture  of  rifles,  on  payment  of  a  royalty,  which  defendants  cove- 
nanted to  pay,  for  every  rifle  manufactured  or  produced  ^*  under  the  powers 
hereby  granted."  At  the  time  the  deed  was  entered  into,  as  well  as  previously, 
defendants  had  been  manufacturing  arms,  under  contracts,  for  the  British 
Government,  in  accordance  with  plaintiff's  patent,  and  without  paying 
royalties,  imder  the  belief  that  they  were  legally  entitled  to  do  so ;  and  the 
d^  itsdf,  as  plaintiff  knew,  was  intended  by  defendants  to  apply  only  to 
rifles  exclusive  of  those  manufactured  for  the  Government.  Some  years  after- 
wards it  was  decided  that  the  right  of  the  Crown  to  the  free  use  of  a  patent 
did  not  extend  to  manufacturers  fulfilling  Government  contracts,  and  plaintiff 
thereapon  brought  his  action  under  the  deed  to  recover  royalties  on  all  arms 
80  manufactured  from  the  time  that  the  deed  was  entered  into  : — Held,  that  he 
was  not  entitled  to  recover,  for  though  the  terms  of  the  license  would,  prima 
faeUf  be  taken  to  include  every  exercise  of  the  patented  invention,  the  words, 
**  raider  the  powers  hereby  granted,"  contained  a  latent  ambiguity,  which 
admitted  of  parol  evidence  to  show  that  the  deed  was  not  intended  to  apply  to 
rifles  manufactured  for  the  Government : — Held  also  (per  Cogkbubn,  C.J.,  and 
Lush,  J.),  that,  irrespective  of  the  construction  to  be  put  on  the  deed,  there 
was  a  go^  equitable  defence  to  the  claim. — Eoden  v.  London  Small  Arms  Co. 
{Lim,),  46  L.  J.  Bep.  Q.  B.  213. 

Bailwat  Company. — Opening  of  line—Incompleteness  of  WorJ»-^uri8diction 
of  Board  of  Trade, — ^Where  an  inspector  of  the  Board  of  Trade  reports  under 
5  &  6  Vict.  c.  55,  sec.  6,  that  the  works  of  a  railway  proposed  to  be  opened  are 
incomplete,  giving  his  reasons,  and  the  Board  thereupon  direct  the  postpone- 
ment of  the  opening,  their  decision  is  final,  and  will  be  enforced  by  the  Court, 
without  regard  to  the  question  whether  the  reasons  are  sufiicient,  and  even 
{per  Baqoallat,  J. A.,  and  Bramwell,  J.A.),  though  the  Court  may  consider 
tnem  contradictory  to  the  report. — Attorney-General  y.  Great  fVestem  RaU.  Co,. 
46L.J.Rep.Ch.l92. 

Railway  Company. — Abandonment  Act,  1869 — Promotion  of  Company — 
ScUcUoT^Engineer. — Claims  in  respect  of  expenses,  and  of  work  and  labour 
done,  incurred  by  a  solicitor  or  engineer  of  a  projected  railway  company,  are 
debts  which  have  been  incurred  "  on  account  of  the  promotion  of  the  com- 
f^y"  and  the  Court  may  therefore,  in  the  exercise  of  its  discretion,  under  the 
8th  section  of  the  Railways  Abandonment  Act,  1869,  refuse  to  allow  payment 
of  Bttch  claims  out  of  the  money  secured  by  the  bonds  dven  for  the  aue  com- 
pletion of  the  railway.— In  re  Barry  Rail,  Co.,  46  L.  J.  Rep.  Ch.  206.  The 
words, "  on  account  of  the  nromotion  of  the  comj)any,"  in  the  same  section, 
^^y  include  debts  incurred  by  the  company  after  incorporation  in  procuring 
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extension  Acts  of  Parliament— J&u2.    Be  Hu  Brampton  and  Longtown  BaiL 
Co,,  39  Law  J.  Rep.  Chanc.  681,  followed.— J&ui. 

RECBiviNa  Stolbn  Goods.— iriis6afu2  and  vdfe^AduUenr.-'-Oii  the  83rd  of 
June  a  wife  left  her  husband's  house  at  Burslem,  taking  with  her  a  quantity  of 
money  and  other  articles  belonging  to  her  husband.  The  prisoner,  who  was  a 
policeman  stationed  in  the  same  place  at  the  time,  called  and  saw  the  husband 
a  few  days  afterwards,  and  again  about  a  week  after  that,  and  continued  in  the 
force  at  that  place  till  the  24th  of  July.  In  the  October  following  the  prisoner 
and  the  wife  were  found  together  in  Belfast  in  possession  of  ue  husband's 
property.  The  prisoner  had  actual  manual  possession  of  a  portion  of  the  pro- 
perty. ^  They  were  proved  to  have  committed  adulterv  at  Chester  in  the 
preceding  August  The  prisoner  was  tried  and  convicted  on  the  count  in  the 
indictment,  which  chaiged  him  with  receiving  the  goods,  knowing  them  to 
have  been  stolen  : — Heldy  that  there  was  no  evidence  of  a  taking  of  the  goods 
by  anyone  other  than  the  wife  ;  that  a  wife  cannot  be  convicted  of  stealing  her 
husband's  goods  alone,  notwithstanding  her  adultery  {  and,  therefore,  that  the 
prisoner  could  not  be  convicted  of  receiving  from  her  goods  taken  by  her  alone, 
and  without  his  participation. — B.  v.  Kenny,  46  L.  J.  Rep.  (C.  (J.  R.)  M.  C. 
156. 

Winding  up  of  Company. — Unregistered  association  consisting  of  more  fAan 
twenty  members — Petitioning  creditor's  debt — Solicitor^  charges. — Whether  an 
unregistered  company,  consisting  of  more  than  twenty  persons,  and  not  within 
the  exceptions  mentioned  in  the  4th  section  of  the  Companies  Act,  1862,  can 
be  wound  up  under  the  199th  section,  qiiare, — Be  South  tVaUs  Atlantic  Steam 
Ship  Co,,  46  L.  J.  Rep.  (App.)  Ch.  177.  A  firm  of  solicitors,  who  had  been 
employed  in  the  formation  of  a  company  which  consisted  of  more  than  twenty 
members,  and  which,  being  unregistered,  was  illegal  under  the  4th  section  of 
tiie  Companies  Act,  1862,  and  wno  had  also  been  employed  by  the  manager  of 
the  company  to  defend  actions  brought  against  individual  members  thereof  in 
respect  of  matters  incidental  to  the  business,  bein^  unable  to  obtain  payment 
of  their  bill  of  costs,  presented  a  petition  for  winding  up  the  company  : — Held 
(affirming  the  decision  of  Malins,  V.C),  that  whether  such  a  company  could 
be  wound  up  at  all  or  not,  the  solicitors'  bill  of  costs  did  not  constitute  a  suffi- 
cient petitioning  creditor's  debt  And  semble,  per  James,  L.  J.,  if  such  a  com- 
pany could  be  wound  up,  the  winding  up  coula  not  go  bevond  dealing  with 
existing  assets  and  providing  for  existing  liabilities,  and  could  not  be  made  the 
means  of  enforcing  contribution  as  between  the  members. — Ibid. 

Sale  of  Qoods. — Delivery  of  less  than  whole  quantity  contracted  for — *^  Ship- 
mmt  by  steamer  or  steamers."— Defandaxit  agreed  to  buy  from  plaintiff  4500 
quarters  of  Russian  oats,  "  shipment  by  steamer  or  steamers,"  within  a  certain 
time,  and  plaintiff  shipped  1139  quarters  upon  one  steamer  within  the  time, 
and  the  remainder  upon  another  steamer  after  the  time  had  elapsed ;  defendant 
declined  to  accept  the  1139  quarters  as  well  as  the  residue  : — Held,  that  ae  tbe 
contract  was  for  "  shipment  by  steamer  or  steamers,"  defendant  was  booDd 
to  accept  any  reasonably  large  quantity  which  was  shipped  by  steamer  within 
the  period  limited,  and  was  therefore  liable  for  non-acceptance  of  the  1139 
quarters.— £ranrfi  v.  Ixfrnence^  46  L.  J.  Rep.  (App.)  Q.  B.  237. 

Sale  of  Qoods.— Sale  of  article  for  specific  purpose — Implied  warranty  of  fit- 
ness— Latent  defect — Measure  of  damages. — In  every  sale  of  goods  there  is  an 
implied  warranty  that  the  article  sold  shall  answer  the  description  in  the  con- 
tract, and,  therefore,  where  it  is  sold  for  a  specific  purpose,  there  is  an  implied 
warranty  that  it  shall  be  reasonably  fit  for  that  specific  purpose.  And  held 
that  this  implied  warranty  is  absolute,  and  extends  to  latent  as  well  as  dis- 
coverable defects,  overruling  the  decision  below,  45  L.  J.  Rep.  Q.  B.  364. 
—Bandall  v.  Newsom,  46  L.  J.  Rep.  (App.)  Q.  B.  259. 
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XoTHiNG,  unfortunately,  is  better  settled  in  the  Law  of  Scotland 
than  that  divorce  operates  a  forfeiture  against  the  offending  spouse 
of  all  benefits  accruing  through  the  marriage.  That  is  a  universal 
proposition,  if  we  except  the  case  of  tocher  paid  in  cashl  It  is 
equally  settled  that  the  innocent  spouse  is  to  lose  nothing  by 
divorce ;  that  the  innocent  spouse  is  to  occupy  the  position  which 
lie  or  she  would  have  occupied  had  the  other  spouse  died.  Mutual 
divorce  for  common  guilt  on  the  same  principle,  or  absence  of 
principle,  remits  the  parties  to  the  rights  they  enjoyed  prior  to 
marriage;  it  obliterates  the  marriage  as  regards  its  pecuniary 
effects.  No  doubt  the  source  from  which  these  sweeping  principles 
have  been  drawn  ia  a  little  mysterious.  There  is  an  Act  of  Parlia- 
ment (1573,  c.  55)  concerning  non-adherence,  which,  in  the  case  of 
divorce  on  that  ground,  undoubtedly  provides  for  this  forfeiture  on 
the  one  hand  and  acceleration  of  beneficial  enjoyment  on  the  other. 
And  there  is  a  Penal  Act  (1551,  c.  20)  which  punished  notour 
adultery  with  escheat  of  movables,  but  only  after  process  of  Holy 
Church ;  though  in  the  case  of  Irving  (Jan.  19, 1690)  the  Court 
inclined  to  think  that  the  escheat  fell  ipso  jure.  But  no  shadow  of 
a  reason  has  ever  been  stated  for  the  view  thrown  out  by  Stair, 
and  blindly  adopted  by  Erskine,  that  the  legal  results  which  ^ 
statute  of  the  sixteenth  century  attaches  to  divorce  on  the  ground 
of  wilful  non-adherence  must  follow  at  common  law  in  the  case  of 
divorce  on  the  ground  of  adultery.  Since  the  decision  of  the 
House  of  Lords  in  Harvey  v.  Farquhar  (Feb.  22,  1872),  it  is-  of 
course  useless  to  dispute  the  authority  of  the  law.  But  we  aie 
entitled  to  criticise  it  as  inconsistent  with  legal  principle  and  not 
sanctioned  by  public  policy.  That  the  doctrine  of  forfeiture  is 
entirely  without  legal  principle  is  sufficiently  proved  by  the  fact 
that  it  took  its  origin  in  a  supposed  analogy  between  the  two  cases 
of  divorce.  This  point  is  admitted  by  Lord  Chancellor  Hatherley 
in  Harvey  v.  Farquhar;  and  accordingly,  in  his  anxiety  to  find 
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some  foundation  for  what  the  Scotch  Courts  had  undoubtedly 

assumed  to  be  good  law,  he  goes  back  to  an  authority  in  1540,  in 

which,  he  says,  the  wife's  tocher  was  forfeited  in  a  case  of  divorce 

a  mensa  et  thoro  (before  divorce  a  vinetdo  was  known),  and  he  comes 

to  the  somewhat  vague  conclusion  that  "  one  can  see  many  reasons 

operating  on  the  minds  of  those  who  had  to  decide  cases  of  this 

description  in  Scotland  which  would  scarcely  be  held  to  be  a 

legitimate  foundation  for  similar  decisions  in  our  English  Courts." 

The  only  reason  he  specifies  is  the  fact  that  at  one  time  notooi 

adultery  was  punished  by  hanging.    But  forfeiture  following  on 

conviction  of  a  public  crime  could  never  suggest  a  forfeiture  in 

favour  of  a  private  person ;  and  can  hardly  be  made  the  ground  of 

decision  at  a  time  when  we  have  not  even  the  courage  to  call 

adultery  a  crime.    Besides,  in  the  decisions  which  have  actually 

occurred  in  the  seventeenth,  eighteenth,  and  nineteenth  centuries, 

no  earlier  or  different  authority  has  been  cited  than  the  Act  of 

1573  and  Lord  Stair's  analogy.    The  learned  case  for  the  appellant 

in  Harvey  v.  Farquhar  no  doubt  produces  several  fragments  of 

evidence  from  the  practice  of  the  Consistorial  Courts ;  but  it  would 

be  difiScult  to  show  that  such  a  practice,  if  it  existed,  had  any 

influence  upon  the  course  of  more  recent  decision.^    If  reports  are 

to  be  relied  on,  they  exclude  the  idea  of  a  continuity  of  doctrine 

before  and  after  the  Eeformation.    The  only  pre-Seformation  case 

on  this  subject  of  forfeiture  reported  is  AuchirUeck  v.  Stewart  (Dec. 

18, 1540),  which  says  that  on  a  divorce  for  adultery,  or  any  other 

trespass  committed  by  the  man,  the  whole  "  tocher  gude,"  and  all 

that  was  received  by  the  man  from  the  woman  in  virtue  of  the 

marriage,  ought  to  be  restored  with  profits.     No  doubt  Balfour,  a 

Commissary  as  well  as  a  Civil  Judge  both  before  and  after  the 

Reformation,  incorporates  this  case  in  his  "  Practicks,"  but  it  is, 

so  far  as  it  goes,  contradicted  by  the  cases  of  Anderson  and  Justice 

in  the  eighteenth  century.   After  the  Eeformation  the  first  reported 

case  which  occurs  is  that  of  Argyle  (Dec.  19,  1573),  in  which  the 

Countess  of  Argyle,  after  being  divorced  from  her  husband,  was 

nevertheless  found  entitled  on  his  death  to  her  interest  in  a  tack 

which  during  the  marriage  a  stranger  had  given  to  the  husband 

and  wife,  and  to  the  longest  liver  of  them,  and  to  the  heirs  and 

assignees  of  the  husband.    This  was  apparently  on  the  ground  that 

the  woman  should  tyne  only  what  she  had  got  by  reason  of  the 

marriage ;  and  therefore,  had  the  tack  been  settled  by  the  husband  on 

^  What  U  the  date  and  authority  of  the  following  style  of  decree  in  the  Commis- 
sary Court  f  *'  That  X  has  emitted  and  lost  the  dote  and  tocher,  and  all  goods  and 
gear  and  others  whatsoerer  which  X  received  with  or  on  account  of  the  compUioer 
at  or  since  their  marriage,  or  any  wise  pactioned,  etc,  to  be  paid  to  X  caiua  mairi- 
numii,  nomine  dotis,  or , propter  nupticUf  or  whatever  X  had  a  right  to  claim,  iurt 
mariti"  (**  Boyd's  Judicial  Proceedings,"  p.  110).  It  is  given  properly  enongli 
under  the  head  of  divorce  for  non-adherence,  which  was  until  1861  obtained  after 
certain  proceedings  before  the  Presbytery  of  the  bounds  in  terms  of  the  Act  of  1573, 
but  it  is  not  given  under  the  head  of  divorce  for  adultery. 
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the  marriage,  the  interest  of  the  divorced  wife  would  apparently  have 
been  forfeited.    The  case  of  Innervnck  (March  1589)  is  a  startling  one. 
"  An  heiress  divorced  for  adultery  loses  not  only  her  conjunct  fee 
and  tocher,  but  also  the  liferent  of  her  heritage ;  and  the  courtesy 
takes  place  as  if  she  were  naturally  dead."    Thus,  the  coiyunct  fee 
would  apparently  not  revive  for  the  divorced  wife's  benefit  upon 
the  death,  after  divorce,  of  her  innocent  husband.     We  have  now 
only  to  notice  the  well-known  case  of  JuMice  (Jan.  13,  1761),  which 
so  strongly  excited  the  indignation  of  Lord  Ivory  (see  his  note  to 
Erskine,  Inst.  I.  6,  48),  and  which  has  subsequently  been  doubted 
in  the  Johnstone  Beattie  cases.     In  JiLstice  v.  Murray,  in  consider- 
ation of  £500  sterling  of  tocher  paid  to  the  husband,  the  wife 
received  under  the  marriage  articles  a  liferent  annuity  of  £100. 
The  husband  was  divorced  for  adultery  and  the  wife  was  put  in 
possession  of  her  annuity,  but  she  sued  for  her  tocher  as  well.    It 
was  aigued  to  the  Court  that  the  Scotch  tocher  was  in  a  different 
position  from  the  Eoman  das,  which  did  not  become  part  of  the 
husband's  movable  estate,  subject  therefore,  under  Scotch  law,  to 
the  claim  of  jus  relictce,  and  the  claim  was  refused.     In  Harvey  v. 
Farquhar  it  was  assumed  in  the  House  of  Lords  that  this  decision 
proceeded  on  the  unsatisfactory  ground  of  immixtion  with  the 
husband's  estate.    This  would  not  exclude  an  obligation  to  restore 
or  repay,  which  was  otherwise  well  founded  in  law.     A  much  more 
equitable  ground  would  be  that  the  money  might  have  been,  or 
might  still  be,  applied  to  the  purposes  for  which  it  was  given.    But, 
of  course,  there  must  be  not  only  reason,  but  authority,  given  for  a 
forfeiture  of  this  kind.    Lord  Ivory,  when  he  says  that  tocher  must 
be  restored  in  cases  of  adultery  because  it  is  restored  in  cases  of 
non-adherence,  seems  to  assume  that  the  Act  of  1573  is  clear  upon 
this  latter  point    No  doubt  that  is  apparently  confirmed  by  the 
style  of  the  Commissaries'  Decree,  but  as  Mr.  Wallace  (Principles, 
iv.  c.  15)  points  out,  the  forfeiture  of  the  tocher  may  apply  to  the 
case  of  the  offending  wife,  for  the  statute  is  evidently  conceived  on 
the  principles  of  the  Boman  Law.    Nor,  although  the  words  dos 
and  donatio  propter  nuptias  are  used  in  this  connection,  will  any 
guiding  light  be  found  by  going  to  the  civil  law.     According  to 
that  law  the  dos  was  a  fund  ad  sustinenda  onera  niairimonii  in 
which  the  husband  took  no  absolute  interest.     If  the  husband  was 
divorced,  or  if  he  died,  the  woman  had  her  a>dio  rei  uwrUe  for 
restitution  of  the  dos  in  order  that  she  might  marry  again.     If  the 
woman  died  starde  matrimonio,  no  doubt  the  dos  remained  with  the 
widower  in  the  general  case;  but  if  it  had  proceeded  from  the  wife's 
father  or  paternal  grandfather,  that  relative  might  bring  the  a4!tio 
rei  vxorias  and  recover  the  dos.     On  the  other  hand,  divorce  of  the 
wife  certainly  cut  off  the  right  to  recover  the  dos,  and  divorce  of 
the  husband  cut  off  his  right  to  whatever  he  had  given  as  donatio 
<intiphema  or  propter  nuptias.    But,  even  assuming  the  pecuniary 
arrangements  of  a  Boman  marriage  to  be  identical  with  the  provi- 
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sions  of  a  modern  settlement^  we  must  remember  that  the  Soman 
repudium  was  not  the  same  as  the  modem  divorce.  Its  effects 
under  the  Lex  Julia  and  under  the  later  Imperial  legislation  were 
very  diflferent.  The  decision  in  Justice  v.  Murray  illustrates  the 
difference  between  the  two  systems. 

£rskine  says  that  the  Scotch  statute  of  1573  was  modelled  on 
the  Soman  I^w,  Nov.  117,  8,  2,  which  says,  in  the  case  of  the 
wife's  adultery: — "Tunc,  repudio  misso,  habere  vimm  super  ante 
nuptias  donationem,  etiam  dotem ;  et  ad  hoc,  si  filios  non  habeat, 
tantum  accipere  ex  alia  uxoris  substantia  quantum  dotis  tertia  pars 
esse  cognoscitur ;  ut  ejus  proprietati  et  dos,  et  a  nobis  definita  poena 
applicetur.  Si  enim  filios  habuerit  ex  eodem  matrimonio,  jub^mus 
etiam  dotem  (secundum  quod  de  hoc  censent  leges)  aliamque 
mulieris  substantiam  filiis  conservari ;  et  si  quidem  habeat  uxorem 
adulter^  accipere  earn  et  dotem  propriam  et  propter  nuptias  dona- 
tionem;  et  si  filios  habeat,  solo  usu  mulier  fruatur  donationis, 
proprietate  secundum  leges  filiis  servanda;  aliam  vero  mariti 
substantiam  ejus  filiis  ex  nostra  largitate  donamus;  filiis  autem 
non  existentibus,  antenuptiaUs  quidem  donationis  proprietatem 
mulieri  competere  sancimus ;  aliam  vero  mariti  substantiam  om- 
nem  fisco  secundum  antiquas  applicamus  leges."  This  can  haixlly 
be  said  to  support  the  statute  of  1573. 

The  Segiam  Majestatem  (II.  13,  14)  defines  das  at  great  length 
as  what  is  promised  by  the  man  to  the  woman  cui  ostium  ecdeka^ 
at  the  time  of  betrothal,  generally  one-third  of  the  liberum  iene- 
mentum ;  and  describes  elaborately  the  proceedings  by  brieve  for 
putting  the  widow  in  possession.  The  fourth  mode  by  which  a 
woman  may  lose  her  dos  is  said  to  be : — "  Mulier  perdit  dotem  si 
ipsa  ob  adulterium  commissum  judicio  ecclesise  a  viro  suo  recesserit 
tunc  dotem  non  potest  recipere."  But  another  meaning,  secundum 
leges  Bomanas,  is  given  to  dos  in  the  fifteenth  chapter: — "Id  quod 
cum  muliere  datur  viro  quod  vulgariter  dicitur  maritagium."  We 
may  assume  that  the  latter  is  the  dos  of  the  statute  of  1573. 

Now,  we  shall  see  immediately  that  the  Scotch  Courts  have  gone 
far  beyond  the  principle  of  keeping  skaithless  the  innocent  spouse; 
they  have  forfeited  valuable  estates  in  the  offending  spouse.  Thus, 
in  T?iom  v.  Thorn  (Juue  11, 1852),  a  father  had,  in  the  ante-nuptial 
contract  of  his  daughter,  conveyed  certain  lands  to  himself  in  life- 
rent, and  after  his  death  to  his  daughter  and  her  husband  in  cou- 
junct  fee  and  liferent,  and  to  the  longest  liver  of  the  two  in  liferent, 
but  for  the  husband's  liferent  use  only.  The  daughter  discharged 
provisions  due  under  her  father's  marriage  contract  She  was 
divorced  during  her  father's  life,  and  on  her  father's  death  she 
claimed  the  separate  liferent  of  one-half  of  the  estate.  But  it  was 
found  that  the  husband  was  entitled  to  the  liferent  of  thd  whole. 
Had  the  marriage  continued  after  the  conjunct  liferent  began  to  be 
enjoyed,  the  husband  would  of  course  have  taken  the  whole  during 
the  joint  lives.  The  deed  contemplated  marriage  dissolved  by 
death,  not  divorce,  and  did  not  provide  for  the  case  of  joint  lives 
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after  a  dissolution  of  the  marriage.     Was  it  then  the  implied  inten- 
tion of  the  father  in  this  onerous  deed  that  his  daughter,  who,  if 
married,  would  have  enjoyed  the  liferent  indirectly  through  her 
husband,  should,  if  divorced,  lose  all  interest  in  the  liferent  ?    The 
natural  answer  to  that  question  is  that  the  father  intended  a  joint 
interest  during  joint  lives,  and  that  if  his  daughter  survived  the 
marriage  she  should  have  the  whole  interest.     No  doubt  the  law 
gives  the  husband  a  title  to  the  whole  interest,  but  only  because 
and  while  the  marrit^e  lasts..    How  can  he  claim  the  whole  interest 
as  survivor  while  his  wife  is  still  living  ?    The  answer  to  that  is 
the  quotation  from  Stair,  that  "the  party  injured  hath  the  same 
l«netit  as  by  the  other's  natural  death."     We  must  bow  to  a  base- 
less abstraction,  and  hold  that  a  woman  is  dead  while  she  lives. 
Why  ?     Not  that  the  innocent  husband  may  be  kept  skaithless,  but 
that  his  interest  may  be  enlarged  at  the  expense  of  the  woman. 
He  is  to  have  the  conjunct  liferent  without  the  burdens  of  marriage, 
even  should  he  marry  three  times  again;  and  she,  though  deprived  of 
a  husband's  support,  is  to  forfeit  her  interest  so  long  as  her  husband 
Uvea   When  he  dies,  a  second  survivorship  of  spouses  will  apparently 
take  place ;  and  the  whole  which  was  enjoyed  by  the  husband  will 
now  be  enjoyed  by  the  wife.    Tt  will  be  observed  that  the  wife  does 
not  forfeit  the  ultimate  fee  of  the  estate,  nor  the  liferent  coming  to 
lier  on  her  husband's  death,  if  that  contingent  estate  were  distin- 
jiuishable  from  the  ultimate  fee.     Is  this  not  a  benefit  accruing  by 
the  marriage?    It  comes  from  a  third  party,  and  is  not  to  be 
enjoyed  during  marriage,  and  the  inducing  cause  may  therefore 
probably  have  been  a  desire  of  the  father  to  provide  for  the 
daughter.     But  may  not  this  I'easoning  apply  in  some  degree  to  the 
jrift  of  conjunct  liferent  during  marriage  ?    Take  next  the  case  of 
Macalister  v.  JIfacalister  (July  18, 1854),  in  which  there  was  a  gift 
by  the  wife's  mother  of  liferent  to  the  spouses  and  the  survivor,  but 
the  fee  was  given  to  children  (of  whom  four  existed  at  the  date  of 
the  wife's  divorce),  subject  to  a  joint  power  of  appointment.     Here, 
as  before,  the  husband  was  found  entitled  to  the  whole  liferent, 
but  it  was  held  that  the  wife  did  not  lose  her  joint  interest  in  the 
power  of  apportionment.    This  was  held  to  be  not  a  patrimonial 
Tight  subject  to  forfeiture,  but  a  power  conferred  for  the  benefit  of 
the  children.     Then  in  Johnstone  BecUtie  v.  Hope  Johnstone  (Feb. 
5,  1867),  a  father  had  bound  himself  in  his  son's  marriage  con- 
tract to  pay,  during  his  own  life,  an  annuity  to  his  son,  whom  failing 
to  his  son's  wife,  whom  failing  to  the  children  of  the  marriage.    On 
tlie  husband  being  divorced  for  adultery,  the  wife  was  found  entitled 
to  the  immediate  enjoyment  of  the  annuity,  which  had  been  granted  i  n 
contemplation  of  marriage,  and  which  had  been  assigned  for  onerous 
causes  by  the  husband    The  Lord  Ordinary,  Kinloch,  says  the  law  is 
"  both  wise  and  tender,"  and  repeatedly  refers  to  the  husband's  adul- 
tery as  a  crime  which  j  ustifies  forfeiture.    But  he  finds  it  necessary  to 
give  an  air  of  rationality  to  his  judgment,  by  observing  that  the  parties 
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must  be  beld  to  have  known  when  they  contracted  that  the  law 
identifies  divorce  and  death.  The  Lord  President,  M'Neill, says: — 
''  Seeing  the  obligation  was  undertaken  soldy  with  reference  to  the 
intended  marriage,  with  a  view  to  the  comfortable  sustenance  of 
the  wife  in  the  event  of  her  being  deprived  of  her  husband  in  her 
father-in-law's  lifetime,  it  falls  within  that  class  of  rights  which 
emerge  to  the  wife  in  the  case  of  dissolution  of  the  marriage  by 
divorce."  Had  the  father,  then,  not  in  view  the  comfortable  sus- 
tenance of  his  son  and  of  his  son's  children  ?  Is  the  intention  of 
parties  not  best  expressed  by  their  own  language,  which  says  tliat 
the  annuity  is  to  be  paid  to  the  son  during  his  life  ?  In  Harvey  v. 
Farquhar  (July  12, 1871),  to  which  we  have  already  alluded,  the 
wife  conveyed  to  her  ante-nuptial  marriage  contract  trustees  all 
sums  she  might  become  entitled  to  at  her  fathers  death,  under 
certain  deeds  executed  by  him ;  and  the  husband  put  a  sum  of 
£4000  under  the  same  trust.  The  interest  of  the  trust  funds  was 
directed  to  be  paid  to  the  husband  during  his  life,  for  the  mainte- 
nance of  the  spouses  and  the  family,  and  to  the  survivors  for  the  same 
purposes,  the  principal  being  given  to  the  children  of  the  marriage. 
On  the  death  of  the  wife's  father,  after  the  marriage  had  been 
dissolved  in  respect  of  the  husband's  adultery,  the  whole  interest 
was  paid  to  the  wife,  who  entered  into  a  second  marriage.  There 
was  a  child  of  the  marriage.  The  husband  admitted  the  wife's 
right  to  the  interest  of  the  £4000,  but  sued  for  the  interest  on  the 
sums  coming  from  the  wife's  father,  which  he  said  constituted 
tocher.  These  sums  certainly  fall  under  the  definition  of  marita- 
gium  in  the  Begiam  Majestatem.  The  Court  held  that  they  were 
really  donationes  propter  nuptias,  and  that  the  wife  was  entitled  to 
everything. 

We  have  stated  the  Scotch  law  of  forfeiture  on  divorce 
for  the  purpose  of  comparing  it  with  a  judgment  of  the  greatest 
interest  and  importance  in  the  law  of  England,  which  has  recently 
been  pronounced  by  Sir  George  Jessel,  Master  of  the  Bolls.  "We 
refer  to  the  case  of  Fitzgerald  v.  Chapman,  decided  9th  November 
1875  (L.  B.  Ch.,  Div.  I.,  p.  563).  It  is  important  in  England,  not 
perhaps  so  much  from  novelty  of  principle,  as  from  the  clearness 
and  force  with  which  the  eminent  and  learned  Judge  sets  aside 
certain  decisions  of  his  predecessor.  Lord  Bomilly.  It  is  interest- 
ing in  Scotland,  because  it  may  well  set  us  to  inquire  whether  the 
policy  of  forfeiting  rights  of  property  on  divorce  is  either  just  or 
expedient.  In  Fitzgerald  v.  Chapman  the  wife's  estate  had  been 
settled  by  binding  marriage  settlement  to  the  lady  for  her  life  for 
her  separate  use,  with  remainder  in  trust  for  the  husband  for  life, 
with  remainder  in  tiiist  for  the  issue  of  the  intended  marriage,  as 
the  husband  and  wife  jointly,  or  the  survivor,  should  appoint.  In 
the  event  of  there  being  no  issue,  the  property  was  to  be  held  in 
trust  for  the  lady  absolutely ;  but  should  she  die  in  her  husband's 
lifetime,  then  in  trust  for  such  persons  as  she  should  by  will 
ft»^noint,  and  in  default  of  appointment  to  the  lady's  father.    Part 
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of  the  settled  estate  belonged  to  the  father.    In  was  in  fact  such  a 
destiuation  as  conveyancers  all  over  the  world  are  familiar  with, 
though  the  technical  language  varies  in  different  countries.    Among 
other  contingent  estates,  which  might  or  might  not  be  of  great 
value,  it  included  a  contingent  life-interest  in  the  husband,  and  a 
contingent  estate  in  fee-simple  in  the  wife's  father.    There  were  no 
children.     The  wife  obtained  decree  of  divorce  in  respect  of  Colonel 
Fitzgerald's  adultery  and  desertion.    She  then  claimed  to  have  the 
settled  estate  conveyed  over  to  her  free  from  limitations,  and  to  the 
exclusion  of  the  two  contingent  estates  we  have  mentioned.    The 
Master  of  the  Eolls  observed  that  forfeiture  for  adultery  was 
unknown  to  the  common  law,  and  not  provided  by  any  statute. 
The  husband  had  committed  no  offence  of  which  the  Court  could 
take  cognizance.    As  marriage  settlements  remained  firm  for  the 
benefit  of  a  guilty  wife,  so  they  must  remain  for  the  benefit  of  a 
guilty  husband.     In  fact,  the  English  law  has  considered  the 
adultery  of  the  husband  a  much  less  serious  matter  than  the  adul- 
tery of  the  wife.    Even  now,  no  right  to  divorce  arises  in  England 
on  the  adultery  of  the  husband  unless  it  be  accompanied  by  incest, 
bigamy,  cruelty,  or  desertion.     And  as  regards  divorce  on  the  adul- 
tery of  the  wife,  it  had  required  a  statute  to  deprive  her  of  the 
common-law  right  to  dower.    The  learned  Judge  further  referred 
to  the  old  practice  under  private  bills  of  divorce,  and  to  the  limited 
power  of  modifying  settlements  conferred  on  the  Divorce  Court  by 
the  statutes  of  1857  and  1859,  to  which  we  shall  immediately 
return.     He  rejected  the  claim  of  the  wife,  and  the  decision  does 
not  seem  to  have  been  appealed.    It  will  be  noticed  that  the  judg- 
ment deals  exclusively  with  settled  property,  and  says  nothing  as 
regards  common-law  rights  of  spouses  in  unsettled  estates.     It  is, 
in  fact,  impossible  to  state  the  doctrine  of  the  common-law  of 
England  on  this  latter  subject,  and  the  reason  of  the  impossibility  is 
pla^L  There  was  no  right  to  divorce  a  vinculo  recognised  by  the  Law 
Courts ;  it  was  a  matter  for  private  legislation.    As  we  have  already 
said,  a  statute  forfeited  the  dower  of  a  wife  who  had  committed 
adultery ;  and  as  regards  the  common-law  rights  of  the  spouses,  it 
seems  to  be  held  that  since  a  decree  of  divorce  terminates  the 
loarriage,  the  parties  are  to  be  held  as  if  they  had  never  married. 

It  has  always  been  the  law  of  England  that  adultery  of  the 
wife  followed  by  divorce  does  not  forfeit  any  benefit  conferred  on 
the  wife  by  marriage  settlement  "  Nothing  which  occurs  after 
marriage  gives  the  Court  of  Chancery  jurisdiction  to  alter  the  rights 
B<^uiied  under  a  settlement  made  in  consideration  of  the  marriage  " 
(I^rd  Chancellor  Campbell  in  3vans  v.  Carrington,  Dec.  10, 1860, 
2  De  6.  F.  &  J.  481).  That  was  the  strongest  possible  case  for 
the  application  of  a  penal  theory  of  the  law,  for  the  wife  was  proved 
to  have  been  guilty  not  only  of  adultery  but  also  of  ante-nuptial  in- 
continence. But  the  husband  failed  to  set  aside  the  settlement 
mider  which  the  wife  obtained  a  jointure  of  £500  a  year.    When, 
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however,  the  case  of  a  guilty  husband  arose,  Lord  Eomilly  applied  a 
different  rule.  In  Stotft  v.  Wenmian  (L  B.  10  Eq.  15)  the  personal 
property  of  the  wife  (then  an  infant)  had  under  marriage  articles 
been  agreed  to  be  settled  in  trust  for  herself  for  life,  with  remainder 
for  her  husband  for  life,  'and  (in  default  of  children)  if  her  husband 
should  die  in  her  lifetime  then  for  the  wife  absolutely ;  or  if  the 
husband  should  survive,  then  as  the  wife  should  by  will  appoint, 
and,  in  default  of  the  wife's  appointment,  for  her  next  of  kin. 
There  were  no  children,  and  the  wife  obtained  deci'ee  of  divorce  on 
the  ground  of  desertion  and  adultery  by  the  husband  On  the 
assumption  that  the  marriage  articles  were  binding  on  the  wife, 
Lord  Bomilly  ordered  the  whole  fund  to  be  paid  oyer  to  the  wife ; 
the  contingent  life-interest  of  the  divorced  husband  being  thus 
ignored.  The  same  Judge  followed  the  same  rule  in  FusseU  v. 
Dowding  (L.  R  14  Eq.  431),  where  property  of  the  wife,  both  real 
and  personal,  was  regularly  settled  on  marriage  in  trust  for  the  wife 
during  the  joint  lives  of  the  spouses,  and,  should  there  be  no  issue 
(an  event  which  happened),  for  the  wife,  her  executors,  ad- 
ministrators and  assigns,  if  she  should  survive  her  husband ;  but,  if 
she  predeceased  her  husband,  for  life  to  the  husband,  and  to  such 
persons  as  the  wife  should  by  will  appoint,  or  to  her  next  of  kin, 
under  the  Statutes  of  Distribution,  as  if  she  had  died  intestate  and 
unmarried.  The  wife  obtained  decree  of  divorce,  and  the  whole 
settled  property  was  given  to  her,  apparently  on  the  ground  that 
even  with  regard  to  settled  property  the  wife  is  put  by  the  decree 
of  divorce  in  the  same  position  as  if  the  husband  had  died.  In 
Wilkinson  v.  Oibson  (L.  R  4  Eq.  162)  a  much  abler  Judge,  Y.  C. 
Wood  (Lord  Hatherley),  treated  a  much  larger  contingent  interest  of 
the  divorced  husband  in  the  same  way.  But  in  that  case  the 
interest  was  acquired  only  by  post-nuptial  settlement ;  and  as  the 
English  Law  permits  a  married  woman  to  bind  her  reversionaiy 
interests  except  in  cases  provided  for  by  Act  of  Parliament  (of 
which  this  was  not  one),  the  question  was  considered  as  one  of  the 
reversionary  interests  of  a  married  woman,  not  the  subject  of  settle- 
ment, and  not  reduced  into  possession  by  the  husband.  In  Knox  v. 
IVdls  (34  L.  J.  Ch.  150)  the  same  Judge  held  that  an  annuity 
during  the  joint  lives  of  husband  and  wife  contained  in  the  will  of 
the  husband's  father  was  terminated,  as  regards  the  wife's  interest 
in  it,  by  a  decree  of  divorce  founded  on  her  adultery.  But  this  case 
of  course  diflTers  widely  from  that  of  marriage  settlement,  for 
the  testator^s  intention  regulated  the  rights  of  parties,  and  As 
matter  of  law  the  property  of  that  annuity  was  in  the  husband. 
The  husband  was  found  entitled  to  the  whole  annuity.  But 
the  law  as  laid  down  by  Lord  Campbell  has  now  been  applied  by 
Sir  George  Jessel  to  the  case  of  the  guilty  husband.  The  Court  of 
Chancery  has  even  gone  the  length  of  ordaining  a  husband  to 
perform  marriage  articles,  although  at  the  time  the  wife  was  living 
in  adultery.    Under  the  old  system  of  Private  Divorce  Bills,  Parlia- 
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nent  sometimes  sanctioned  clauses  which  varied  the  provisions  of 
binding  settlements,  but  the  general  rule  was  that  these  rights  were 
not  interfered  with.  Particular  clauses  of  the  Bill  excluded  the 
innocent  husband  from  futiire  acquirenda  of  the  wife,  and  the 
guilty  wife  from  dower,  freebench,  and  thirds  in  the  husband's 
property,  and  the  guilty  husband  from  all  interest  in  the  wife's 
property  then  possessed,  or  to  be  subsequently  acquired  by  her. 
"  The  legislature  does  not  deprive  the  injured  party  of  any  property 
acquired  in  right  of  the  marriage"  (Macqueen,  Appell.  Jurisd., 
p.  509).  The  House  of  Lords*  committee  was  in  the  habit  of  insert- 
ing clauses  making  reasonable  provision  for  the  wife  (even  when 
guilty)  when  no  provision  had  been  secured  to  her ;  and  these  pro- 
visions were  frequently  adjusted  with  reference  to  the  amount  of 
the  wife's  marriage  portion.  But  in  so  far  as  the  marriage  settle- 
ment was  not  expressly  varied  by  the  Divorce  Bill,  it  might  be  en- 
forced for  the  benefit  of  the  divorced  wife.  Again,  by  the  original 
Divorce  Court  Act  (20  &  21  Vict  c.  85,  sec.  45)  that  Court  was  em- 
powered, where  sentence  of  divorce  for  the  adultery  of  the  wife  had 
been  pronounced,  and  where  it  appeared  that  the  wife  was  entitled 
to  any  property  in  either  property  or  reversion,  to  order  a  reason- 
able settlement  of  such  property,  or  part  thereof,  for  the  benefit  of 
the  innocent  party  and  of  the  children  of  the  marriage,  or  either  or 
any  of  them.  Tins  power  has  been  exercised  in  the  case  of  March 
V.  March  and  Palwmbo  (1  P.  &  M.  440),  where  Lord  Penzance  said : 
'*  If  this  union  has  been  broken,  and  the  common  home  abandoned 
by  the  criminality  of  one  without  fault  in  the  other,  it  seems  just 
that  the  innocent  party  should  not,  in  addition  to  the  grievous 
wrong  done  by  breach  of  the  marriage  vow,  be  wholly  deprived  of 
the  means  to  the  scale  of  which  he  may  have  learned  to  accom- 
modate his  life.  It  would  be  of  evil  example,  if  this  Court  were  to 
decide  that  the  entire  fortune  of  a  wealthy  married  woman  was  to 
be  reckoned  as  part  of  the  prospects  of  an  adulterer,  or  the 
resources  of  second  home  for  a  guilty  woman." 

The  power  of  settling  unsettled  property  thus  given  to  the 
Divorce  Court  was  extended  to  settled  property  by  the  5th  section 
of  the  Act  22  Vict  cap.  61,  which  provides  that  on  final  decree  of 
dissolution  of  marriage  the  Court  may  inquire  into  the  existence  of 
ante-nuptial  or  post-nuptial  settlements  made  on  the  parties  whose 
marriage  is  the  subject  of  decree,  and  may  make  such  orders  with 
reference  to  the  application  of  the  whole  or  a  portion  of  the  property 
settled,  "either  for  the  benefit  of  the  children  of  the  marriage,  or  of 
their  respective  parents."  It  has  been  decided  that  this  power  can  be 
exercised  only  where  there  is  issue  of  the  marriage  living  when  the 
application  for  an  order  is  made  {Bird  v.  Bird^  1  P.  &  M.  231).  In 
that  case  Lord  Penzance  said  that  he  could  see  no  reason  in  policy 
^hy  the  power  conferred  by  the  Act  should  have  been  so  restricted, 
but  he  felt  bound  by  the  language  of  the  Act,  which  spoke  of 
"parents,"  not  of  "husband  and  wife*'  or  "parties  to  the  suit." 
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"  It  is  impossible  to  say  that  a  person  who  has  no  child  living,  and 
whose  only  child  roay  have  died  twenty  years  ago,  is  now  a  parent." 
In  the  subsequent  case  of  Corrance  v.  Corrance  (1  P.  &  M.  495), 
the  very  pertinent  question  was  put,  *  Why  should  a  guilty  spouse 
derive  a  benefit  from  settlements  if  there  are  no  children  which  he 
or  she  would  not  derive  if  there  were  children?"  The  Appeal 
Court,  however,  held  that  the  Act  only  authorizes  an  alteration  of 
a  parent's  interest  in  connection  with  the  interest  of  existing  chil- 
dren. "  It  might  in  some  cases  be  prudent  and  convenient,  where  a 
home  is  broken  up,  that  provision  should  be  made  for  the  children, 
not  only  directly  by  giving  a  benefit  to  them,  but  also  indirectly  by 
giving  a  benefit  to  their  parent"  The  Court  contrasted  the  lan- 
guage of  the  Act  with  that  in  the  Act  of  1857,  which  enables  au 
innocent  husband,  independently  of  the  existence  of  children,  to 
obtain  an  interest  in  the  unsettled  property  of  his  unfaithful  wUe; 
and  they  rightly  rejected  the  intermediate  view  that  their  jurisdic- 
tion emerged  where  children  had  been  bom  and  had  died,  but  not 
where  the  marriage  had  been  childless. 

In  conclusion,  the  great  fault  of  the  Scotch  law  on  this  subject 
is  that  it  is  a  law  of  forfeiture,  without  sufficient  authority  or  in- 
telligible  reason  given.  It  is  not  a  law  of  restitutio  in  integrum, 
which  might  be  defended  on  the  ground  that  the  contract  of  mar- 
riage had  issued  in  failure.  It  is  not  a  law  for  keeping  skaitbless 
an  injured  person.  As  regards  legal  rights,  it  creates  on  divorce  a 
legal  right  which  otherwise  would  emeige  only  on  natural  death, 
and  it  does  so  whether  or  not  there  are  conventional  rights  to  be 
enforced.  As  regards  conventional  rights,  it  alters  aqd  destroys 
the  onerous  conventions  of  parties,  third  parties  as  well  as  spouses, 
and  it  diverts  settled  property  from  the  purposes  for  which  it  was 
settled.  Where  a  contract  has  been  broken  by  the  fault  of  one 
party,  the  ordinary  rule  is  to  give  damages  or  compensation ;  not  to 
enforce  all  the  stipulations  on  the  one  side  and  to  imply  additional 
stipulations  on  that  side,  and  to  cut  down  all  the  stipulations  on 
the  other  side.  The  conception  of  the  English  Divorce  Acts,  which 
look  to  the  position  of  parties  and  the  state  of  the  family,  seems 
much  more  reasonable  than  the  law  of  absolute  forfeiture. 


A  PKOCUKATOR-FISCAIr-WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BE. 


VIL 


In  last  number  we  showed  the  inadequacy  of  all  the  reports  to 
Circuit  Courts,  Lord  Advocate,  and  Crown  Counsel,  to  prevent 
illegal  and  prolonged  detentions  of  the  subject  previous  to  committal 
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for  trial  We  omitted,  however,  to  notice  that  the  Court  of  Justiciary, 
by  Act  of  Adjournal  of  January  26, 1872,  attempted  to  deal  with 
the  evil  by  getting  half-yearly  a  certificate  of  the  prisoners  in  jail 
sent  to  the  Lord  Justice-Clerk,  which  seems  to  have  been  better 
fitted  for  exposing  the  detentions  in  jail  than  the  subsequent  efforts 
of  the  Legislature  and  the  Lord  Advocate's  Deputes.  Strong  testi- 
mony to  the  inefficiency  of  these  efforts,  we  discover,  is  borne  by 
the  practice  which  obtains  among  the  Sheriffs  resident  in  Edin- 
burgh, the  majority  of  whom  have  for  long  obtained  frequent — 
some  with  populous  counties,  once  a  week,  but  the  others  generally 
once  a  month — ^reports  as  to  crime  embracing  detentions  before 
committal  for  trial  One  of  the  Sheriffs  who  gets  simultaneously 
independent  reports  from  his  Fiscal  and  chief  constable  as  to  the 
crime  of  the  month  has  the  particulars  distributed  under  the 
following  heads  in  columns : — 

First,  By  the  Fiscal — (1)  offence  or  matter  of  investigation ;  (2) 
date  thereof;  (3)  locus;  (4)  name  and  designation  of  accused  or 
other  person  specified ;  (5)  date  when  Procurator-Fiscal  received 
information ;  (6)  procedure  by  Procurator-Fiscal  and,  if  reported, 
date  of  transmission  to  Crown  Agent ;  (7)  Crown  Counsel's  memo- 
randa and  date  of  receipt ;  (8)  date  of  first  calling  or  first  diet ;  (9) 
if  tried,  date  of  trial;  (10)  if  not  tried,  date  fixed  for  trial;  (11) 
result  of  trial ;  (12)  sentence ;  and  (13)  remarks. 

Second,  By  the  chief  constable — (1)  name  and  designation  of 
accused,  or  party  cited  or  apprehended,  or  specification  of  crime, 
offence,  sudden  death,  etc.,  investigated ;  (2)  numbers  and  names  of 
officers  connected  with  the  case,  and  their  connection  with  it  ;i  (S) 
date  of  receipt  by  police  of  information ;  (4)  date  of  report  by 
police  to  Procurator-Fiscal;  (5)  Procurator-Fiscal  to  whom  re- 
ported ;  (6)  offence  charged  in  police  report,  or  cause  of  investi- 
gation ;  (7)  how  long  and  where  persons  detained  without  warrant ; 
f  8)  result  of  report  to  Procurator-Fiscal ;  (9)  date  of  report  of  result 
by  Procurator-Fiscal ;  (10)  offence  for  which  prosecuted ;  (11)  date 
of  prosecution ;  (12)  result  of  prosecution;  (13)  tribunal ;2  (14) 
iBmarks. 

The  returns  obtained  by  the  other  Sheriffs  differ  slightly  but  not 
essentially  from  those  the  contents  of  which  have  been  thus  given 
in  detail.  It  would  appear  that  only  two  or  three  of  all  the 
Sheriffs-Substitute  have  asked  that  these  returns  be  sent  to  them 
ill  the  first  place  to  examine,  and  in  order  that,  after  examination, 

^  The  valae  of  this  information  may  not  be  at  once  apparent,  bat  its  importance 
appears  when  it  is  considered  that  the  Sheriff  can  thereby  check  the  account  against 
lib  coant^  and  exchequer,  and  thus  prevent  officers  having  no  connection  with  a 
case  makmg  charges  regarding  it. 

'  The  particulars  sought  in  columns  5,  10,  11,  12,  and  13  at  first  sight  appear  a 
repetition  of  details  in  Fiscal's  return.  But  this  is  not  necessarily  the  case,  as  the 
chief  constable's  return  embraces  aU  the  crimes  and  charges  before  Justices  of  the 
Peace  and  Magistrates  of  burghs  and  populous  places,  and  these  details  enable  the 
Sheriff  to  call  the  atcentioii  of  these  Magistrates  to  improper  detentions  before  trial. 
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they  may  transmit  them  to  their  Sheriffs.  This  rather  confirms 
our  views  as  to  the  amount,  or  rather  want,  of  attention  which  the 
Substitutes  accord  to  criminal  business,  which,  although  the  most 
important  to  the  public,  is,  in  their  estimation,  inferior  to  the  civil 
business,  which  seldom  affects  any  but  private  interests.  It  is  well 
for  the  public  to  know  that  this  estimate  is  not  endorsed  by  the 
Supreme  Criminal  Judges  or  by  the  Sheriffs. 

We  were  led  to  introduce  our  notice  of  these  returns  as  to  tried 
and  untried  criminals  by  the  demand  which  the  Crown  OflBce 
makes  upon  Procurators-Fiscal  for  a  four-monthly  return.  This 
demand  seems  never  to  have  been  submitted  to  the  Sheriffs,  or  their 
approval  of  it  requested,  which  would  only  have  been  courteous, 
not  to  say  right,  seeing  that  the  Procurators-Fiscal  are  not  Crown 
officials.  The  ignorance  which  exists  even  in  Crown  officials  on 
the  subject  is  one  result  of  that  intercommunication  and  inter- 
dependence of  Procurators-Fiscal  and  Crown  Counsel,  which  ve 
have  traced  to  its  origin  (in  1766)  in  the  Fiscals  beginning  to 
report  the  Sheriff's  criminal  cases  to  the  Crown  Agent  on  occasions 
when  the  Sheriff  wished  to  relieve  the  county  of  trials  and  get 
them  borne  by  Exchequer.  The  gradual  but  steady  development 
of  this  intercommunication  and  interdependence  now  claims  our 
notice. 

To  appreciate  this  intercommunication  and  interdependence,  we 
draw  attention  to  the  different  results  which  flowed  from  the 
former  practice  of  the  Procurators-Fiscal  handing  their  criminal 
cases  to  the  Sheriffs-Substitute,  who  selected  those  requiring  to  be 
forthwith  disposed  of  from  those  of  sufficient  gravity  to  be  sent 
by  him  to  the  Sheriff.  The  Substitutes  in  uncompleted  cases 
pointed  out  their  difficulties,  and  if  the  cases  were  completed, 
marked  on  the  papers  their  recommendation  either  to  take  no 
further  proceedings,  or  to  try  the  case  summarily  or  by  jury,  either 
before  themselves  or  on  Circuit,  and  transmitted  the  cases  to  the 
Sheriff  in  Edinbui^h.  The  Sheriff  then  set  himself  to  give  instruc- 
tions in  uncompleted  cases,  and  after  renewing  his  Substitutes 
decisions  as  to  the  course  to  be  adopted,  sent  the  cases  which  he 
approved  of  being  tried  to  the  Lord  Advocate  in  a  letter  to  that 
official,  returning  the  others  either  with  or  without  instructions  to 
his  county.  This  manner  of  dealing  with  criminal  cases  continued 
until  about  1839,  and  was  the  only  one  which  could  and  did  secure 
to  these  cases  the  benefit  of  the  double  office ;  for  their  considera- 
tion and  disposal  by  the  Substitute  was  secured  as  well  as  their  con- 
sideration and  disposal  by  the  Sheriff.  The  Advocates-Depute,  too, 
were  kept  to  their  proper  province ;  and  while  they  retained  such 
cases  as  the  Sheriff  thought  should  go  to  Circuit,  they  returned  the 
others  to  him,  with  a  note  of  what  trials  they  sanctioned  at  Im- 
perial expense.  In  this  way  not  only  was  the  arrangement  with 
the  Treasury  as  to  a  check  of  the  chaises  imposed  upon  Ex- 
chequer as  regards  Sheriff  Court  cases  carried  out,  but  effect  was 
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given  to  the  then  and  still  unrepealed  (although  now  disregarded) 
provisions  of  the  statutes  of  1709  (8  Anne,  cap.  16,  sect.  14),  and 
of  1828  (9  Geo.  IV.  cap.  29,  sect  5),  as  regards  the  transmission  of 
cases,  "  together  with  such  writes  or  other  evidence  or  proof  as  are 
to  be  made  use  of  in  the  tryals  before  the  Judges  at  the  respective 
Circuits  ...  at  least  forty  days  before  the  holding  of  the  respective 
Circuit  Courts,  that,  being  given  to  Her  Majestie*s  Advocate  or  such 
as  discharge  that  trust  in  Scotland,  lybels  and  indictments  may  be 
raised  and  executed  against  parties*  assysers  and  witnesses." 

Our  past  survey  of  the  changes  in  criminal  procedure  will  have 
been  without  result  if  it  has  not  disclosed  how  much  pounds, 
shillings,  and  pence  have  had  to  do  with  them.  So  here  again, 
under  this  influence,  it  is  not  to  be  doubted  that  occasionally  a  case 
marked  by  the  Sheriff  for  Sheriff'  and  jury  was  by  a  slight  stretch 
of  authority  on  the  part  of  Crown  Counsel,  if  not  expressly,  still 
virtually,  refused  as  a  charge  against  Exchequer  by  being  returned, 
with  the  suggestion,  or  even  retained  in  order,  that  it  might  be 
indicted  for  the  High  Court  or  Circuit.^  That  refusal,  had  the 
Sheriff  gone  on  with  the  trial,  would  have  put  the  expense  of  it  on 
his  county,  so  that  monetary  considerations  here  also  pointed  to 
concurrence  in  Ci-own  Counsel's  suggestion.  And  then  the  Sheriff 
and  Sheriff-Substitute's  salary  remained  unaffected  by  a  result 
which  relieved  one  or  other  of  them  of  the  trial  Even  the  Pro- 
curator-Fiscal did  not  suffer  sensibly;  for  he  would  probably  get  the 
indictment  to  revise,  and  have  to  attend  the  trial  at  the  Circuit 
town.  The  only  misfortune  was  that  the  latter  sums  did  not  enter 
the  SlierifCs  accounts  which  went  to  Exchequer,  and  were  the  data 
upon  which,  as  we  shall  presently  see,  the  Fiscal's  salaries  were  fixed. 
A  tax-payer  cannot  but  feel  some  sympathy  with  the  officials  at 
Exchequer  in  dealing  with  the  hydra-headed  monster  of  criminal 
law  expenses,  for  no  sooner  had  they  fixed  a  salary  for  one  official 
than  the  charges  began  mysteriously  to  increase  in  another  quarter, 
and  that  notwithstanding  such  an  effective  system  of  check  as 
they  thought  they  had  in  Crown  CounseL  Even  the  undoubted  in- 
crease of  crime  seemed  hardly  to  account  for  the  curious  pecuniary 
results  which  forced  themselves  on  the  notice  of  the  Treasury. 

The  easy  way  in  which  Sheriffs  parted  with  the  selection  of  the 
cases  to  be  tried  on  Circuit,  and  the  desire  it  evinced  on  the  part 
of  men  generally  very  much  occupied  with  private  practice  to 
devolve  executive  duties  on  others,  followed  shortly  after  1828, 
iipon  their  beginning  to  select  members  of  the  Bar  to  fill  vacant 

^  Not  only  were  AdvocateB-Depute  paid  at  one  time  by  fees,  to  the  increase  of 
v^hlch  the  number  of  indictments  contributed,  bat  their  clerks  were,  until  Lord 
Jerviswoode,  while  Lord  Advocate  in  1859,  got  them  put  on  salary  paid  by  fees  on 
the  indictments  they  drew.  It  thus,  among  other  things,  depends  as  much  on  the 
Adrocate- Depute,  or  perhaps  his  clerk,  as  on  the  crime  of  the  district,  whether  the 
jtiry  have  heavy  or  light  work  on  a  Circuit  The  late  claims  of  Sheriffs-Substitute 
for  An  increase  of  sabiry  have  been  very  much  founded  on  the  increase  of  their  work, 
which  is  caused  by  the  lightness  of  the  Circuits. 
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Sheriif-Substituteships ;  and  their  acquiescence  in  the  suggestion 
of  the  Lord  Advocate  of  the  day  (which  was  carried  out  in  1825  by 
the  Act  6  Geo.  IV.  cap.  23,  sect.  9),  that  future  salaried  Sherififs- 
Substitute  whom  they  selected  should  have,  before  they  could  act, 
*'  a  certificate  under  the  hands  of  the  Lord  President  of  the  Court 
of  Session,  and  the  Lord  Justice-Clerk,  bearing  that  such  person 
is  duly  qualified  and  capable  to  discharge  the  duties  of  the  said 
office." 

Sheriffs-Substitute,  appointed  even  with  this  impriviatur,  were 
still  removable  by  the  Sheriff  at  pleasure;  and  accordingly  the 
Sheriff  was  not  ignored  in  the  criminal  work,  and  cases  were  all 
sent  to  the  Lord  Advocate  through  him  until  after  1838.  In  1838, 
Slieriffs-Substitute  were  made  irremovable  (1  &  2  Vict  cap.  119) 
"  by  the  present  or  any  future  Sheriff,  unless  with  the  consent  of 
the  Lord  President  and  Lord  Justice-Clerk  for  the  time  being  ex- 
pressed in  writing,"  and  thereafter  they  caused  the  Procurators- 
Fiscal  to  send  criminal  cases  direct  to  the  Crown  Agent,  depriving  the 
accused  in  such  cases  of  the  consideration  of  his  case  by  the  Sheriff. 
This  practice  received  countenance  from  expressions  in  "  Sugges- 
tions for  the  Medico-Legal  Examination  of  Dead  Bodies,"  which 
were  issued  from  the  Crown  Office  in  1839,  and  which  had  the 
justification  afforded  by  the  probability  that  such  examinations 
might  in  many  cases  relate  to  murder  as  one  of  the  pleas  of  the 
Crown.  Previous  to  1828,  precognitions  and  all  preliminary  in- 
vestigations, even  in  the  pleas  of  the  Crown,  were  under  the  sole 
control  of  the  Sheriff  until  he  transmitted  them  to  the  Lord  Advo- 
cate. 

The  Sheriff,  in  criminal  matters,  now  very  seldom  interferes  per- 
sonally, although  of  course  he  is  quite  entitled  to  do  so,  but  waits 
until  it  is  suggested  by  Crown  Counsel  that  he  should  do  so.  The 
superintendence  of  the  criminal  work  is  done  by  the  Sheriff-Sub- 
stitute too  often  on\j  fictione  juris,  leaving  the  work  more  or  less  to 
be  done  practically  by  the  Procurator-Fiscal,  with  the  assistance  of 
Crown  Counsel,  to  whom,  owing  to  the  want  of  assistance  nearer 
home,  he  now  more  or  less  resorts. 

The  check  which  existed  in  the  Sheriff  and  Sheriff-Substitute's 
supervision  having  thus  been  almost  entirely  removed,  and  the 
expenses  of  reported  cases  charged  against  Exchequer  having 
simultaneously  increased  very  much,  the  Treasury,  as  they  had 
found  that  salaries  had  so  effectually  extinguished  the  energies  of 
the  Sheriffs  and  Sheriffs-Substitute,  intimated  to  the  Sheriffs  in 
1850  their  intention  to  put  as  many  Fiscals  as  they  could  induce  to 
accept  of  salaries  upon  the  footing  of  a  salary  in  lieu  of  all  fees  for 
criminal  work.  Their  necessary  outlays  were  to  be  still  allowed, 
subject  to  taxation — a  relaxation  in  favour  of  the  Fiscals  which  had 
not  and  has  not  been  communicated  either  to  the  Sheriff  or  Sheriff- 
Substitute,  whose  salaries  cover  all  outlays. 

The  Treasuiy  in  this  movement  were  not  aware  how  much  their 
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vaunted  check  at  the  Crown  OflBce  was  at  fault    The  Crown  OfiSce 
was  no  exception  to  the  pecuniary  influence  we  have  already 
noticed  at  work  in  every  other  direction,  and  naturally  sought  at 
least  to  justify  its  own  existence  and  the  expenditure  to  which  it 
was  subjecting  counties  and  Exchequer.      Crown  Counsel  were 
seldom  ever  known  to  recommend  a  private  party  to  prosecute,  and 
thus  relieve  Exchequer.     It  was  Crown  Counsel  who  got  all  the 
Post-Office  prosecutions  put  into  their  hands  and  those  of  the 
Fiscals.    The  Mining  Acts,  which  began  to  be  passed  in  1842, 
although  they  mention  the  Sheriflf  as  "  having  jurisdiction  in 
the  county  or  place,"  made  the  Lord  Advocate  the  official  to 
whom  notice  of  accidents  are  to  be  sent ;  and  the  Lord  Advocate, 
forthwith  ignoring  the  Sheriffs,   employed  the  Fiscals  to  com- 
municate with  owners  and  inspectors,  and  to  report  on  accidents, 
not,  of  course,  at  the  county's,  but  at  Imperial  expense.    Then,  in 
1845,  the  Poor  Law  and  the  subsequent  circulai's  of  the  Board 
of  Supervision  were  made  useful  in  increasing  the  intercourse 
between  the  Fiscals  and  Crown  Office,  for  which  Exchequer  had  to 
pay.    In  fact,  this  was  only  carrying  out  the  instructions  which 
Crown  Counsel  had  given  to  the  Procurators-Fiscal  in  1839,  that  in 
every  case  of  suspicious,  or  accidental  or  sudden  death,  a  precogni- 
tion— of  course  at  Imperial  expense — should  be  taken  and  reported, 
or  a  report  should  be  made,  not  to  his  Sheriff  or  Sheriff-Substitute, 
but  "for  the  information  and  consideration  of  Crown  Counsel." 
"  The  proceedings  taken  in  carrying  out  the  foregoing  instruction 
shall  in  every  case  be  reported  in  ordinary  course  to  the  Crown 
Agent  by  the  Procurator-Fiscal  charged  with  their  execution  "  by 
Crown  Counsel !     But  old  statutes  were  laid  under  contribution  as 
well  as  new  by  the  Fiscals  and  Crown  Counsel.      "  Crown  Counsel 
having  received  information  that  the  mode  of  disposing  of  mer- 
chandise by  lottery  has  of  late  (March  31,  1836)  been  attempted 
in  sundry  towns  and  villages  in  the  country,  and  is  likely  to 
increase,  have  resolved  that  such  practice  should  be  checked  in  all 
instances  as  soon  as  possible,  so  as  to  prevent  both  the  traders  and 
the  public  from  hazarding  their  funds  in  an  illegal  adventure.    The 
Procurator-Fiscal  will  therefore,  in   every  instance,  apply  to  the 
Judge  Ordinary  fur  an  interdict  against  such  lotteries,  referring  to 
the  Act  42  Geo.  III.  c.  119,  and  to  the  case  of  Fraser  v.  Sprott 
(July  7, 1796,  M.  9524)  as  the  authority  upon  which  the  interdict  is 
applied  for."    The  expenses  of  such  proceedings  as  interdicts,  being 
civil  proceedings,  would  seem  not  to  be  included  in  the  salaries 
fixed  for  Procurators-Fiscal  for  criminal  proceedings  which  the 
Sheriffs  could  charge  against  the  county  under  the  Act  of  1725. 

The  extent  and  seriousness  of  this  assumption  of  authority  by 
Crown  Counsel  is  best  tested  by  the  fact  that  they  venture  to 
impose  expenses  which  are  in  the  first  instance  chargeable  by  the 
Sheriffs  against  their  counties  under  the  Act  of  1725,  and  may  be 
recouped  by  Exchequer  under  arrangements  which  the  Lords  of 
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the  Treasury  may  terminate  any  day,  and  are  more  likely  to  do  to 
the  disadvantage  of  counties  if  they  come  to  be  oppressed  by  a  con- 
tinuance of  the  increase  in  criminal  charges.  As  the  Chancellor  of 
the  Exchequer  put  it,  in  his  remarks  in  the  House  on  April  5, 
1877,  on  this  practice  of  recouping  criminal  expenses  to  counties  in 
England,  which  is  the  same  as  obtains  in  Scotland, — ''  it  was  only 
by  an  Act  of  Grace  that  some  thirty  years  ago  the  State  took  upon 
itself  to  defray  the  whole  of  the  cost.  He  thought  it  was  a  fair, 
right,  and  proper  thing  that  the  State  should,  upon  a  general  state- 
ment of  the  amount  of  cost  of  criminal  prosecutions,  recoup  to  the 
local  authorities  the  amount  so  expended  by  them." 

This  amount  is  in  England  kept  down  by  their  system  of  private 
prosecution.  Why  private  prosecution  has  fallen  in  desuetude  in 
Scotland,  although  still  competent  {Macintosh  of  Holm  v.  The  Lord 
Advocate,  Feb.  22,  1872,  2  Couper  250),  is  not  difficult  to  dis- 
cover, in  the  pecuniary  interest  which  Procurators-Fiscal  and  Crown 
Counsel  had  for  long  in  its  discouragement  While  it  may  be  that 
in  England  private  prosecution  has  been,  in  the  relief  of  counties 
and  Exchequer,  pushed  to  an  extreme,  it  might  (but  not  with  the 
same  good  effect,  since  Fiscals  have  been  put  on  salaries)  be  veiy 
beneficially  resuscitated  in  Scotland.  There  are  three  classes  of 
cases  in  which  it  might  very  usefully  be  resumed :  (1)  Cases  of 
alleged  mercantile  embezzlement;  (2)  Cases  of  alleged  fire-raising 
where  the  subjects  were  insured ;  and  (3)  Cases  of  alleged  forgery 
of  bills  when  the  bills  are  in  the  hands  of  bank  agents. 

A  charge  of  mercantile  embezzlement  is  often  made  where  the 
accused  is  more  sinned  against  than  sinning.  Accounts,  moreover, 
have  got  into  such  confusion  that  an  ascertainment  of  the  real 
state  of  matters  is  eminently  desirable,  especially  at  the  public 
expense.  This  is  too  oft^n  and  too  easily  accomplished  by  lodging 
a  written  information  with  the  Procurator-Fiscal,  who,  instead  of 
the  present  practice  of  immediately  raising  a  prosecution  himself, 
shoiUd,  if  he  gets  the  SheriflT  or  Sheriff-Substitute's  approval, 
intimate  the  necessary  concurrence  to  a  private  prosecution. 

Charges  of  fire-raising,  whereby  insurance  companies  reUeve 
themselves  of  the  expense  of  inquiry,  are  again  eminently  fitted 
for  prosecution  at  their  own  instance  and  expense,  with  concurrence 
of  the  Procurator-Fiscal. 

The  pre-eminent  value  of  a  forged  bill,  especially  on  the  North 
Circuit,  has  passed  almost  into  a  proverb.  While  it  would  not 
diminish  that  value,  it  would  put  the  cost  of  prosecution  on  pockets 
which  should  more  appropriately  bear  it,  if  the  necessary  concur- 
rence to  a  private  prosecution  by  the  bank  agent  holding  the  bill 
were  directed  by  the  Sheriff  or  Sheriff-Substitute  to  be  offered  by 
the  Procurator-Fiscal  in  such  cases.  Had  Procurators-Fiscal  re- 
sorted to  their  Sheriffs  and  Sherifis-Substitute,  there  is  no  doubt 
that  these  magistrates  could,  when  such  cases  began  to  be  enter- 
tained by  Procurators-Fiscal,  have  applied  the  remedy  suggested, 
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and  enforced  obedience  by  refusing  to  put  the  cases  on  the  counties 
under  the  Act  of  1725.  But  being  passed  by  the  Sheriff  and 
Sheriff-Substitute,  if  either  were  consulted,  and  thereafter  claimed 
by  the  Sheriff  in  Exchequer  on  behalf  of  the  Fiscal,  they  were, 
to  the  relief  of  counties  and  to  the  good  fortune  of  Pro- 
curators-Fiscal, passed  in  Exchequer,  and  paid  for  by  them. 
The  knowledge  of  the  Fiscals,  however,  that  their  Sheriffs 
might  refuse  to  put  these  cases  either  on  the  county  funds 
or  on  Exchequer,  and  thus  leave  them  in  a  fix,  contributed 
to  the  success  of  the  salary  project  Let  us  illustrate  this  by  a 
case  which  occurred  with  a  Fiscal  while  on  fees,  and  not  on  salary. 
That  Fiscal,  without  his  Sheriff  being  communicated  with,  got  an 
order  direct  from  Crown  Counsel  to  prepare  and  send  up  a  report 
on  the  conduct  of  the  Sheriff  and  his  Sheriff-Substitute  in  refer- 
ence to  some  riotous  proceedings  which  had  taken  place.  The 
employment  of  their  oflBcer  to  report  on  their  conduct,  while  it 
was  not  the  most  courteous  proceeding  to  these  magistrates,  turned 
out  to  be  next  to  useless,  as  these  magistrates  had  made  their 
arrangements  without  taking  the  Procurator-Fiscal  into  their  con- 
fidence, reserving  his  action  for  its  proper  province  of  precognition 
and  the  necessary  procedure,  if  criminal  charges  should  afterwards 
be  preferred.  The  Procurator-Fiscal  had  more  respect  for  his 
superiors  than  to  precognosce  them  for  the  information  of  Crown 
Counsel;  but  in  other  quarters  he  made  inquiries,  which  resulted  in 
a  report  being  sent  to  the  Crown  Office.  This  report  came  to  the 
knowledge  of  the  Sheriff  by  its  being  sent  to  him  by  Crown 
Counsel,  to  indicate  the  existence  of  a  state  of  matters  of  which 
tliey  thought  that  he,  as  Sheriff  of  the  county,  should  be  informed, 
while  be  and  the  Sheriff-Substitute  knew  more  about  it  than  any 
one  else.  When  the  year's  accounts  came  to  be  passed  by  the 
Sheriff  as  against  the  county,  he  refused  to  pass  the  fees,  etc.,  for 
this  report,  and  would  not  charge  it  against  the  county  under  the  Act 
of  1725,  reserving  the  consideration  of  the  matter  for  Exchequer. 
At  Exchequer  it  was  taxed  off,  and  then,  as  the  same  Sheriff 
still  refused  to  claim  the  expense  from  the  county,  the  Procurator- 
Fiscal  applied  to  the  Lord  Advocate,  who,  although  the  application 
was  made  a  year  ago,  has  never  yet  paid  the  Fiscal,  and  most  pro- 
hably  never  will.  Had  this  Procurator-Fiscal  been  on  salary,  he 
would  only  have  lost  the  outlays  connected  With  the  report  with 
which  he  favoured  Crown  CounseL  It  is  right  to  say  that  no 
intentional  discourtesy  to  the  Sheriff  or  Sheriff-Substitute  was 
intended  at  the  Crown  Office  in  asking  their  Fiscal  to  report  ou 
their  conduct ;  but  the  fact  of  salary  or  monies  being  paid  at  Ex- 
chequer to  some  Procurators-Fiscal  has  not  unnaturally  led  to  the 
helief  that  they  are  Crown  officials,  and  not  merely  officers  of  the 
»^heriff,  as  the  Lord  Advocate  (as  we  saw  in  last  article)  required 
to  explain  even  to  the  House  of  Commons  on  6th  March  1877. 
rrocurators-Fiscal  undoubtedly,  however,  like  to  be  mistaken  for 
VOL.  XXI.  KO.  CCXLVII.— JULY  1877.  2  c 
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Crown  officials,  and  justify  the  junior  Crown  Counsel  in  thinking 
them  such  by  exemplary  obedience. 


THE  JUEISDICTION  OF  THE  LOCAL  COURTS  IN  lEELAND, 
SCOTLAND,  AND  ENGLAND  COMPARED. 

By  William  H.  Dodd,  Barrister-at-Law. 

No.  Ill .    (Frtm  the  "  Irish  Law  Times:') 

(IV.)  DIFFERENCES  OF  PRACTICE,  AND  PROCEDURE,  AND  IN  THE 
OFFICIAL  STAFF  OF  THE  COURTS,  WfflCH  AFFECT  THE  RECOVERY 
OF  A  DEBT. 

(1.)  The  first  and  most  notable  difference  is  as  to  the  time  of  the 
sitting  of  the  Court.  The  English  and  Scottish  Local  Courts  sit  the 
whole  year  round :  the  Irish  Court  sits  once  in  every  quarter  of  the 
year  only.  The  result  is,  that  there  may  be  great  delay  in  recover- 
ing a  small  debt  in  these  Courts;  and  the  consequence  is,  that 
many  actions  for  small  amounts  are  brought  in  the  Superior  Courts 
on  this  account 

(2.)  The  next  difference  is  in  the  staff  of  officials.  In  Ireland  the 
work  of  the  Civil  Bill  Court  is  done  entirely  by  the  Chairman,  the 
Sub-Sheriff,  the  Clerk  of  the  Peace  or  his  deputy,  and  the  process- 
servers  and  bailiffs.  In  England  there  are,  in  addition  to  tlie 
judges,  registrars,  treasurers,  high  bailiffs,  and  assistant  bailiflV. 
The  offices  of  treasurer  and  of  high  bailiff  are  now,  however,  practi- 
cally and  prospectively  abolished.  In  Scotland,  in  addition  to  the 
Sheriff  and  the  Sheriff-Substitute,  there  are  Sheriff-Clerks  and 
Sheriff-Officers.  Local  courts  in  Scotland  have  within  themselves, 
and  through  their  own  officers,  complete  and  ample  machinery  for 
service  of  proceedings,  for  hearing  and  recording  cases,  and  for  en- 
forcing decrees.  In  other  words,  duties  analogous  to  those  dis- 
charged by  the  Chairman  of  the  County,  by  the  Clerk  of  the  Peace, 
by  the  District  Begistrar  of  the  Court  of  Probate,  by  the  Sub- 
Sheriff,  the  process-servers,  and  the  bailiffs,  in  Ireland,  are  per- 
formed by  the  Sheriff,  the  Sheriff-Substitute,  the  Sheriff-Clerks,  and 
the  Sheriff-Officers.  The  existing  official  machinery  of  the  English 
Courts  has  been  practically  condemned.  It  would  appear,  therefore, 
that  the  Scottish  Courts  afford  a  sounder  model  for  any  reform  in 
the  Irish  official  staff;  and  when  the  Judicature  Commissioners 
have,  in  effect,  recommended  the  complete  adoption  of  the  Scottish 
model  of  local  jurisdiction  in  England,  it  is  obvious  that  the  Scottish 
official  staff,  through  which  that  jurisdiction  has  been  easily  and 
satisfactorily  administered,  is  the  true  model  to  follow  both  in  Ire- 
land and  England.  And  when  it  is  said  that  reforms  admittedly 
desirable  in  jurisdiction,  and  in  procedure,  cannot  be  effected 
because  there  is  no  adequate  machinery  to  carry  them  out,  we  may 
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point  to  the  great  number  of  officials  already  fully  paid,  and  wait- 
ing only  for  some  judicious  reformer  to  find  out  for  them  constant 
and  regular  work  to  do. 

(3.)  An  important  part  of  the  procedure  relates  to  what  is  called 
judgment  by  default,  or  decree  in  absence.  At  present  every  Civil 
Bill,  whether  defended  or  undefended,  must  be  proved  before  the 
Chairman;  and  this  is  a  great  protection  against  abuse.  It  ia 
strenuously  urged,  however,  by  some  writers,  that  there  should  be 
judgment  allowed  by  default,  as  in  the  Superior  Courts,  and  as  at 
present  in  England  and  Scotland.  If  the  Irish  Court  was  consti- 
tuted on  the  Scottish  model  of  having  a  professional  officer  always 
present  to  hear  and  determine  the  matter,  the  present  system  might 
be  modified  or  altered ;  but  I  have  been  several  times  a  witness  of 
the  advantage  to  the  poor  of  having  these  matters  formsdly  heard 
before  a  judge.  The  duties  may  be  slurred  over  occasionally ;  but 
the  trained  mind  and  eye  of  the  lawyer  are  arrested  by  anything 
suspicious  in  the  nature  of  the  case  at  hearing,  and  he  is  at  once  on 
the  alert  to  prevent  imposition. 

(4)  Another  important  matter  is  the  nature  of  the  pleadings.  In 
the  Scottish  Court  they  are  formal  and  complicated.  This  seems  to 
be  one  of  the  gravest  defects  in  these  admirable  Courts,  and  there 
are  some  recommendations  of  the  Law  Commissioners  directed 
towards  greater  simplicity  in  procedure.  In  the  English  Courts 
the  Common  Law  pleadings  are  comparatively  simple;  but  the 
Equity  pleadings,  though  less  voluminous  than  the  High  Court 
pleadings,  are  stiU  formidable  enough.  In  this  respect  I  venture  to 
think  the  Irish  procedure  is  the  best.  The  most  complicated  ques- 
tions may  be  raised  by  a  simple  civil  bilL  If  there  is  a  set-off,  on 
which  the  defendant  relies,  notice  of  it  must  be  given.  Even  in 
land  cases,  the  whole  matter  turns  on  a  simple  claim  and  a  simple 
dispute,  and  the  whole  of  the  evidence  is  taken  orally  before  the 
Judge.  Now,  it  is  the  remedy  by  Civil  Bill  that  has  been  found 
advantageous  to  the  poor  in  Ireland.  Whatever  breadth  of  juris- 
diction be  given  it  should  be  still  by  Civil  Bill  that  redress  should 
be  sought  I  am  aware  that  this  is  not  universally  approved  of; 
bail  offer  two  considerations  in  support  of  it.  (1)  The  list  of 
heads  of  Equity  jurisdiction,  which  I  have  given  before,  is  surely 
concise  and  clear.  There  could  be  no  more  difficulty  in  deter- 
mining what  was  meant  by  a  Civil  Bill,  framed  under  one  or  other 
of  those  heads,  than  under  one  of  the  ordinary  causes  of  action  at 
Common  Law.  There  may  be  references  for  account ;  but  these 
could  be  supported  by  oral  testimony.  I  have  heard  the  highest 
judge  in  Equity  declare  from  the  bench,  that  he  would  not  suffer 
what  he  called  the  highly-artificial  system  of  the  Court  to  interfere 
with  substantial  justice.  (2)  If  any  suitor  is  taken  by  surprise,  an 
adjournment  can  be  had  at  small  expense,  as  the  parties  reside  on 
the  spot,  and  complete  justice  can  thus  in  the  end  be  more  readily 
and  more  cheaply  obtained  than  by  scientific  pleadings.    Causes  of 
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any  magnitude,  where  fonnal  pleadings  and  written  proofs  are 
desirable,  which  can  reasonably  bear  the  expense  of  such  a  mode  of 
trial,  will  continue  to  be  instituted  in  the  supreme  Court 

(5.)  Closely  connected  with  the  character  of  the  pleadings  is  the 
modo  and  kind  of  appeal  In  Scotland  the  appeal  is  really  an 
appeal  on  the  facts  found  In  England  there  are  different  modes  of 
appeal  in  the  different  jurisdictions,  this  being  one  of  the  anomalies 
to  which  the  Judicature  Commission  called  attention.  In  Ireland 
the  appeal  is  a  re-hearing,  and  all  evidence,  new  and  old,  can  be 
gone  into  before  the  appeal  judge.  The  appeal  is  to  the  next 
going  judge  of  assize.  Now,  this  question  of  appeal  has  raised 
some  warm  discussion.  The  Equity  appeal  in  England  is  direct  to 
the  Court  in  London.  The  appeal  contemplated  by  the  recent  Bill 
in  Ireland  was  to  be  to  the  Equity  Courts  in  Dublin.  It  is  clear 
these  tribunals  must,  in  Equity  matters,  be  brought  under  the  con- 
trol of  the  Supreme  Court  of  Equity ;  and  it  is  because  of  the 
difficulty  of  appeal  from  the  Court  where  the  evidence  is  taken 
orally  to  a  Court  where  it  is  taken  by  affidavit,  that  some  advanced 
reformers  have  objected  to  the  conferring  of  any  Equity  jurisdiction 
at  alL  But  by  the  simple  twofold  course  of  re-hearing  where  the 
facts  are  disputed — such  a  re-hearing  being  before  the  judge  of 
assize,  and  a  case  stated,  where  the  facts  are  not  disputed,  to  the 
Court  of  Chancery, — every  substantial  advantage  of  appeal  would  be 
obtained.  The  Committee  of  the  Irish  Bar,  to  which  I  have 
referred,  recommend  that  the  power  of  stating  a  case  should  be 
given  to  the  Chairman  in  Common  Law  cases  as  well  as  in  Equity 
cases.  They  suggest  also  that  a  shorthand  writer  should  be 
attached  to  each  Court,  as  in  Bankruptcy  and  Probate.  While 
making  it  optional  to  any  suitor,  at  his  own  risk,  to  resort  to  such 
a  method  of  preserving  evidence,  it  does  not  seem  desirable  to  make 
it  compulsory  on  suitors  to  do  so.  The  option  is  exercised  in  the 
Court  of  Bankruptcy,  and  the  plan  is  found  to  work  well. 

A  part  of  this  question  of  appeal  turns  on  whether  an  appeal 
should  be  given  as  of  right,  or  whether  an  affidavit  should  be 
required  from  the  attorney  as  at  present.  It  seems  expedient  that 
it  should  be  given  as  of  right ;  but,  where  the  nature  of  the  case 
demands  it,  the  Chairman  might  have  power  in  any  case  to  order 
security  to  be  given.  If  security  be  not  given,  it  should  still  be 
open  to  any  party  to  appeal,  but  the  appeal  should  not  operate  as  a 
stay  upon  the  execution  of  the  decree.  This  is  practicaUy  the  law 
of  appeal  from  the  Superior  Courts  to  the  Appellate  Court,  approved 
of  and  established  by  the  Common  Law  Procedure  Acts.  The 
appeal  is  of  right  in  Scotland  and  England. 

(6.)  Following  upon  the  question  of  appeal  is  the  question  of 
costs.     The  Irish  Courts  are  by  far  the  cheapest  of  the  three     j 
tribunals.    It  appears  from  the  evidence  taken  by  the  Commissioners 
already  referred  to,  that  the  costs  of  a  cause  in  the  Sheriff's  Court 
average,  for  one  side,  £12.    In  English  County  Courts  they  vary, 
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rising  as  high  as  £12  in  Common  Law  cases,  and  in  Equity  causes 
they  may  reach  £70  or  £100.  In  the  Scottish  Small  Debt  Court, 
when  solicitors  appear,  the  maximum  cost  is  about  £5.  In  Ireland, 
the  Courts  are,  in  truth,  what  they  are  called,  half-crown  courts. 
The  costs  cannot  reach  more  than  £1,  Is.  a  side.  It  is  by  reason 
of  the  immense  number  of  cases  got  through  in  a  day  that  the  high- 
class  attorneys  who  practise  in  these  Courts  are  remunerated. 
There  is,  perhaps,  too  much  temptation  to  over-speed  where  the 
judge  is  anxious  to  get  back  to  his  own  professional  work,  and 
where  the  attorneys  are  remunerated  by  reason  of  the  expedition 
with  which  cases  are  got  through.  There  is  a  provision  that  no 
new  case  is  to  be  called  on  after  five  o'clock;  but,  as  the  hour 
approaches,  short  cases  are  often  summarily  disposed  of,  and  a  long 
case  kept  for  the  parting  moment 

(7.)  Another  matter  which  has  come  under  the  observations  of 
the  Committee  of  the  Irish  Bar  is  the  want  of  proper  offices  and 
of  proper  records.  It  is  desirable  that  these  Courts  should  be  fully 
furnished  both  with  officers  and  buildings ;  but,  so  far  as  regards 
the  registration  or  preservation,  or  proofs  of  decrees,  the  Book  of  the 
Clerk  of  the  Peace  is  an  admirable  register  and  record,  and  needs 
only  to  be  carefully  preserved  to  be  a  complete  record  and  chronicle 
of  the  Court 

(v.)  REMEDIES  AGAINST  THE  DEBTOR. 

It  is  not  enough  that  the  Court  be  able  to  give  a  decree  i  it  must 
be  able  to  give  effectual  relief  by  its  decrees. 

The  amount  of  redress  which  the  Scotch  Local  Court  can  give  is 
much  greater  than  can  be  given  by  the  English  County  Court  or 
the  Irish  Civil  Bill  Court ;  and  the  English  County  Court,  in  its 
turn,  has  more  ample  powers  than  the  Irish  Local  Court 

The  debtor's  person  ia  now  free  from  arrest,  except  under  special 
provisions  as  to  absconding  debtors  and  debtors  who  have  means  to 
pay  and  refuse  to  do  so.  The  policy  of  recent  legislation  has  been 
to  free  the  honest  debtor  from  needless  imprisonment  But  the 
abolition  of  arrest  for  debt  involves  the  necessity  of  complete  power 
and  ample  means  of  realizing  for  the  creditor  all  the  estate  and 
effects  of  the  debtor.  The  Scotch  Courts  are  a  model  in  this  respect. 
Not  only  can  the  Court  seize  the  goods,  and  the  monev  and 
securities  held  by  the  debtor,  but  it  can,  even  before  final  decree, 
arrest  them,  unless  he  find  security  to  make  them  forthcoming,  to 
the  amount  of  the  debt  and  costs  that  may  be  decreed  against  him. 
All  sums  of  money  due  to  the  debtor  may  be  similarly  attached ; 
and  the  real  estate  of  the  debtor  may  also  be  arrested  both  before 
and  after  final  decree,  though  the  order  for  sale  of  the  real  estate 
can  only  be  obtained  in  the  Court  of  Session. 

In  England  the  goods  of  the  debtor  can  be  seized  and  sold  under  a 
decree  of  the  Court,  and  a  debtor's  interest  in  a  term  of  years  can 
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also  be  sold.  Cheques,  bills  of  exchange,  and  other  securities  for 
money  of  the  debtor  may  Ipe  seized  and  realized  for  the  benefit  of 
the  creditor;  and  there  are  provisions  for  discovery  of  the  debts  due 
by  a  third  person  to  the  debtor,  and  these,  when  discovered,  can  be 
attached.  In  the  ordinary,  or  Common  Law,  jurisdiction  of  the 
Court  there  is  no  power  to  arrest  the  goods  or  attach  the  debts  before 
final  judgment.  Under  the  Bankruptcy  jurisdiction  the  power  is, 
however,  very  ample  and  complete. 

In  Ireland,  on  the  other  hand,  there  is  no  i*emedy,  except  as 
against  the  goods  of  the  debtor.  There  is  no  power  of  obtaining 
sums  of  money  due  to  him.  His  interest  in  land,  whether  as 
tenant  from  year  to  year,  or  in  fee,  is  protected  from  seizure,  and 
there  is  no  power  of  preventing  him  from  disposing  of  his  property 
pending  the  proceedings.  Urdess  there  remain  enough  goods  to 
satisfy  the  pkintifTs  demands  after  decree  made,  the  plaintiff's 
decree  is  to  him  valueless,  and  the  proceedings  in  the  Civil  Bill 
Court  useless. 

There  are  two  classes  of  cases  in  which  a  man  defends  proceed- 
ings at  law.  There  is  either  some  disputed  question,  whether  of 
law  or  fact,  to  be  determined,  or  he  has  not  the  means  of  paying  the 
demand  immediately  or  in  full,  and  he  avails  himself  of  the 
machinery  of  the  law  for  the  purpose  of  delay.  Now,  as  to  the  first 
of  these  classes,  a  sound  system  of  laws  should  provide  a  com- 
petent tribunal  to  decide  all  matters  in  controversy.  There  are 
some  of  these  cases  that  can  reasonably  bear  the  expense  of  a 
central  tribunal,  and  a  trial  before  judges  of  the  highest  legal 
ability.  It  is  desirable  that  these  cases  should  be  tried  in  such  a 
tribunal,  if  on  no  other  groimd  than  on  the  benefit  of  having  an 
authoritative  exposition  of  the  law,  and  clearness  and  certainty  in 
the  application  of  its  principles.  There  are  cases  that  cannot 
reasonably  bear  the  expense  of  such  a  mode  of  trial.  For  these 
there  should  be  a  local  tribunal  and  a  simple  procedura 

But  as  to  the  second  of  the  two  classes — where  the  object  of 
defence  is  delay, — it  is  desirable  that  the  Courts,  whether  central  or 
local,  should  have  full  power  to  prevent  the  delay  from  injuring  the 
creditor.  The  longer  the  struggle  is  kept  up  the  more  costs  and 
expenses  are  added  to  the  demand.  If  the  debtor  is  really  unable 
to  pay,  it  is  for  his  advantage,  and  it  is  for  the  interest  of  all  parties, 
that  his  estate  and  effects  should  be  at  the  earliest  moment  dis- 
tributed rateably  among  his  creditors.  But  the  law,  as  it  at  present 
stands,  encourages  the  creation  of  expense.  It  properly  favours  the 
creditor  who  is  active  in  asserting  his  rights ;  but  it  deprives  him 
of  any  benefit  from  that  activity,  unless  he  has  proceeded  to  final 
judgment  at  considerable  cost.  The  Court  should  have  power, 
while  giving  every  facility  to  the  creditor  to  pursue  his  remedy,  to 
preserve  the  estate  and  effects  for  the  benefit  of  creditors  generally, 
if  the  creditors  seek  its  aid.  The  only  machinery,  however,  given 
to  our  Local  Courts  in  Ireland,  in  case  of  the  debtor,  is  the  .power 
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of  making  a  decree  payable  by  instalments.  That  very  provision, 
however,  admits  the  necessity  and  shows  the  expediency  of  giving 
to  the  Local  Courts  in  Ireland  full  powers  of  arresting  the  goods 
and  attaching  the  debts  due  to  the  debtor,  and  of  doing  complete 
justice  as  between  the  debtor  on  the  one  hand  and  all  his  debtors 
and  creditors  on  the  other — such  full  powers  being  already  enjoyed 
by  the  Local  Courts  in  Scotland,  and  more  or  less  completely  by  the 
Local  Courts  in  England,  either  under  their  Common  Law  or  under 
their  Bankruptcy  jurisdiction. 

There  are  differences,  again,  as  to  the  mode  of  executing  the 
decrees  of  the  Courts.  The  Court  in  Scotland  takes  the  whole 
matter  under  its.  own  supervision,  and  controls  the  seizure  and  sale 
and  the  payment  of  the  proceeds,  and  can  hear  and  determine 
summarily  any  matter  in  connection  therewith.  In  England,  under 
what  is  known  as  the  Banking  system,  the  Court  is  the  medium  for 
the  payment  by  the  defendant  to  the  plaintiff  of  the  judgment  debts. 

In  Ireland  there  is  a  power  of  ordering  the  decree  to  be  paid  by 
instalments,  and  there  has  been  some  contradictory  legislation  with 
reference  to  the  execution  of  decrees  by  the  bailiffs  of  the  Sheriff, 
or  by  special  bailiffs  of  the  suitor.  We  have  returned  now  to  the 
plan  by  which  a  judgment  creditor  may  execute  the  decree  by 
special  bailiffs  at  his  own  risk,  and  that  simply  because  the  Scottish 
system  of  levying  the  decree  under  the  Court  is  not  in  force,  and 
there  was  sometimes  occasion  for  double  proceedings — first,  to  get 
as  much  money  into  the  hands  of  the  Sub-Sheriff  as  would  satisfy 
the  debt,  and  then  to  get  out  of  the  Sub-Sheriff  the  proceeds  so 
obtained.  This  latter  was  in  practice  sometimes  found  the  harder 
of  the  two.  There  can  be  no  doubt  that  the  Scottish  system  is 
more  conformable  to  a  sound  jurisprudence ;  and  it  is  contrary  to 
the  spirit  of  our  law  to  make  the  plaintiff  the  executioner  of  his 
own  decree.  We  have  reverted  to  the  undesirable  method  in 
Ireland,  to  avoid  evils  occasioned  by  the  want  of  proper  jurisdiction, 
and  a  better  system  of  official  management  in  the  Local  Courts.  In 
Scotland  the  officers  are  permanent  officers,  giving  their  entire  time 
to  the  duties.  In  Ireland  the  Sub-Sheriff  has  a  temporary  appoint- 
ment only. 

It  is  in  the  mode  of  enforcing  decrees  against  land  that  the  Local 
Courts  in  the  three  countries  are  all  most  defectiva  This  arises 
partly  from  the  complications  of  title  and  transfer  handed  down  to 
us  from  the  feudal  law ;  partly  from  the  jealousy  with  which  ques- 
tions of  real  estate  have  been  reserved  for  the  Superior  Courts — 
and  this  arises  also  out  of  the  same  feudal  law — and  partly  from  the 
unsatisfactory  state  of  the  registration  and  enforcement  of  judgments 
against  land  in  the  Superior  Courts  themselves. 

The  Local  Courts  have  no  power  to  sell  real  estate  directly.  The 
power  of  arresting  goods,  however,  which  the  Scotch  Courts  have, 
is  supplemented  by  a  power  of  "inhibiting"  real  estate.  The 
''inhibition"  is  practically  a  "caution,"  as  it  is  called  in  Lord 
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Caims's  Land  Transfer  Act,  which  prevents  the  owner  from  dis- 
posing of  the  property  without  satisfying  the  decree.  The  adjudica- 
tion of  sale  is,  however,  reserved  for  the  supreme  Court. 

In  Ireland  no  Civil  Bill  decree  below  £20  can  be  charged  upon 
land.    A  Civil  Bill  decree  above  £20  can  be  made  a  chai^  upou 
land.     But  this  can  only  be  done  by  removing  the  decree  by  eer- 
tiorari  to  the  Superior  Court,  and  this  again  will  only  be  done  if  the 
Judge  be  satisfied  on  affidavit  that  there  are  no  goods  of  the  debttir 
against  which  execution  can  issue.    When  thus  removed,  it  has  all 
tiie  force  of  a  judgment  of  the  Superior  Courts,  but  no  more.    To 
make  it  a  charge  on  land  affidavit  must  be  registered  in  the 
Registry  of  Deeds  Office  as  a  judgment  mortgage ;  and  when  thus,  at 
considerable  cost,  registered  as  a  judgment  mortgage,  the  creditor 
must,  if  he  wishes  to  benefit  by  it,  either  proceed  by  ejectment  at 
Common  Law,  in  which  case,  if  he  succeed,  he  will  be  in  the  plea- 
sant position  of  a  mortgagee  in  possession,  liable  to  account  for  the 
rents  and  profits, — I  say  if  he  succeed,  for  there  are  many  risks 
of  failure.     The  judgment  mortgage  is  only  a  charge  on  such  estate 
as  the  debtor  had  at  the  time  of  the  judgment,  and  the  action  may 
be  defeated  by  a  previous  dealing  with  the  property,  of  which  the 
creditor  may  have  been  ignorant,  and  which  no  search  could  dis- 
close .  and  even  if  this  be  not  the  case,  there  are,  as  one  of  the 
judges  recently  remarked,  a  great  many  "  nice  points  "  in  connec- 
tion with  such  judgment  mortgages,  and  the  necessary  proof  of  title 
through  them ;  and  counsel  who  advise,  and  attorneys  who  prepare 
the  proofs  in  such  an  action,  need  to  be  more  than  vigilant,  and 
even  the  most  wary  sometimes  tumble  into  unexpected  pitfalls.    Ii'« 
on  the  other  hand,  the  creditor  elect  to  proceed  by  sale  of  the 
property,  he  must  resort  to  the  expensive  proceedings  of  the  Landed 
Estates  Court,  no  matter  how  small  the  debt  or  how  extensive  the 
property,  and  that  Court,  in  the  exercise  of  the  discretion  conferred 
on  it  by  Statute,  refuses  to  sell  land  held  under  a  tenancy  from  year 
to  year,  no  matter  how  valuable  the  tenant's  tenant-right  interest 
may  be. 

In  England  there  is  a  provision  made  for  the  registration  of  the 
judgments  of  County  Courts,  and  they  have  dl  the  efiect  of 
judgments  of  the  Superior  Courts,  and  the  further  proceedings  are 
the  same  as  on  judgments  of  the  Superior  Courts.  The  law  of 
judgments  in  England  and  Ireland  is  so  dissimilar  that  it  is  not 
easy  to  establish  a  comparison,  nor  is  such  a  comparison  at  all 
practicable  inside  such  an  essay  as  this.  I  am  saved  the  necessity 
of  entering  into  such  investigation,  however,  as  the  most  recent 
legislation  in  this  respect,  in  England,  adopts  a  simple  plan  of  land 
transfer,  and  of  creating  charges  upon  land,  which  has  been  approved 
of  and  discussed  in  this  Society,^  and  which  it  has  been  suggested 
should  be  extended  to  Ireland. 

Where  there  are  interests  in  land  which,  from  the  smallness  of 

1  Thn  Statistical  and  Social  Inquiry  Society  of  Ireland. 


POSITION  OF  THE  MASTERS  OF  PUBLIC  SCHOOLS.  385 

the  debt,  the  shortness  of  the  tenure,  or  from  other  reasons,  it  is  too 
costly  to  transfer  by  elaborate  conveyancing,  or  to  sell  in  the  higher 
Courts,  it  would  seem  to  be  desirable  that  these  interests  should  be 
subject  to  a  charge,  by  way  of  caution,  in  respect  of  a  decree  of  any 
local  Court,  and  that  the  local  Court  should  have  the  means  within 
itself  of  enforcing  the  caution  and  realizing  the  estate.  And  it 
would  seem  desirable  that  such  "  caution  *'  might  be  lodged,  even 
before  final  decree,  on  the  usual  terms  of  cautionary  notices,  viz., 
payment  of  costs  and  damages,  if  the  caution  were  not  a  fit  and 
proper  procedure  under  the  circumstances,  and  that  after  decree 
such  caution  might  be  lodged  without  such  terms.  The  decree 
would,  in  the  simplest  way,  become  a  charge  upon  land,  which, 
however,  could  be  discharged  at  a  minimum  of  expense  by  paying 
the  amount  of  the  judgments. 

This  would  be  greatly  facilitated  if  the  plan  of  land  registries  in 
connection  with  the  local  Courts  were  adopted,  and  if  the  system  of 
registration  which  I  have  referred  to  were  put  in  force  in  Ireland. 
It  is,  I  think,  an  argument  for  the  suggested  reform,  in  one 
particular  of  our  jurisprudence,  that  it  is  in  harmony  with  and 
complementary  of  other  reforms  already  made  or  approved  of  by 
the  most  eminent  jurists  of  the  day  in  other  departments. 

The  Judicature  Act  of  1873  contains  a  section  which  gives 
legislative  force  to  this  principle  in  very  apt  words.  I  cannot  sum 
up  this  part  of  my  inquiry  more  properly  than  by  quoting  it.  The 
section  is  the  eighty-ninth : — 

"  Every  inferior  Court  wliich  now  has  or  which  may,  after  the 
passing  of  this  Act,  have  jurisdiction  in  equity,  or  at  law  and  in 
equity,  and  in  admiralty,  respectively,  shall,  as  regards  all  causes  of 
action  within  its  jurisdiction  for  the  time  being,  have  power  to  grant, 
aud  shall  grant  in  any  proceeding  before  such  Court,  such  relief, 
redress,  or  remedy,  or  combination  of  remedies,  either  absolute  or 
conditional,  and  shall  in  every  such  proceeding  give  such  and  the 
like  efiect  to  every  ground  of  defence  or  counter-claim,  equitable  or 
legal,  subject  to  the  provision  next  hereinafter  contained  [viz.,  a 
power  to  transfer  to  the  Supreme  Court],  in  as  full  and  ample  a 
manner  as  might  and  ought  to  be  done  in  the  like  case  by  the  High 
Court  of  Justice." 

(To  b9  continued.) 


THE  POSITION  OF  THE  MASTERS  OF  PUBLIC  SCHOOLS 
UNDER  THE  EDUCATION  (SCOTLAND)  ACT,  1872. 

NO.  VII. 

Interesting  though  the  decisions  may  be  which  affect  the  position 
of  schoolmasters  appointed  prior  to  the  Education  Act  of  1872, 
they  will,  as  time  goes  on,  become  more  and  more  matters  of  anti- 
quarian curiosity,  in  proportion  as  the  race  of  men  whom  they  so 
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closely  affect  becomes  by  death,  resignation,  and  retirement, 
gradually  extinct.  Those  of  our  teachers,  however,  who  have  re- 
ceived their  appointments  from  School  Boards  will,  of  course,  in 
like  ratio,  increase,  and  it  is  to  their  position  and  their  interests 
that  we  now  propose  to  call  attention.  There  is  not  much  judicial 
authority  upon  the  questions  relating  to  these  "  new  "  schoolmasters, 
for  apparently  the  wording  of  the  Education  Act  has  been  too  pre- 
cise, and  the  powers  conferred  by  it  too  wide  in  their  scope,  to  admit 
of  serious  doubt,  or  even  to  afford  an  opportunity  for  litigation  to 
those  disposed ;  but  one  matter  of  great  importance  has  arisen  under 
the  second  portion  of  the  55th  section  of  the  Act  The  earlier  part 
of  that  section,  as  we  have  already  seen,  refers  to  the  privil^s  of 
the  teachers  of  public  schools  who  were  in  office  as  parochial 
schoolmasters  before  the  6th  August  1872 ;  and  then  follows  tbe 
enactment  defining  the  position  of  masters  appointed  after  that 
date.  It  is  in  the  subjoined  terms : — *'  After  the  passing  of  this  Act 
the  right  and  duty  to  appoint  teachers  of  public  schools  shall  be  in 
the  respective  School  Boards  who  have  the  management  of  the 
schools,  who  shall  assign  to  them  such  salaries  or  emoluments  as 
they  think  fit,  and  every  appointment  shall  be  during  the  pleasure 
of  the  School  Board"  We  have  already  had  occasion  to  notice 
what  a  broad  definition  is  given  of  the  word  "  teacher  "  by  the  Act, 
when  commenting  on  the  case  of  The  School  Board  of  Tulltallan  v. 
BuchaTUin  and  Bryce,  and  it  may  be  observed  that,  apart  even  from 
other  considerations,  the  School  Boards  have  a  direct  incentive 
offered  them  to  appoint  good  teachers  at  a  good  salary ;  for  the 
higher  merit  of  the  schoolmasters  will  call  out  improved  scholar- 
ship among  the  pupils,  and  that  scholarship  will  command  a  money 
value  in  the  proportionate  increase  of  the  Parliamentary  grant,  so 
that  the  ratepayers  of  the  parish  will  be  relieved,  and  will  have 
less  to  contribute  to  the  maintenance  of  their  schools  in  the  direct 
ratio  of  the  success  of  their  teachers.  It  cannot  be  denied  that  an 
effect  upon  the  pocket  of  the  ratepayers  is,  even  in  this  enlightened 
age,  a  power  to  which  few  of  them  will  fail  to  yield,  and  an  in- 
fluence which  must  exercise  a  sway  in  the  Board  elections. 

Turning,  however,  to  the  one  authority  in  which  a  question  be- 
tween a  new  schoolmaster  and  his  School  Board  has  been  litigated, 
we  may  refer  to  the  reports  under  the  head  of  Morrison  v.  The 
School  Board  of  Abemethy  (July  3, 1876,  3  E.  945).  The  circum- 
stances of  the  case  can  be  very  briefly  stated.  In  1873  the  Board 
advertised  for  a  teacher;  Mr.  Morrison  applied,  and  was  unanimously 
elected.  On  Ist  October  1873  he  entered  on  his  duties,  and  was 
paid  each  quarter  £37, 10s.,  or  in  all  during  the  year  £150.  On 
November  30,  1874,  without  previous  intimation,  the  School 
Board  sent  Mr.  Morrison  a  letter  dismissing  him  eo  die,  but  paying 
his  current  quarter's  salary  in  full.  The  notice  had  been  sent  in 
consequence  of  a  resolution  passed  by  the  members  of  the  Board, 
under  the  56th  section  of  the  Act.    No  special  contract  existed; 
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and  although  the  local  governing  body  put  upon  record  general 
statements  as  to  improper  conduct  on  Mr.  Morrison's  part,  there 
were  no  specific  charges  made  against  him,  nor  was  any  reason 
assigned  in  the  letter  of  dismissal  received  by  him.  The  teacher, 
it  should  be  added,  had  a  free  house  and  garden.  In  the  action 
raised  by  him  against  the  School  Board  Mr.  Morrison  maintained 
that  there  was  an  implied  contract  of  yearly  service,  and  that  a 
Board  who  dismissed  a  teacher  without  giving  him  reasonable 
notice  must,  unless  fault  were  alleged,  pay  him  some  reasonable 
compensation  in  lieu  thereof.  The  defenders,  on  the  other  hand, 
maintained  that  they  had  acted  within  their  statutory  powers,  and  that 
the  teacher's  appointment  was  "  during  their  pleasure,"  in  the  very 
words  of  an  Act  which  contemplated  the  abolition  of  that  perma- 
nency of  tenure  found  to  be  so  inconvenient,  as  we  have  explained, 
in  the  days  of  minister  and  heritors  and  of  parish  schools.  Further, 
the  Statute  placed  the  Board  in  such  a  position  that  they  could  not 
by  contract  go  beyond  it ;  the  law  said  no  notice  was  necessary, 
and  no  contract  could  make  it  an  essential  The  Sheriff-Substitute, 
in  June  1875,  found  that  the  contract  was  for  a  year,  and  was  re- 
newed by  tacit  relocation,  and  that  the  defenders  had,  though  called 
npon  to  do  so,  put  no  averments  of  fault  upon  record.  Accordingly 
the  case  was  ordered  to  be  enrolled  to  fix  the  sum  to  be  awarded  as 
damj^es.  The  unsuccessful  parties  appealed  to  Sheriff  (now  Lord) 
Adam,  who  took  a  different  view  of  the  case,  and  assoilzied  the 
School  Board.  The  question,  according  to  the  note  appended  to 
the  interlocutor,  was  decided  upon  a  strict  interpretation  of  the  55th 
section  of  the  Act :  "  In  this  case  there  was  no  special  contract  or 
agreement  between  the  parties  that  the  pursuer  should  hold  office 
for  any  fixed  period  of  time.  He  was  simply  appointed  teacher 
of  a  public  school  under  the  Education  Act  of  1872.  The  Sheriff 
therefore  thinks  that  the  pursuer  held  his  appointment  during  the 
pleasure  of  the  defenders,  and  not  otherwise.  With  respect  to  the 
meaning  of  these  words,  *  during  the  pleasure  of  the  Board,'  the 
Sheriff  thinks  that  these  words  clearly  mean  that  a  teacher  of  a 
pubUc  school  shall  continue  to  hold  his  appointment  only  so  long 
as  the  Board  shall  choose,  and  no  longer."  Further,  doubts  were 
expressed  as  to  whether  some  right  to  reasonable  notice  might  not 
exist,  but  the  Sheriff  considered  that  the  words  of  the  Statute  re- 
moved all  right  to  notice.  Thereupon  the  schoolmaster,  in  his  turn, 
took  the  matter  by  appeal  to  the  Court  of  Session,  and  it  was  argued 
before  seven  Judges.  The  decision  arrived  at  by  the  majority  of 
their  Lordships  is  one  of  the  greatest  importance,  and  we  shall 
endeavour  to  analyze  it  closely,  and  then  to  trace  its  bearing  upon 
another  point  which,  though  never  actually  raised,  has  several 
times,  and  in  different  shapes,  been  so  placed  before  the  Court  as  to 
elicit  expressions  of  doubtful  opinion. 

Applying  ourselves,  then,  to  the  judgment  in  the  Aberruthy  case, 
we  may  first  of  all  consider  the  views  expressed  by  the  majority  of 
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the  Bench,  who  practically  gave  the  pursuer  a  victory  over  the 
School  Board  upon  the  question  of  reasonable  notice.  The  question, 
as  Lord  Gilford  put  it,  came  to  be,  "  whether  a  schoolmaster  ap- 
pointed under  the  Education  (Scotland)  Act,  1872,  and  holding  office 
*  during  the  pleasure  of  the  School  Board,'  is  entitled  to  reasonable 
notice  of  his  dismissal  where  no  fault  is  alleged  or  proved,  or  to  a 
proportion  of  his  salary  and  emoluments  corresponding  to  such 
reasonable  notice."  Lord  Deas,  in  the  elaborate  judgment  delivered 
by  him,  pointed  out  that  the  claim  preferred  by  Mr.  Morrison,  when 
closely  scrutinized,  was  not  one  for  damages,  but  for  some  allowance 
or  compensation  in  lieu  of  the  notice  to  whicb  he  deemed  himself 
entitled,  and  then  his  Lordship  asked  the  question  "  under  what 
category  of  contracts  or  engagements  does  the  contract  between  the 
pursuer  and  the  School  Board  fall  ?"  The  result  of  this  inquiry,  the 
learned  Judge  thinks,  is  that  the  section  of  the  Act  already  quoted 
takes  the  schoolmasters  of  public  schools  as  a  body  out  of  the  posi- 
tion occupied  by  their  predecessors,  the  parochial  teachers,  in  their 
relations  with  the  public,  namely,  that  of  public  officers.  All  the 
Court  concurred  in  holding  that  the  pursuer's  appointment  must  be 
deemed  to  be  one  at  the  pleasure  of  the  Board,  Lord  Ardmillan 
specially  adding,  "  I  give  this  opinion  in  regard  to  the  executorial 
procedure  for  enforcing  removal,  without  any  compromise  of  my 
view — as  decided  as  that  of  any  of  my  brethren — that  the  teacher 
holds  office  at  the  pleasure  of  the  School  Board,  and  that  he  may 
be  dismissed  by  the  Board  without  cause  assigned."  As  to  the 
effect  of  this  upon  the  question  of  reasonable  notice,  however,  it 
seems  to  us  that  the  Judges  composing  the  majority  arrived  at  the 
same  result  by  looking  at  the  question  more  or  less  strongly  as  one 
of  master  and  servant,  and  of  a  contract  to  endure  for  some  con- 
siderable time.  Lord  Deas,  for  example,  held  the  appointment  to 
have  been  at  pleasure,  as  indeed  the  Statute  provided,  and  laid 
stress  upon  the  position  of  the  parties  as  merely  one  where  there 
was  an  ordinary  contract  of  service,  without  any  specified  period 
named,  and  in  that  light  terminable  at  pleasure.  In  this  aspect  the 
Lord  Justice-Clerk  also  seems  to  have  contemplated  the  case, 
entirely,  at  the  same  time,  disavowing  the  idea  of  reverting  in  any 
degree  to  the  old  fixity  of  tenure,  or  indeed  of  there  being  any 
doubt  as  to  tenure  at  all :  "  The  only  question  is  what  tenure  *  at 
pleasure'  implies.  It  is  said  we  cannot  import  the  common  law 
into  the  Statute.  From  this  I  entirely  dissent.  The  Statute  neces- 
sarily imports  the  common  law,  by  providing  that  the  teacher  shall 
hold  office  during  the  pleasure  of  the  School  Board.  We  are  com- 
pelled to  resort  to  the  common  law  to  ascertain  the  incidents  of  a 
tenure  at  pleasure."  Arguing,  then,  from  these  premises,  their 
Lordships  showed,  from  the  law  of  Scotland  and  from  authority, 
that  ordinary  servants  woidd  be,  and  had  been,  held  to  be  entitled 
to  such  compensation.  "It  appears  to  me,"  Lord  Deas  adds,  "a 
fortiori  to  follow,  that  where  the  contract  is  during  pleasure,  there 
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must,  in  the  general  case,  be  notice,  or  a  sum  paid  in  lieu  of  notice." 
Farther  observations  follow  upon  the  object  of  the  rule,  to  give  a 
fair  opportunity  of  obtaining  new  employment,  etc.,  and  upon  the 
difference  in  this  matter  between  the  higher  class  of  servants  who 
hold  positions  of  trust  and  the  inferior  class. 

In  applying  these  considerations  to  the  case  of  schoolmasters,  we 
find  this  remark :  "  To  tempt  men  of  learning  and  ability  to  agree 
to  hold  such  an  office  at  the  pleasure  of  their  employers — especially 
at  the  pleasure  of  a  popular  Board — ^it  is  expedient  that  they  should 
feel  assured  that  the  law  will  allow  them  the  means  of  subsistence 
for  at  least  some  limited  period  after  they  have  been  dismissed 
without  cause  assigned." 

Lord  Gifford,  on  the  other  hand,  after  pointing  out  that,  if  the 
expressions  of  the  enactment  were  clear,  effect  must  be  given  to 
them,  and  that  as  it  stood  the  Act  must  be  read  as  conferring  on 
School  Boards,  in  their  relation  to  the  teachers,  absolute  powers  of 
dismissal  at  any  time,  observed  that  the  schoolmaster's  engagement, 
although  it  might  be  merely  during  the  pleasure  of  the  Board,  was 
not  necessarily  terminable  by  them  or  by  him  without  notice. 
The  ground  more  emphatically  taken  up  by  this  Judge  was,  that 
where  an  office  or  emplojrment  was  in  itself  of  a  permanent  nature, 
and  by  its  very  character  implied  that  it  was  to  endure  for  a  con- 
siderable time,  then  it  was  a  case  for  reasonable  notice,  to  be 
given  by  that  one  of  the  contracting  parties  who  was  desirous  of 
patting  an  end  to  the  employment.  The  schoolmaster,  having  a 
house  and  garden,  was  not  to  be  called  upon  to  flit  without 
reasonable  time  for  doing  so.  The  classes  and  the  general  manage- 
ment of  the  school  could  not  suddenly  be  checked,  and  another 
arena  for  the  exercise  of  the  teacher's  talents  must  be  sought  For 
all  this,  his  Lordship  thought  some  notice  was  requisite,  and  also 
he  observed  that  the  Board  likewise  might  have  an  equally  strong 
reason  for  wishing  the  establishment  of  such  a  rule.  "  The  utmost 
mischief  might  be  done  if  the  teacher  any  morning,  without  notice, 
were  entitled  to  desert  his  post,  and,  without  providing  a  substitute 
or  giving  any  opportunity  for  doing  so,  leave  his  school  untaught, 
and  allow  the  whole  pupils  to  be  perhaps  permanently  scattered." 

Having  thus  somewhat  in  detail  reviewed  the  judgment  of  the 
majority  of  the  Court  who  decided  this  Abemethy  case,  we  may 
perhaps  with  advantage  compare  the  opinions  of  Lords  Neaves  and 
Ormidale,  who  dissented,  and  then  endeavour  to  point  out,  so  far 
&3  it  can  be  seen,  on  what  footing  this  matter  of  compensation  in 
lieu  of  notice  reaUy  is  placed  by  the  decision.  Lord  Neaves  con- 
sidered that  Mr.  Morrison  was  raising  an  action  without  any  suffi- 
cient grounds  for  doing  so,  and  that  such  grounds  as  he  did  allege 
were  of  the  most  extravagant  description.  It  was  pointed  out  that 
the  passing  of  the  Education  Act  in  1872  had  brought  about  a 
change  most  fundamental  in  its  character ;  and  whatever  that  might 
^  whether  beneficial  or  otherwise,  the  new  state  of  things  must 


390  POSITION  OF  THE  MASTEBS  OF  PUBLIC  SCHOOLS. 

be  recognized  and  the  altered  situation  acquiesced  in.  Under  the 
old  law  the.  parochial  schoolmaster  held  his  position  as  a  public 
official,  and  as  such  the  tenure  was  ad  vitam  avi  culpam  then 
deemed  an  essential  in  order  to  secure  the  fearless  discharge  of 
public  duty.  It  was  further  observed,  that  whatever  these  advan- 
tages might  go  for,  they  had  in  practice  been  found  to  be  out- 
weighed  by  the  difficulties  attending  the  removal  of  a  person  so 
secured,  where  removal  was  necessary  in  the  best  interests  of  a 
district.  This  was  so  much  the  case  that  many  were  never 
molested  who  ought  to  have  been  removed.  "The  Legislature," 
Lord  Neaves  adds,  "  has  thought  fit  that  this  system  should  cume 
to  an  end.  .  .  .  The  tenure  of  the  schoolmaster  is  the  pleasuie  of 
the  Board  for  the  time  being.  The  moment  that  it  is  their 
pleasure  to  dispense  with  his  services,  and  that  this  is  intimated  to 
him,  he  ceases  to  be  schoolmaster.  .  .  .  The  question  then  arises  in 
this  form  whether,  when  there  can  be  only  one  schoolmaster,  there 
can  be  two  salaries, — whether  a  man  can  draw  the  schoolmaster's 
salary  who  is  not  the  schoolmaster,  so  as  to  make  two  salaries  run 
contemporaneously,  or  whether  the  man  who  no  longer  holds  the 
office  can  draw  the  salary  while  the  man  who  holds  it  does  not 
get  the  salary,  or  not  the  full  salary."  The  same  Judge  observed 
that  any  investigation  into  the  offences  of  a  teacher  in  a  district 
might  in  many  cases  be  most  inexpedient,  though  the  offence  were 
'  even  very  grievous,  and  that  this  might  be  one  of  the  chief  in- 
ducing causes  for  the  section  of  the  Act.  According  to  the  view  of 
the  pursuer,  in  circumstances  such  as  these,  where  the  Board  were 
themselves  convinced  of  the  teacher's  guilt,  but  were  anxious  to 
avoid  public  inquiry  in  any  shape,  there  coidd  be  only  two  courses 
open  to  the  goveraing  body, — the  first  that  of  leaving  the  corrupt  or 
unscholarlike  influence  for  three  months  to  seep  into  the  minds  of 
the  pupils,  the  second  to  pay  one  quarter's  salary  and  assess  the 
ratepayers  for  a  compensation  in  lieu  of  notice  to  one  whom  they 
knew  to  be  unworthy  or  incapable.  It  was  also  remarked  that  this 
was  a  statutory  matter,  not,  like  the  warning  given  to  servants,  a 
custom  of  long  growth.  "  The  School  Board  are  bound  to  appoint 
during  their  pleasure,  and  when  their  bene  placUum  ceases,  they 
are  bound  to  terminate  the  appointment"  A  distinction  was  also 
clearly  indicated  between  the  deprivation  of  office  and  ejection 
from  the  dwelling-house,  such  matter  being  governed  by  those 
equitable  considerations  which  regulate  the  execution  of  diligence. 
*'  A  creditor  may  have  an  undoubted  right  to  poind,  yet  he  cannot 
carry  out  the  poinding  in  the  middle  of  the  night."  With  these 
views  Lord  Ormidale  entirely  concurred,  delivering  a  long  aud 
exhaustive  opinion  upon  this  aspect  of  the  case,  and  observing 
that  the  only  question  in  the  case  for  Mr.  Morrison  was  whether 
he  could  maintain  against  the  Board  an  action  for  damages  done 
him  by  way  of  breach  of  contract  or  other  ill-treatment.  "  If  the 
appellant's  engagement  had  been  a  yearly  one,  his  right  to  warning 


POSITION  OF  THE  MASTERS  OF  PUBLIC  SCHOOLS.  391 

or  notice  might  have  been  maintainable,  although  why  it  should  be 
a  quarter  of  a  year  is  not  quite  so  clear.  But  if  the  appellant's 
appointment  was  not  a  yearly  one,  but  determinable  at  pleasure,  as 
1  hold  it  beyond  all  doubt  to  have  been,  the  case  of  the  appellant 
entirely  fails.  It  would  indeed  be  a  contradiction  in  terms  to  say 
that  his  appointment  was  terminable  at  the  pleasure  of  the  School 
Board,  and  at  the  same  time  to  say  that  he  was  entitled  to  a 
quarter  of  a  year's  warning  or  notice." 

Having  thus  noted  the  chief  points  referred  to  by  the  Judges  in 
their  opinions  upon  this  case,  we  may  now  endeavour  to  deduce 
from  them  some  matter  for  close  and  deliberate  attention.  In  the 
first  place,  in  this  AberTiethy  case,  the  Court,  or  at  least  the  majority, 
appear  to  have  drawn  a  distinction  between  the  right  of  a  master 
appointed  under  the  Act  1872  to  resist  dismissal,  and  his  right  to 
claim  compensation  therefor  in  lieu  of  notice.  It  appears  quite 
clear  that,  according  to  the  view  taken,  a  teacher  might  be  "  at 
pleasure"  and  dismissible  at  any  moment,  yet  if  he  were  so  dis- 
missed without  reason  assigned,  he  still  had  his  rights  in  lieu  of 
notice.  We  humbly  venture  to  doubt  this  doctrine,  and  to  think 
that,  should  the  question  arise  again,  the  trenchant  expressions  of 
Lord  Neaves  will  weigh  heavily  in  the  judgment  Two  salaries 
would  be  paid  at  the  same  time,  as  this  Judge  pointed  out,  and  we 
can  readily  conceive  how  this  very  difl&culty  might  test  the  matter. 
Suppose  a  teacher  dismissed  by  his  Board  without  notice  and  with- 
out cause  assigned,  and  suppose  further  that,  according  to  the  de- 
cision in  the  Abemethy  case,  the  Board  pay  him  a  quarter's  salary 
in  lieu  of  notice,  while  they  also  pay  his  successor  or  a  locum  tenens 
so  as  to  keep  the  school  going  on  during  the  three  months.  Would 
such  double  payments  be  a  proper  charge  against  the  ratepayers 
in  the  sense  of  the  powers  to  assess  conferred  by  the  Act  ?  (sect.  44.) 
Could  not  a  person  so  rated  refuse  to  pay  "  school-rate"  for  money 
improperly,  as  he  might  put  it,  and  against  the  terms  of  the  Act, 
paid  away  to  one  who,  from  the  day  of  his  dismissal,  became  a  mere 
outsider,  and  had  no  more  claim  on  the  products  of  the  assessment 
than,  we  might  say,  any  member  of  the  Board  itself  ?  This  would 
laise  the  point  fairly,  and  though  surrounded  with  diflBculties,  it 
may  be  doubted  how  far  the  Board  could  escape  if  so  circum- 
stanced. 

In  the  next  place,  it  seems  to  have  been  considered  by  the  ma- 
jority of  the  Court  that  a  tenure  such  as  this,  "  during  the  pleasure" 
of  the  Board,  created  by  the  statute,  was  quite  analogous  to  and 
must  be  explained  by  reference  to  the  ordinary  tenure  "  at  plea- 
sure," which  we  encounter  every  day  in  the  case  of  servants  and 
others.  As  to  this  we  may  observe  that  an  entirely  separate  prin- 
ciple comes  into  play.  The  notice  in  those  cases  is  given  so  as  to 
prevent  a  renewal  of  the  contract  by  tacit  relocation.  Thus  if,  for 
instance,  we  engage  a  gardener  for  a  year,  and  fail  at  the  proper 
time  to  give  him  notice,  his  contract  is  renewed  for  another  year. 
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But  that  was  not  so  in  this  Ahemdhy  case ;  the  whole  Bench  were 
quite  agreed  that  Mr.  Morrison  was  liable  to  dismissal  at  any  time, 
and  without  any  notice ;  and  accordingly,  in  such  a  case  as  his  it  is 
not  easy  to  see  upon  what  the  relocation  could  be  based.  Even  in 
the  question  of  a  master  and  servant,  where  they  come  to  an  i^ree- 
ment  by  express  contract  that  the  service  shall  be  terminable  at  the 
employer's  pleasure.  Lord  Ormidale  expressed  a  strong  opinion  that 
there  could  be  no  tacit  relocation,  and  that  *'  the  elements  of  usage 
and  common  law  are  excluded  by  the  terms  of  the  contract" 
Doubtless  it  is  to  be  noticed  that  there  was  in  the  Abemethy  dis- 
pute no  express  contract ;  but  then  it  must  be  remembered  that  the 
Statute  created  of  itself  an  express  contract^  and  placed  the  Board 
upon  the  same  platform  as  they  would  have  occupied  had  they  spe- 
cially come  to  these  terms  with  the  teacher.  In  the  discussion  of 
Mr.  Morrison's  claims  numerous  authorities  were  quoted,  but  refer- 
ence probably  to  a  few  of  the  principal  among  these  will  suffice  to 
show  their  general  tenor  and  effect  It  will  not  be  necessary  to 
mention  those  cases  in  which  the  result  was  to  find  that  an  engage- 
ment for  a  fixed  period  had  been  entered  upon,  but  we  shall  merely 
notice  one  or  two  authorities  where  the  appointee  held  his  office 
"  at  pleasure."  The  first  of  these  was  the  case  of  a  bank  manager 
who  had  been  dismissed  {The  Commercial  Bank  v.  Pollock's  Trustees, 
June  2,  1829,  3  W.  &  S.  App.  430).  It  was  decided  that  Mr. 
Pollock  had  no  right  to  any  compensation,  holding  office  merely  at 
pleasure,  but  five  months*  salary  had  been  voluntarily  given  him. 
Still  we  find  the  Lord  Chancellor  saying  that  there  was  ''  no  sti<- 
pulation  whatever — no  clause  whatever  entitling  Mr.  Pollock  t9 
the  benefit  of  any  compensation,"  which  looks  much  as  if  th« 
House  deemed  some  such  stipulation  essential  to  secure  the  com- 
pensation where  an  appointment  was  at  pleasure.  Again  a  bank 
manager  was  involved  in  the  case  of  Mitchell  v.  Smith  (Jan.  26, 
1836, 14  S.,  358),  although  Mr.  Mitchell  there  demanded  that  he 
should  be  restored  again  to  office,  or  failing  that,  should  get 
damages.  Lord  Deas  thought  this  case  turned  upon  whether  the 
directors,  in  dismissing  Mr.  Mitchell,  were  bound  to  assign  a  special 
cause  ;  but  Lord  Ormidale  pointed  out  that  the  manager  there  had 
a  residence  besides  his  8alary,'and  on  dismissal  received  neither 
notice  of  any  kind  nor  allowance  in  lieu  of  it.  In  these  two  respects 
the  case  was  brought  very  near  the  Abemethy  one.  It  is  certainly 
true  that,  in  cases  such  as  those  we  have  referred  to,  where  the 
employ^  is  very  highly  trusted,  his  employers  should  be  able  at 
once  to  put  an  end  to  his  service  if  the  results  begin  to  be  unsatis- 
factory; but  this,  we  venture  to  think,  will  scarcely  lead  to  such 
discouragement  in  the  acceptance  of  such  employment  as  to  neu- 
tralize the  proportionately  large  salaries  always  attached  to  an  office 
with  a  precarious  tenure.  In  another  case,  to  which  reference  may 
be  made,  a  schoolmaster  was  the  pursuer  (Bell  v.  Milne  and  Others, 
June  15, 1838, 16  S.,  1136).    Mr.  Bell  held  at  pleasure,  and  was 
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dismissed  without  notice  or  warning.  He  raised  an  action  for 
damages,  but  was  unsuccessful.  The  force  of  the  authority,  how- 
ever, is  impaired  by  the  fact  that  there  had  been  some  allowance 
ex  gratia  made  to  him,  and  we  quote  it  chiefly  to  notice  a  sentence 
of  Lord  Corehouse's  opinion  in  these  words :  "  It  is  altogether  new 
to  me  to  hear  it  maintained  that  a  power  of  dismissal  at  pleasure 
camiot  be  made  the  subject  of  legitimate  stipulation  at  the  appoint- 
ment of  a  teacher."  J.  J.  K 

(To  he  eonHnued.) 


(Earredpmtbtnct. 


SHERIFF  COURT  PRACTICE. 
{To  the  EdiUor  of  ike  Jowmal  of  Jwritprudenee,) 

Sib,— With  reference  to  the  letters  which  have  lately  appeared 
in  your  columns  as  to  Sheriff-Clerks  and  their  deputes  acting  as 
correspondents  for  non-resident  agents,  seeing  that  the  practice 
has  not  been  put  a  stop  to  by  the  Sherififs,  if  they  cannot  manage 
to  do  this,  there  is  one  thing  they  can  do,  and  that  is  to  prevent 
Procurators-Fiscal  (over  whom  they  have  entire  control  in  the 
appointment  and  regulation  of  their  office)  from  acting  as  agents 
before  the  Civil  Courts. 

The  Procurators-Fiscal  are  appointed  by  the  SheriflT-PrincipaL 
I  am  not  going  to  enter  into  the  question  of  the  patronage  exer- 
cised by  SherifiPs  in  the  appointment  of  Fiscals,  but  I  may  observe 
that  the  Fiscals  are  paid  by  fixed  salaries  from  the  national  Ex- 
chequer. With  the  exception  of  very  small  districts,  where  there  is 
not  much  necessity  for  resident  Fiscfds,  as  exemplified  by  the  Prison 
Ketums,  where  in  some  places  there  is  only  one  prisoner  in  the 
prison  in  the  course  of  the  year,  and  in  others  the  returns  are 
blank  (whether  this  is  owing  to  the  respectability  of  the  districts 
or  the  Fiscals  being  on  salary,  one  cannot  say,  but  it  would  be  in- 
teresting to  know  it),  the  saJaries  average  from  £500  to  £2020  per 
annnm.  Besides  this,  there  is  a  liberal  allowance  for  travelling 
expenses.  They  are  also  provided  with  offices,  and  they  have 
their  coals  and  gas  free,  and  a  person  paid  to  do  the  cleaning  and 
lighting  of  their  offices.  In  these  offices  they  carry  on  their  private 
^^ness  also. 

The  interests  of  the  public  and  society  require  that  in  considera- 
tion of  the  large  salades  paid  to  Fiscalis  by  the  State,  they  should 
be  prohibited  fix)m  occupying  themselves  with  any  other  than 
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strictly  criminal  business.  Now  that  they  are  upon  salaries,  and 
that  they  are  not  paid  by  fees  for  the  work  they  do,  they  have  no 
interest  in  pushing  the  criminal  business  as  formerly.  Their  atten- 
tion is  directed  to  other  lucrative  occupations  in  country  places, 
such  as  farming,  acting  as  factors,  bank  agents,  and  pushing  their 
civil  business  as  law  agents,  for  all  of  which  purposes  they  have 
ample  opportunities,  travelling  through  the  country  as  they  do  at 
the  public  expense. 

Proprietors  give  as  their  reason  for  employing  Fiscals  in  civil 
business  that  they  see  them  more  frequently  than  other  writers. 
Fiscals  are  also  almost  always  employed  in  actions  under  the  Day 
Trespass  Act,  Lunacy,  Fishery,  and  other  public  statutes,  for  this 
reason,  that  the  Procurator-Fiscal  is  specially  named  in  these  Acts 
as  one  of  the  parties  at  whose  instance  prosecutions  may  take 
place ;  but  for  all  prosecutions  under  these  Acts  they  make  a  dis- 
tinct and  separate  charge,  which  they  allege  they  are  entitled  to 
do,  independent  of  the  handsome  salaries  they  receive. 

But  apart  altogether  from  the  injustice  done  to  the  other  Pro- 
curators before  the  Sheriff  Courts  who  are  compelled  to  act  as 
agents  for  the  poor  in  criminal  and  civil  matters,  frequently  at  very 
great  inconvenience,  and  without  any  fee  or  rewaixl,  and  for  the 
undue  advantages  enjoyed  by  the  Fiscals  in  picking  up  and  cat^ 
vasring  for  civil  business,  there  is  also  a  manifest  danger  to  society 
at  large. 

Suppose  one  of  the  Fiscal's  clients  or  client's  friends  should  hap- 
pen to  offend  criminally,  is  it  to  be  wondered  at  that  their  offences 
are  looked  upon  tenderly  and  passed  over  as  leniently  as  possible? 
On  the  other  hand,  if  an  opponent  of  any  of  their  clients  unfor- 
tunately gets  into  a  difficulty,  it  is  but  natural  to  suppose  that  they 
would  prosecute  to  the  utmost  rigour. 

The  only  security  against  abuses  of  this  nature  would  be  to  put 
Fiscals  on  the  same  footing  with  regard  to  extraneous  business  as 
Sheriffs  and  Sheriffs-Substitute  are.  By  the  fifth  section  of  the 
Act  1  and  2  Victoria  caput  119,  it  is  enacted,  "  That  it  shall  Dot 
hereafter  be  lawful  for  any  Sheriff-Substitute  so  receiving  salaiy, 
to  act  as  agent  either  in  legal,  banking,  or  other  business,  or  as 
conveyancer,  factor,  or  chamberlain,  except  for  the  Crown ;  or  to 
be  appointed  to  any  office  except  such  office  as  shall  be  by  statute 
attached  to  the  office  of  Sheriff-Substitute."  By  the  Sheriff  Court 
Act,  1853,* whereby  the  salaries  of  Sheriffs  and  Substitutes  were 
very  much  increased,  it  is  enacted  by  section  39,  **  That  the  salaries 
henceforth  to  be  paid  to  the  Sheriffs  and  Sheriffs-Substitute  shall 
be  in  full  of  all  fees  or  emoluments  whatever." 

If,  then,  to  preserve  the  purity  of  judicial  administration,  Sheriffs 
and  Sheriffs-Substitute  should  be  strictly  prohibited  from  engaging 
in  any  other  except  their  judicial  duties,  why  should  not  the 
Fiscals,  with  whom  originate  the  procedure  in  criminal  matters,  be 
also  prohibited  from  acting  as  agents,  either  in  legal,  banking,  or 
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any  other  business  whatever  ?  It  cannot  with  any  show  of  reason 
be  urged  that  Fiscals  require  to  eke  out  their  means  by  other  occu- 
pations. They  are,  in  fact,  paid  far  beyond  any  other  professional 
men,  and  the  emoluments  from  their  offices  are  greater  than  from 
the  majority  of  appointments  in  the  civil  service,  for  which  there 
is  great  competition  by  University-trained  men. 

Fiscals  should'  be  prohibited  from  acting  professionally  in  any 
other  than  their  official  capacity;  and  no  Procurator-Fiscal,  or 
partner  of  a  Procurator-Fiscal,  or  clerk  in  his  employment,  should 
be  allowed  to  act  directly  or  indirectly  in  any  of  the  civil  courts. — 
I  am,  etc.,  Veritas. 
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CommetUaries  on  the  Liberty  of  the  Subject,  and  the  Laws  of  England 
relating  to  the  Security  of  the  Person.  By  Ja1££S  Paterson, 
M.A.,  Barrister-at-Law.  2  vols.  London:  Macmillan  &  Co. 
1877. 

This  is  the  work  of  an  author  whose  name  is  already  favourably 
known  both  to  English  and  Scottish  lawyers  by  his  useful  ''  Com- 
pendium" of  the  kws  of  the  two  countries.  In  the  work  now 
before  us  he  has  proposed  to  himself  a  task  much  more  ambitious 
than  his  former  efforts,  and  of  which  these  two  volumes  appear  to 
be  only  the  beginning.  With  Mr.  Paterson  the  term  "  Liberty  of 
the  Subject"  is  virtually  synonymous  with  "the  Laws  of  England," 
60  that  the  present  book  is  a  treatise,  or  rather,  we  should  say,  the 
beginning  of  a  treatise  on  these  laws.  The  author  approaches  his 
subject,  not  in  the  dry  professional  way  which  most  institutional 
writers  have  done,  but  in  a  manner  much  more  popular;  his  style 
is  as  free  as  possible  from  what  laymen  term  the  pedantic  jargon 
of  the  law,  his  periods  harmonious  and  flowing,  his  illustrations 
drawn  from  a  vast  variety  of  sources,  and  his  language  sometimes 
even  reaches  the  height  of  eloquence.  If  law  is  ever  to  be  popu- 
larized, we  can  conceive  no  better  expositor  than  Mr.  Paterson ; 
and  if  his  present  work  will  not  perhaps  prove  of  much  practical 
assistance  to  the  professional  lawyer,  it  will  at  all  events  commend 
itself  to  the  student,  and  in  fact  to  every  well  educated  gentleman, 
or  as  Mr.  Paterson  prefers  to  say,  "  intelligent  citizen,"  who  desires 
to  know  what  the  laws  which  govern  his  country  are,  and  the 
sources  from  which  they  have  sprung. 

It  must  not  be  supposed,  however,  from  what  we  have  said,  that 
this  work  is  a  mere  popular  resum^  of  English  law.  On  the  con- 
trary, it  is  characterized  by  most  careful  workmanship  and  exten- 
sive research.  The  work  is  introduced  by  a  discussion  on  the 
various  definitions  and  divisions  of  the  law.    Our  author  rejects  the 


396  HEYIEWS. 

definitions  of  law  given  by  the  ancients  and  the  older  English 
metaphysical  and  legal  writers,  on  the  ground  that  they  all  assume 
that  ]aw  prescribes  a  course  of  conduct  to  the  various  individuals 
of  a  community,  and  that  none  of  them  give  any  indication  of  the 
supposed  object  which  the  supreme  power  has  in  view  in  makiug 
the  law.  He  gives  a  new  definition  of  municipal  law  as  follows : — 
"  Law  is  the  sum  of  the  varied  restrictions  on  the  actions  of  each 
individual,  which  the  supreme  power  of  the  State  enforces  in  order 
that  all  its  membera  may  follow  their  occupations  with  greater 
security."  It  will  be  seen  from  this  that  Mr.  Paterson  r^ards  law 
more  as  a  system  of  negative  prohibition  than  of  positive  com- 
mand. In  this  he  follows  to  a  certain  extent  the  opinion  of  Kant, 
who  says  that  civil  law  "provides  for  the  freedom  of  all  by  limiting 
and  defining  that  of  individuals."  Of  course  it  cannot  be  expected 
that  every  one  will  agree  in  this  new  definition;  it  makes  the 
typical  legal  "person"  a  much  lower  animal  than  the  man  to 
whom  the  law  is  an  incentive  to  virtue,  not  merely  a  deterrent 
from  crime.  However,  there  is  a  great  deal  to  be  said  for  it,  and 
Mr.  Paterson  defeads  the  position  he  takes  up  with  much  ability. 
Besides  discarding  the  definitions  of  law  which  have  hitherto 
obtained  amongst  jurists,  the  divisions  of  law  usually  in ' use  are 
also  repudiated  by  the  author, — ^rights  and  wrongs,  persons  and 
things,  civil  and  criminal, — all  these  are  weighed  in  the  balance  and 
found  wanting.  The  author  divides  law  primarily  into  substantive 
and  administrative  law.  The  first  of  these  heads  embraces  seven 
sub-divisions,  all  treating  of  the  "  security "  of  their  respective 
matters.  Thus  we  have — The  security  (1)  of  the  person ;  (2)  of 
property ;  (3)  of  marriage  ;  (4)  of  public  worship ;  (5)  of  thought, 
speech,  and  character;  (6)  of  contract  and  business;  and  (7)  of 
foreigners.  Administrative  law  is  then  subdivided  into  three 
heads,  (1)  The  judicature;  (2)  the  legislature;  (3)  the  executive 
government.  When  we  say  that  the  whole  of  these  two  volumes, 
with  the  exception  of  two  chapters  at  the  beginning,  is  taken  up 
V  ith  the  discussion  of  the  first  of  these  subdivisions  only — ^that 
treating  of  the  security  of  the  person, — we  have  said  enough  to  show 
that  Mr.  Paterson  has  undertaken  no  ordinary  task,  if  he  means, 
as  we  presume  he  does,  to  follow  up  this  work  with  others  treating 
of  the  various  subdivisions  into  which  he  has  divided  the  law.  The 
subject  of  the  "  Security  of  the  Person,"  indeed,  also  divides  itself 
into  two :  not  only  has  a  person  a  right  of  immunity  from  injury 
and  preservation  from  wrong,  but  he  has  a  corresponding  duty  to 
refrain  from  injuring  or  doing  wrong  to  others.  In  these  two 
volumes  what  is  treated  of  is  the  right  of  each  individual  to  protect 
himself  against  the  interference  of  others,  the  right  of  each  for 
a  remedy  against  another  for  actual  or  intended  assault  or  other 
wrong,  and  the  restraints  which  the  law  has  put  on  the  actions  of 
each  person  for  the  good  of  all.  The  complement  of  rights  belong- 
ing to  a  person  are  first  explained  "  as  they  are  found  centred  in 


BEVIEWS.  397 

each  normal  man  as  the  type  of  a  human  being  arrived  at  full  age, 
and  in  enjoyment  of  health  and  mental  capacity.    When  these 
normal  rights  have  been  described,  then  there  are  four  disturbing 
elements  which  produce  a  variation  on  such  rights  and  duties. 
These  arise  out  of  the  four  natural  events  or  conditions  which  may 
be  predicated  of  each  individual     Such  are  the  variations  arising 
out  of  infancy,  sex,  insanity,  and  death."    The  arrangement,  then, 
which  is  followed  in  these  volumes  is  as  follows : — We  first  have 
the  protection  of  the  body  against  threats  and  apprehended  injury. 
This,  it  will  be  at  once  seen,  covers  a  very  wide  field,  embracing  as 
it  does  the  whole  subject  of  "  keeping  the  jieace : "  after  treating  of 
mere  apprehended  injury  the  transition  to  actual  injury  is  but 
natural    Actual  injury  to  the  body,  however,  may  be  produced 
directly  in  many  ways,  and  more  remotely  through  several  causes. 
The  negligence  of  others  may  produce  injury,  as  in  the  case  of 
accidents :  many  delicate  points,  it  will  be  at  once  seen,  rise  in  con- 
nection with  this  subject,  which  includes  injuries  to  third  parties 
by  servants,  and  the  doctrine  of  collaborateur.    Another  class  of 
injuries  then  present  themselves  to  our  notice — those,  namely,  which 
are  intentional  but  not  malicious.     This  may  appear  to  some  to 
be  rather  an  enigmatical  expression,  but  under  this  head  the  author 
classes  all  assaults  and  other  injuries  which  are  not  studied  and 
deliberate,  but  which  are  generally  the  fruit  of  hasty  passion  or 
fits  of  temper,  and  which,  though  sometimes  attended  with  serious 
pdin,  are  for  the  most  part  trifling  and  soon  forgotten.     It  appears 
to  us  that  this  is  rather  an  arbitrary  distinction ;  it  is  extremelv 
diflScult  to  draw  a  line  in  defining  the  condition  of  a  man's  mind, 
when  he  commits  an  injury  on  another,  to  be  able  to  say  when  a 
mere  fit  of  temporary  anger  passes  into  malice.     Be  this  as  it  may, 
however,  Mr.  Paterson  thinks  fit  to  separate  the  two  classes  of 
cases,  namely,  assaults  not  malicious,  such  as  the  correction  of 
children,  assaults  in  the  defence  of  wives,  children,  or  property,  and 
turning  out  trespassers ;  and  assaults  committed  with  malice.    With 
the  latter  class  he  associates  those  wilful  and  negligent  acts  which 
kill  or  wound.     An  act  which  deprives  a  man  of  life  may  be  wilful 
and  yet  not  have  the  ingredient  of  malice,  as  in  the  case  of  a  hus- 
band killing  an  adulterer,  or  generally  in  all  cases  of  self-defence. 
Wilful  and  malicious  murder  is  then  discussed,  and  in  connection 
with  it  the  office  of  coroner  is  treated  of.    The  subject  of  restric- 
tions on  human  actions  owing  to  compulsory  acts  and  duties  is 
then  entered  into;  most  of  these  restrictions,  however,  such  as 
compulsory  acceptance  of  knighthood  and  regulations  laid  down 
for  dress,  are  now  obsolete ;  but  under  this  head  fall  the  compul- 
sory attendance  of  jurymen  and  witnesses  at  trials,  besides  the 
acceptance  of  the  offices  of  high  sherifif,  churchwardens,  and  several 
other  officials. 

The  protection  of  the  body  against  want  and  destitution  is  of 
course  but  another  name  for  the  Poor  Law,  and  to  this  subject  a 
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long  and  able  chapter  is  devoted.  We  then  have  two  chapters  on 
arrest  and  imprisonment,  the  first  of  these  containing  a  considera- 
tion of  the  procedure  which  takes  place  before  judgment  or  sen- 
tence, including  notices  not  only  of  present  practice,  but  of  ancient 
customs,  such  as  trial  by  battle,  ordeal,  wager»  and  torture,  and  the 
second  treating  of  the  punishment  of  the  body  on  final  judgment 
This  branch  of  the  subject  embraces  the  different  varieties  of 
punishment  inflicted  on  wrong-doers,  and  is  concluded  by  a  dis- 
quisition on  the  question  whether  or  not  capital  punishment  is 
justifiable.  Tlie  advisability  of  introducing  such  a  discussion  into 
a  book  of  this  sort  is  open  to  doubt.  The  author,  however,  has  ex- 
pressed himself  with  no  uncertain  voice,  and  has  declared  his 
opinion  to  be  that  capital  punishment  is  justifiable  in  no  case. 
His  arguments  will  not  probably  convince  any  one  who  may  happen 
to  hold  contrary  opinions ;  and  though  he  states  them  with  admir- 
able fairness  and  moderation,  we  think  it  would  perhaps  have  been 
better  if  the  question  had  not  been  introduced,  considering  the 
limited  space  at  the  author's  disposal 

All  the  rights  and  wrongs  hitherto  treated  of  have  been  con- 
sidered in  reference  to  the  normal  adult  man ;  but  there  are  various 
modifications  and  variations  in  these  rights  caused  by  age  or  infancy, 
sex,  insanity,  and  death.  Accordingly,  under  these  heads  we  have 
a  large  number  of  very  interesting  points  discussed.  Under  the 
head  of  age  or  infancy  we  have  child-murder,  overwork  or  ill-usage 
of  children,  maintenance  of  bastards,  education,  vaccination,  and  • 
several  other  matters  which  have  to  do  with  our  juvenile  popula- 
tion. Coming  to  variations  in  the  law  caused  by  sex,  we  find  ab- 
duction, seduction,  and  rape,  treated  of,  together  with  the  various 
laws  affecting  prostitutes.  The  subject  of  insanity  is  of  course 
almost  entirely  confined  to  the  treatment  of  lunatics  and  the  care 
of  their  property ;  and  a  very  interesting  chapter  on  the  variations 
in  rights  caused  by  death  appropriately  concludes  the  work.  In 
the  rapid  survey  which  we  have  given  of  this  book,  it  will  be  seen 
over  what  a  wide  range  of  subjects  it  extends.  A  more  interesting 
work  of  the  kind  it  would  be  difficult  to  conceive,  and  Mr.  Paterson 
deserves  all  praise  for  the  manner  in  which  he  has  performed  his 
task.  As  we  before  remarked,  it  may  not  perhaps  be  the  sort  of 
book  to  which  a  practising  lawyer  would  turn  on  a  sudden  emer- 
gency to  find  out  what  the  law  was  on  a  particular  subject,  thoujjh 
if  he  did  do  so  it  is  probable  he  would  find  it  very  well  stated.  It 
is  more  a  book  to  be  perused  by  the  student  and  by  those  who  wish 
to  get  some  idea  of  the  laws  of  England  without  going  to  very  re- 
condite or  technical  souices.  But  whatever  may  be  thought  of  the 
professional  value  of  the  book,  there  is  no  doubt  of  it«  exceeding 
interest.  It  is  a  law-book  on  a  new  system;  and  though  the  sub- 
ject of  the  security  of  the  person  is  perhaps  the  most  generally 
popular  one  in  the  whole  field  of  law,  we  shall  await  with  curiosity 
the  other  commentaries  which  Mr.  Paterson  seems  to  promise  us. 
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A  Digest  of  the  Law  of  Partnership.  By  Fredeeick  Pollock,  Esq., 
of  Lincoln's  Inn,  Barrister-at-Law,  late  Fellow  of  Trinity 
College,  Cambridge.    Stevens  and  Sons.    London.     1877.    - 

In  an  interesting  preface  Mr.  Pollock  explains  the  method  which 
he  has  followed  in  this  work,  and  his  reasons  for  thinking  that  the 
Law  of  Partnership  is  particularly  suited  for  the  treatment  adopted 
by  him.    The  Law  of  Partnership  is  of  modern  growth,  and  the 
general  principles  which  underlie  it  are  well  settled,  and  capable 
of  being  stated  shortly  and  precisely.    There  are  few  anomalies, 
and  still  fewer  technicalities,  to  embarrass  the  student  of  this  branch 
of  law,  which  has  further  (subject  to  the  exception  of  that  part  of 
it  which  relates  to  companies)  been  little  interfered  with  by  statute. 
The  plan  followed  by  Mr.  Pollock  has  been  to  digest  into  carefully 
expressed  propositions  (eighty-two  in  number)  the  principles  of  the 
Law  of  Partnership.    These  propositions  are  stated  as  they  would 
be  stated  in  a  code,  and  are  followed  by  comments,  which  explain 
the  reasons  of  the  selection  of  particular  phrases,  and  then  illus- 
trated by  decided  cases.    This  method  of  treatment  presents  many 
advantages.     It  keeps  distinctly  before  the  mind  of  the  reader  the 
legal  principle,  and  saves  it  from  being  overwhelmed  by  the  crowd 
of  single  instances  which  in  so  many  law-books  obscure  settled 
law  and  raise  doubts  where  none  ought  to  exist.     At  the  same 
time  the  true  use  is  made  of  case-law,  viz.,  to  illustrate  general 
doctrines,  and  to  render  their  meaning  more  intelligible,  as  well  as 
to  emphasize  the  various  points  to  which  the  attention  of  lawyers 
ought  to  be  directed  in  forming  an  opinion  of  an  individual  case. 
The  analogies,  too,  suggested  by  decided  cases,  point  out  the  limits 
within  which  the  doctrine  ought  to  be  restrained,  and  the  mode  in 
which  it  ought  to  be  applied.     Mr.  Pollock  describes  himself  as  in 
favour  of  the  codification  of  the  law,  and  the  prefaces  contain  many 
useful  remarks  upon  the  way  in  which  codification  must  be  effected 
if  it  is  not  to  be  injurious ;  while  he  hints  that  the  increasing  bulk 
of  case  and  statute  law  will  soon  render  codification,  even  in  the 
eyes  of  its  opponents,  the  less  of  two  evils.     In  the  present  work, 
while  confining  himself  strictly  to  the  statement  of  what  is  law, 
he  has  endeavoured  to  produce  the  model  of  what  a  code  ought  to 
he,  and  has  certainly  succeeded  in.  making  a  very  useful  digest 
within  a  reasonable  compass.    The  subject  of  the  book  is  strictly 
limited  to  the  law  of  partnership,  and  the  cognate  subject  of  the 
law  of  companies  is  not  treated  of,  on  the  ground  that  it  depends 
to  so  large  an  extent  on  statute.     Superfluous  reference  to  decisions 
has  been  avoided  by  the  frequent  citation  of  Mr.  Justice  Lindley's 
well-known  work  on  partnership,  and  doubtful  or  unsettled  law 
has  been    sufficiently    distinguished    by  being  enclosed  within 
brackets.    The  law  is  generally  stated  with  accuracy.    The  author, 
however,  shows  a  tendency  to  treat  joint  adventure  as  equivalent  to 
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partnership  instead  of  considering  it  as  a  limited  partnership ;  but 
though  this  may  lead  to  misapprehension,  it  does  not  form  a  serious 
mistaka  This  book  cannot  fail  to  assist  the  student  in  giving 
him  clear  views  of  a  very  important  branch  of  law. 


(Dbttuarg. 

John  Txrr,  Esq.,  Advocate. — In  our  last  number  we  announced 
very  briefly  the  death  of  the  above  gentleman.  He  deserves,  how- 
ever, more  than  a  passing  notice  in  a  Scottish  Law  Journal,  asso- 
ciated as  he  was  for  so.  long  a  time  with  the  Parliament  House,  and 
having  lived  as  a  cotemporary  of  the  tnany  celebrated  men  who 
in  their  day  made  Edinburgh  famous.  He  was  born  in  1796,  and 
was  the  eldest  of  the  family  of  Mr.  Crawford  Tait  of  Harvieston,  in 
the  county  of  Clackmannan.  He  was  to  a  certain  extent  heredi- 
tarily connected  with  the  Scottish  Bar,  his  maternal  grandfather 
being  Sir  Islay  Campbell  of  Succoth,  who  held  the  office  of  Lord 
President  of  the  Court  of  Session  for  nearly  twenty  years.  John 
Tait  was  educated  at  Harrow,  and  naturally  looked  forward  to 
taking  his  place  in  the  country  as  a  large  and  wealthy  landed  pro- 
prietor. Some  pecuniary  losses,  however,  which  the  family 
sustained,  made  it  necessary  that'  he  should  do  something  more 
profitable  to  himself  than  merely  to  act  as  one  of  the  "  unpaid 
magistracy  "  of  the  county.  He  accordingly  entered  the  Faculty  of 
Advocates  in  1819,  and  paced  the  boards  of  the  Parliament  House 
for  some  years,  one  of  the  great  array  of  the  comparatively  briefless. 
Here,  however,  he  made  many  friends,  and  no  enemies ;  his  dis- 
position and  manners,  singularly  gentle  and  unassuming,  were  not 
perhaps  of  a  nature  to  secure  him  high  forensic  success,  but  they  did 
secure  him  the  love  of  his  friends  and  the  esteem  of  all  with  whom 
he  came  in  contact.  His  written  pleadings,  however,  were  always 
characterized  by  great  clearness  of  argument  and  elegance  of  style. 
In  those  days  a  young  man  of  family,  if  he  were  at  all  decently 
qualified,  had  never  to  wait  very  long  for  promotion.  In  1829  Mr. 
Tait  was  appointed  Sheriff  of  his  native  county,  a  position  which 
he  held  for  between  thirty  and  forty  years,  till  1866,  w^hen  he 
was  removed  to  Perthshire.  A  sound  lawyer,  his  judgments 
were  seldom'  reversed  on  appeal  to  the  Court  of  Session.  In  1868 
the  Faculty  of  Advocates  testified  the  esteem  and  appreciation  in 
which  they  held  him^  by  conferring  upon  him  the  office  of  Vice- 
Dean  of  Faculty,  his  predecessor  being  the  late  Lord  Manor.  In 
1874,  feeling  old  age  insidiously  creeping  upon  him,  he  resigned  all 
the  appointments  which  he  held,  wishing,  as  most  wise  men  do, 

^*  To  husband  out  life's  taper  to  its  close, 
And  keep  the  flame  from  wasting  by  repose." 

A  staunch  Conservative  in  politics,  and  strongly  attached  to  his 
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party,  no  element  of  bitterness  ever  entered  into  Sheriff  Tait's  life. 
Of  a  singularly  lovable  and  placid  disposition,  he  possessed  a  fund 
of  cheerful  humour  and  appreciation  of  wit  that  rendered  his  com- 
panionship at  all  times  sweet  and  delightful  He  was  one  of  two 
men — both  advocates — alive  last  year,  who  could  look  on  their 
portraits  in  the  Eaeburn  Exhibition.  He  had  been  painted  long 
years  ago  by  the  hand  of  that  great  master,  as  a  little  boy,  and  the 
sight  of  that  bright,  fair-haired  laddie,  as  be  looked  down  from  the 
canvas,  recalled  not  a  few  endearing  memories  to  many  an  aged 
heart 

The  Eight  Hon.  R  A.  C.  Nisbet-Habalton,  Advocate. — It  is  but 
fitting  that  we  should  mention'  here  the  death  of  one  who,  though 
not  a  practising  member  of  our  Bar,  was  yet  on  the  roll  of  the 
Faculty  of  Advocates,  and  was  the  grandson  of  one  of  the  most 
distinguished  Presidents  of  the  Court  of  Session.  The  deceased 
gentleman  was  the  fourth  son  of  Mr.  Dundas  of  Arniston,  and  was 
born  in  1804  After  attending  the  University  of  St  Andrews  he 
was  called  to  the  Bar  in  1826.  He  never  gave  himself  a  chance  of 
obtaining  practice,  but  threw  himself  at  once  into  the  arena  of 
public  life,  being  returned  to  Parliament  the  same  year  for  the 
burgh  of  Ipswich.  In  1831  he  beat  Jeffrey  in  a  contest  for  the 
representation  of  Edinburgh,  being  the  last  Conservative  candidate 
that  has  been  returned  for  that  city.  In  1837  he  again  found  a 
seat  in  Parliament,  this  time  for  North  Lincolnshire,  which  county 
he  continued  to  represent  for  twenty  years.  In  1828  he  married 
Lady  Mary  Bruce,  sister  of  the  eighth  Earl  of  Elgin  and  Kincardine. 
Through  her  he  succeeded  to  large  landed  estates  in  Haddington- 
shire, while  he  himself  possessed  considerable  property  in  England. 
He  was  a  kind  and  generous  landlord,  being  especially  interested 
in  improving  the  condition  of  the  peasantry  on  his  estates;  he 
possessed  an  intimate  knowledge  of  agricidture,  while  his  Parlia- 
mentary training  stood  him  in  good  stead  as  a  county  magistrate 
and  in  the  various  business  meetings  which  his  position  as  a  land- 
lord led  him  to  attend.  The  news  of  death  was  received  with  a 
feeling  of  profound  and  genuine  sorrow  over  all  his  estates,  where 
he  had  been  invariably  looked  up  to  with  strong  attachment  and 
aspect    He  died  at  his  residence  in  London  on  the  9th  of  June. 

We  regret  to  observe  the  death  of  Sir  George  Mellish,  one  of  Her 
Majesty's  Judges  in  the  Court  of  Appeal.  The  late  Chief-Justice 
was  one  of  the  most  brilliant  and  learned  Judges  on  the  English 
Bench.  He  was  the  second  son  of  the  Very  Rev.  Edward  Mellish, 
Dean  of  Hereford,  and  was  called  to  the  Bar  in  1848,  and  took  silk 
in  1861.  He  enjoyed  a  very  large  practice,  his  pre-eminent  abili- 
ties being  early  recognized  by  the  profession.  His  health  was  but 
weak  all  his  Ufe,  notwithstanding  which  he  overtook  the  severe 
work  inseparable  from  the  life  of  a  well-employed  barrister  with 
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woDderfiil  energy.  Having  refused  a  Puisne  Judgeship  he  was 
raised  to  the  Court  of  Appeal  in  Chancery  in  1870.  By  his  death 
the  English  Bench  loses  one  of  its  brightest  ornaments. 

Egbert  Haldanb,  Esq.  of  Cloan  Den,  Writer  to  the  Signet,  died 
on  the  10th  of  June. 

Egbert  Campbell,  Esq.  of  Sonachan,  W.S. — The  death  is  an- 
nounced of  Mr.  Campbell  of  Sonachan,  the  oldest  member  of  the 
Society  of  Writers  to  the  Signet.  He  died  at  the  venerable  age  of 
ninety-eight,  having  been  admitted  to  the  above  body  in  1805. 
He  was  the  last  direct  male  representative  of  the  CampbeUs  of 
Sonachan,  and  his  estates  and  movable  property  go  by  testamen- 
tary disposition  to  the  Argyll  family.  His  remains  were  interred, 
on  the  19th  of  June,  in  the  family  burying-place  on  the  picturesque 
banks  of  Loch  Awe,  fit  resting-place  for  the  last  of  an  ancient  stock. 

John  Morison,  Esq.,  Advocate  (1855),  died  on  the  20th  of  June. 


^hc  ittonth. 


Report  of  the  Committee  of  the  Faculty  of  Advocates  on  the  Married 
Women's  Property  {Scotlarid)  Bill — The  committee  have,  at  various 
meetings,  carefully  considered  the  provisions  of  the  Bill,  and 
unanimously  agreed  to  the  following  report : — By  the  Ist  and  2nd 
sections  it  is  proposed  to  make  an  entire  change  in  the  law  of 
Scotland  in  regard  to  the  husband's  jvs  marUi  in  and  right  of 
administration  over  the  movable  or  personal  estate  belonging  to 
the  wife.  The  Bill  provides  that  in  all  cases  of  marriage  taking 
place  after  the  parsing  of  the  Act,  the  husband's  jv^  marUi  in  and 
right  of  administration  over  all  movable  or  personal  estate  then 
belonging  to  the  wife,  or  which  may  thereafter  be  earned  by  her  own 
industry,  or  to  which  she  may  otherwise  acquire  right  during 
marriage,  shall  be  entirely  excluded  from  such  estate.  It  further 
provides  that  the  husband  of  any  married  proprietrix  shall  have  no 
right  in  or  control  over  the  rents  of  his  wife's  heritable  property, 
and  that  his  consent  shall  be  no  longer  necessary  to  the  sale  or 
disposal  thereof  by  her,  whether  absolutely  or  in  security.  The 
committee  are  of  opinion  that  the  rule  of  law  by  virtue  of  which 
the  wife's  movable  estate  and  the  rents  of  her  heritable  estate 
during  marriage  are  inseparably  blended  with  the  estate  of  the 
husband  is,  in  the  case  of  the  husband's  insolvency  or  misconduct, 
productive  of  hardship  to  the  wife  and  children,  and  seems  to  call 
for  remedial  legislation.  The  committee  are  of  opinion  that  the 
Bill  in  its  present  form  goes  t^o  far.  They  disapprove  of  its  pro- 
visions in  so  far  as  they  exclude  the  husband's  right  of  adminis- 
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tration,  and  confer  on  the  wife  the  power  of  selling  or  granting 
security  over  her  heritable  property  without  the  husband's  consent. 
They  are  of  opinion,  however,  that  it  may  be  expedient  to  provide 
by  enactment  that  the  husband's /i«  mariti  shall  be  excluded  from 
rents  of  the  heritable  property  of  any  married  proprietrix,  and  that 
his  right  of  administration  shall  also  be  excluded  to  the  effect  of 
enabling  the  wife  to  grant  receipts  for  such  rents  by  herself,  in  the 
same  way  and  to  the  same  effect  as  she  could  do  if  unmarried. 
But  beyond  this  they  do  not  think  any  statutory  enactment  should 
go.    The  5th  clause  of  the  Bill  contains  a  provision  that  the  wages, 
profits,  and  earnings  of  any  married  woman  shall  be  her  separate 
estate,  to  the  effect  specified  in  the  Act.    The  committee  are  of 
opinion  that  this  provision  is  too  wide,  and  that  the  provisions 
contained  in  sec.  1  of  the  English  Act,  33  and  34  Vict.,  c.  93 
(1870),  relating  to  the  property  of  married  women,  are  preferable, 
and  may  be  adopted.     By  that  Act  the  operation  of  the  clause  is 
confined  to  earnings  acquired  or  gained  by  a  wife  after  the  passing  of 
the  Act  in  any  employment,  occupation,  or  trade  in  which  she  is 
engaged,  or  which  she  carries  on  "  separately  from  her  husband^ 
By  the  7th  clause  of  the  Bill  it  is  provided  that  the  husband's 
liability  for  the  debts  of  the  wife,  contracted  before  marriage,  shall 
be  "Umited  to  the  value  of  any  property  which  he  shall  have 
received  from,  through,  or  in  right  of  his  wife,  at,  or  before,  or  sub- 
sequent to,  the  marriage."   The  committee  approve  of  this  provision. 
The  8th  section  of  the  Bill  provides  that  no  execution  against  the 
wife's  estate  for  the  "  domestic  expenditure  of  the  spouses "  shall 
be  competent,  except  to  the  extent  to  which  there  shall  be  a 
deficiency  of  the  husband's  estate  to  satisfy  the  same ;  and  no  such 
execution  shall  issue  until  it  is  proved  that  the  "  husband's  estate 
has  been  exhausted,  or  is  not  available."    The  committee  are  of 
opinion  that  these  provisions  ought  not  to  be  adopted.     In  their 
opiuion  the  wife's  estate  ought  to  be  liable  equally  and  j?ari  jposst^ 
with  that  of  the  husband  for  "  the  domestic  expenditure."    These 
are  all  the  observations  which  the  committee  consider  it  necessary 
to  make  with  reference  to  the  provisions  of  the  Bill  remitted  for 
their  consideration.     In  consequence,  however,  of  what  passed  in 
the  House  of  Commons  when  the  Bill  was  read  a  second  time,  the 
committee  deem  it  advisable  to  consider  whether  there  should  be 
any  legislation  for  Scotland  relating  to  the  movable  property  of 
married  women,  similar  in  effect  to  what  has  taken  place  in  regard 
to  England  by  the  Act  of  Parliament  above  mentioned,  and  the 
Amending  Act  37  and  38  Vict.,  c.  50  (1874).     There  are  two  main 
provisions  in  these  Acts.     By  one  it  is  enacted  that  any  personal 
property  coming  to  any  woman  married  after'  the  passing  of  the 
Act,  during  her  marriage  as  next  of  kin,  or  one  of  the  next  of  kin 
of  an  intestate,  and  any  money  not  exceeding  £200  so  coming  to 
her  under  any  deed  or  will,  shall  belong  to  the  woman  for  her 
separate  use,  and  her  receipts  shall  be  good  discharges  for  the  same. 
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The  purport  of  the  other  provision,  extending  over  several  clauses, 
is  to  enable  any  married  woman,  or  woman  about  to  be  married,  to 
deal  with  (1)  moneys  belonging  to  her  deposited  in  Savings  Banks; 
(2)  stock  in  the  public  funds ;  (3)  shares,  stock,  or  debentures  of  or 
in  any  joint-stock  company;  (4)  and  in  friendly  or  building 
societies ;  so  that,  upon  application  by  her  to  those  several  bodies, 
such  moneys  and  shares,  etc.,  shall  be  deemed  to  be  her  separate 
property,  and  shall  be  accounted  for  and  paid  to,  and  shall  be  pay- 
able to,  and  be  transferred  to  and  by  her  as  if  she  were  an  unmar- 
ried woman.  The  committee  having  fully  considered  these  enact- 
ments, are  of  opinion  that  they  should  not  be  extended  to  Scotland 
in  their  present  form,  and  that  the  object  would  be  attained  by  a 
provision  empowering  married  women  who,  after  the  passing  of  the 
Act,  acquire  or  become  entitled  to  any  personal  or  movable  pro- 
perty, to  lay  out  and  invest  such  property,  or  the  proceeds  thereof, 
in  any  of  the  funds,  stocks,  or  securities,  in  which  trustees  may 
legally  invest  trust-funds  under  their  management ;  or  in  fully  paid- 
up  shares  or  debentures,  or  debenture  stock,  of  any  incorporated  or 
joint-stock  company,  or  in  stock  of  any  such  company  to  the 
holding  of  which  no  liability  is  attached ;  or  in  shares  or  debentures 
of  any  duly  registered,  certified,  and  enrolled  friendly  society, 
benefit  building  society,  or  loan  society,  to  the  holding  of  which 
shares  or  debentures  no  liability  is  attached,  with  a  declaration 
accompanying  such  investment  that  it  is  for  the  wife's  sole  and 
separate  use,  exclusive  of  the  fus  mariti  and  right  of  administration 
of  the  husband,  which  declaration,  duly  inserted  in  the  books  of 
such  company  or  society,  and  in  the  bond,  certificate,  receipt,  or 
other  document  of  title,  shall  be  valid  and  effectual.  The  clauses 
of  a  Bill  proposing  to  confer  such  power  on  married  women  would 
require  to  be  very  carefully  considered  and  accurately  framed. 

Scotch  Defendanvts  in  English  Courts, — ^When  the  Judicature  Act 
came  into  operation,  English  litigants  were  not  slow  to  avail  them- 
selves of  the  facilities  for  citing  Scotchmen  to  appear  before  the 
English  Courts,  and  there  to  become  acquainted  with  the  delays  and 
expense  which  are  characteristic  of  these  tribunals.  Much  in- 
justice was  done,  and  many  claims  were  settled  which  could  have 
been  properly  and  successfully  resisted  if  the  unfortunate  defenders 
had  not  been  deterred  by  the  trouble  and  expense.  Deputations 
waited  upon  the  Lord  Chancellor,  and  the  grievance  was  readily 
admitted,  and  a  remedy  was  promised,  which  seems  to  have  been 
accepted  as  a  substantial  alteration.  Difficulties  by  the  new 
system  were  thrown  in  the  way  of  the  service  of  English  writs  in 
Scotland.  The  leave  of  a  judge  was  required,  and  though  the 
question  of  service  was  left  in  his  discretion,  affidavits  had  to  be 
nirnished  stating  certain  particulars  about  Scotch  Courts,  in  addi- 
tion to  the  previously  required  affidavit  that  that  the  plaintiff's 
ground  of  action  arose  in  England.    It  was,  however,  soon  found 
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that  little  or  no  change  had  been  efiected,  and  at  this  present  time 
nearly  as  many,  perhaps  as  many,  writs  are  being  served  on  Scotch- 
men, summoning  them  to  the  English  Courts,  as  before  the  altera- 
tion was  made.  If  an  effort  is  not  at  once  made  to  get  rid  of  this 
injustice,  it  will  soon  be  looked  on  as  quite  natural  that  an  English- 
man should  be  entitled  to  sue  a  Scotchman  in  London,  get  decree 
against  him,  and  then  make  use  of  the  expensive  machinery  of  the 
"  Judgments  Extension  Act "  to  enforce  payment  of  the  sum  for 
which  decree  may  have  been  given,  while  no  corresponding  privilege 
is  given  to  Scotchmen  against  English  debtors.  The  following 
case  illustrates  the  great  hardships  to  which  the  present  practice 
may  and  often  does  give  rise.  A  Scotchman  resident  in  Scotland 
incurred  a  debt  to  a  schoolmaster  for  the  education  of  one  of  his 
children  in  England.  His  circumstances  became  embarrassed,  and 
rendered  it  necessary  for  him  to  call  a  meeting  of  his  creditors. 
Instead  of  applying  for  sequestration  or  offering  a  composition,  he 
surrendered  his  whole  property  to  his  creditors,  who  acceded  to  his 
proposals,  and  it  was  reaU^ed  and  the  proceeds  divided  rateably 
among  them.  The  debt  to  the  schoolmaster,  which  amounted  to 
£35,  5s.  3d.,  was  admitted,  and  ranked  for  a  first  dividend  of  6s.  8d. 
per  £.  The  schoolmaster  took  payment,  and  then  took  out  a 
writ  summoning  the  debtor  to  appear  in  the  High  Court  of  Justice 
in  London,  to  defend  a  claim  for  the  balance,  vi2.,  £23,  13s.  4d., 
an  amount  for  which  an  action  could  not  have  been  brought  in  the 
Court  of  Session.  An  order  for  service  was  made,  and  the  writ 
was  served  on  the  defendant.  The  action  was  not  defended ;  and 
meanwhile  a  second  and  final  dividend  was  declared,  and  payment 
of  it  offered  as  in  full  of  the  balance.  It  was  received  by  the 
schoolmaster,  who,  however,  took  decree  for  the  full  sum  sued  for, 
and  sent  down  his  decree  to  Scotland,  got  it  recorded  under  the 
"Judgments  Extension  Act,"  and  charged  the  defendant  for  the  whole 
sum  without  allowing  a  deduction  for  the  sum  paid.  A  threat  of 
a  suspension  stopped  matters  and  forced  a  compromise ;  but  this 
narrative  is  sufficient  to  show  the  manner  in  which  advantage  may 
be  taken  of  an  inequitable  jurisdiction,  and  there  can  be  little 
doubt  that  in  the  future  frequent  cases  of  oppression  will  occur. 

Snglish  Procedure. — It  is  the  fashion  in  Scotland  to  clamour 
immediately  and  vehemently  when  any  delay  occurs  in  the  conduct 
of  a  litigation  in  the  Court  of  Session  through  technical  de- 
ficiencies or  redundancies;  moreover,  it  is  likewise  our  northern 
practice  to  ventilate  these  real  or  imaginary  grievances  in  the  local 
newspapers  until  the  profession,  according  to  a  popular  superstition, 
has  been  overwhelmed  with  shame ;  and  if  cdl  this  is  found  in- 
effectual, then,  as  a  last  resort,  some  unhappy  Member  of  Parlia- 
ment is  incited  to  rise  in  his  place  in  the  House  and  move  for 
returns  or  ask  questions,  while  other  Members,  who  have  been 
carefully  first  roused  and  then  instructed  upon  the  subject,  are 
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ready  to  back  him  up.  As  a  general  rule,  the  only  result  of  all 
this  is  to  show  how  little  those  who  incite  and  those  who  ask  such 
questions  know  about  the  matter,  and  to  demonstrate  the  dangers 
incurred  by  sapient  legislators  when  they  leave  their  own  beaten 
tracks  and  attempt  to  plunge  into  unknown  depths.  Putting  aside 
all  such  modes  of  inquiry  as  irregular,  and  certainly  of  use  only  in 
very  exceptional  cases,  the  law  of  Scotland,  we  think,  will  bear  a 
very  favourable  comparison  ivith  that  of  any  other  country,  in  the 
matter,  at  least,  of  expedition  and  of  procedure.  We  have  read  in 
the  English  newspapers  the  other  day  a  case  such  as  might  have 
stirred  the  most  tranquil  mind.  Imagine  a  Master  of  a  Court,  an 
official  resembling  somewhat  our  Principal  Clerk  of  Session,  then 
counsel  on  either  side,  and  then  the  Judges  on  the  Bench  itself,  all 
engaged  for  five  mortal  days  in  reading  aloud,  for  the  benefit  of  one 
another,  800  folio  printed  pages,  yet  here  we  have  it : — 

**  Quben'b  Bench  DnnsiON  (before  the  Lord  Chief  Ja8tice)-»7^ma«  v.  Tki 
QuMn. — This  was  a  petitioii  of  right  tried  at  Guildhall  before  the  Lord  Chief 
Baron  and  a  special  jury.  The  trial  occupied  fifteen  days,  and  resulted  in  a 
verdict  in  favour  of  the  suppliant  The  claim  was  for  remuneration  in  respect 
of  certain  rifled  ordnance  invented  by  the  suppliant,  and  adopted  by  Uie 
Secretary  of  State  for  War  in  the  improvement  of  artillery.  The  Crown  bad 
obtained  a  rule  niti  for  a  new  trial  on  the  grounds  of  misdirection,  that  the 
documents  relied  on  by  the  suppliant  declared  no  contract,  and  that  the  evi- 
dence did  not  show  any  approval  or  adoption  into  the  service  of  the  inventions 
in  question.  The  Attorney-Qeneral,  tne  Solicitor-General,  Mr.  Gorst,  Q.C., 
and  Mr.  Bowen  appeared  in  support  of  the  rule.  Mr.  Butt,  Q.C.,  and  Mr. 
Watkin  Williams,  Q.C.,  showed  cause  against  the  rule.  A  short  preliminan* 
discussion  took  place  as  to  the  best  mode  of  proceediog.  It  was  necessarr, 
from  the  form  of  the  rule  and  the  grounds  on  which  it  was  moved,  that  tfie 
evidence,  which  extended  over  800  folio  printed  pages,  should  be  read  ;  and  it 
was  arranged  that  the  Master  of  the  Couit^  the  learned  counsel  engaged  in  the 
case,  and  ue  learned  Judges,  should  alternately  read  the  evidence  taken  on  the 
trial  The  remainder  of  the  day  was  so  occupied,  and  it  is  expected  that  the 
reading  will  occupy  the  Court  the  best  part  ot  five  days." 

Really  that  newspaper  reporter  has  some  sense  of  humour;  he 
grimly  tells  us  that  there  was  a  discussion  as  to  the  best  mode  of 
proceeding,  and  the  result  of  this  best  mode  was  to  occupy  the 
Court  with  a  species  of  legal  recitative  lasting  the  rest  of  that  long 
summer  day ;  while  the  ironical  remark  as  to  the  writer's  expecta- 
tion of  a  prolonged  drone  concluded  this  cheerful  little  paragraph. 
TSo  doubt  it  was  an  artillery  duel,  and  involved  questions  of  very 
heavy  metal,  while,  of  course,  very  big  guns  and  many  of  them 
were  engaged;  but  conceive  what  a  perfect  riot  in  Scotland  it 
would  have  created  had  our  patriotic  and  economical  busybodie^ 
learned  at  breakfast  that  all  yesterday  even  a  Lord  Ordinary,  much 
less  the  Head  of  a  Division,  had  been  sitting  throughout  the  day 
being  read  to,  as  if  he  could  not  read  himself,  and  resding  aloud,  as 
if  there  were  any  necessity  for  that,  while  hugely-paid  lawyers  sat 
and  listened,  and  lunched,  and  probably  yawned  away  their  time ! 

Capital  PuntshmerU, — ^There  was  a  debate  on  this  subject  in  the 
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House  of  Commons  on  the  12th  of  June.    Sir  Eardley  Wilmot 
moved  "  That  whilst  it  is  not  possible  at  the  present  time  to  remove 
the  penalty  of  death  altogether  from  the  Statute-Book,  it  is  desirable 
to  consider  whether  the  laws  under  which  offenders  are  liable  to 
capital  punishment    should    not  be  revised."      The  honourable 
Member  suggested  that  the  punishment  of  death  should  only  be 
inflicted  in  cases  where  there  was  Tnalice  prepense,  but  not  in  cases 
where  death  ensued  from  mere  sudden  quarrel  or  the  like.     Mr. 
Pease  moved  as  an  amendment  that  capital  punishment  should  be 
abolished  altogether,  and  was  supported  by  Sir  Henry  Jackson  and 
Mr.  Bright;  but  both  motion  and  amendment  were  rejected  by 
large  majorities.    No  new  arguments  were  adduced  in  support  of 
the  abolition  of  capital  punishment,  the  speeches,  in  fact,  mainly 
consisting  of  what  the  Solicitor-General,  not  without  truth,  termed 
dogmatic  assertions.     If  the  supporters  of  such  measures  as  were 
before  the  House  would  only  conduct  their  cause  in  a  more 
temperate  manner,  and  employ  argument  instead  of  oratorical 
clap-trap,  there  would  be  a  greater  chance  of  their  getting  the 
\?hole  subject  taken  up  in  a  much  more  thorough  way  than  it  has 
yet  been.    What  are  we  to  think  when  we  find  men  like  Mr.  Bright 
deUberately  asserting  that  our  criminal  code  is  at  present  more 
ferocious  and  cruel  than  that  of  any  other  civilized  and  Christian 
State ;  and  that  in  former  times  when  executions  were  public,  the 
horrible  sight  might  have  some  deterrent  effects,  which  were  far 
outweighed  by  its  demoralizing  tendencies ;  but  that  now  the  records 
of  the  private  execution  penetrated  every  household,  and  were  even 
more  pernicious  ?    We  are  far  from  saying  that  some  revision  of 
cor  criminal  code  in  this  matter  would  not  be  advisable,  but  such 
assertions  as  these  are  simply  nonsense.    When  we  turn  to  America 
what  do  we  find  ?    The  State  of  Maine — now  famous  for  the  strict- 
ness of  its  liquor  law — was  admitted  to  the  Union  in  1820,  and 
bad  then  a  capital  punishment  law :  this  punishment  was  virtually 
abolished  in  1837,  and  not  an  execution  took  place  till  1864.     In 
tbat  year  and  in  1869  the  governor,  acting  on  discretionary  powers 
which  he  possessed,  did  hang  two  peraons,  but  without  much  effect, 
murders  having  increased  to  such  an  extent  as  to  make  the  State  of 
Maine  notorious.    In  1875  the  legislature  restored  the  death  penalty 
in  its  entirety,  the  consequence  was,  that  during  the  year  following 
there  was  only  one  murder,  and  the  murderer  immediately  com- 
mitted suicide.    Notwithstanding  this  the  legislature  thought  fit 
in  1876  again  to  abolish  capital  punishment.    What  followed? 
In  less  than  a  year  no  fewer  than  eleven  murders  were  perpetrated, 
and  the  number  of  State  prison  convicts  rose  16  per  cent.     TSo  later 
than  February  last  $15,000  had  to  be  expended  in  enlarging  the 
prison,  although  sixty-eight  convicts  had  been  removed  from  it  to 
fill  recently  erected  gaol-workshops,  built  at  a  cost  of  over  $60,000, 
to  accommodate  prisoners  sentenced  for  not  more  than  three  years. 
Facts  Uke  these  outweigh  any  amount  of  humanitarian  *'  gush  "  and 
sentimental  lenity. 
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Validity  of  Loan  made  on  Sunday. — ^The  Sapreme  Gomt  of 
Maine,  U.S.,  had  a  case  lately  before  them  in  which  it  appeared 
that  on  a  certain  Sunday  afternoon  the  defendant  went  to  the  house 
of  his  brother-in-law,  the  plaintiff,  and  got  from  him  the  sam  of 
nine  dollars,  promising  to  repay  it  in  a  short  time.  For  the  plaintiff 
it  was  argued  that  one  who  loans  money  without  interest  on  Sun- 
day  to  relieve  want,  necessity,  or  distress,  violates  no  moral  or 
statutory  law,  and  that  either  the  defendant  represented  truly  that 
he  was  in  want,  or  untruly:  if  truly,  neither  was  violating  the  law; 
if  untruly,  he  should  not  take  advantage  of  his  own  wrong,  not  par- 
ticipated in  by  the  plaintiff.  For  the  defendant,  it  was  submitted 
that  the  contract,  being  made  on  Sunday,  was  illegal,  and  had  in  it 
no  element  of  religion,  necessity,  or  charity.  The  Court  took  the 
latter  view,  finding  the  contract  illegal  because  made  on  a  day 
when  the  making  of  contracts  is  forbidden  by  statute.  The  follow- 
ing is  what  may  be  termed  the  peroration  of  the  judgment : — **  The 
moral  obligation  to  repay  money  loaned  is  the  same,  whether  the 
loan  be  made  on  one  day  or  on  another.  It  is  an  unfortunate  con- 
dition of  the  law  when  the  violator  of  its  commands  is  rewarded 
by  it  for  such  violation.  The  defendant  and  the  plaintiff  are  alike 
guilty  of  a  violation  of  law :  the  former  in  soliciting  a  loan,  the 
latter  in  yielding  to  such  solicitation.  Both  are  liable  to  the  penalty 
provided  by  the  statute.  But  the  defendant,  while  guilty  with  the 
plaintiff,  and  equally  amenable  to  the  penalties  provided  by  the 
statute,  is  rewarded  for  his  wrong-doing  by  the  refusal  of  the  law 
to  aid  in  the  enforcement  of  a  debt  justly  due.  He  is  absolved 
firom  an  indebtedness  created  at  his  own  instance;  while  his  asso- 
ciate in  guilt,  who  yielded  to  his  wishes,  is  liable  to  a  double 
penalty — ^that  inflicted  by  the  law,  and  that  arising  from  the  non- 
payment of  money  loaned — in  addition  to  the  sorrows  of  a  regretfol 
conscience.  Juvenal  indignantly  says :  MtUti  committunt  eadm, 
diverso  crimina  fato.  Ilk  erucem  pretium  sceUris  ttUit,  hie  diadema. 
So,  now,  of  two  criminals  guilty  of  the  same  offence,  one  is  punished 
and  the  other  rewarded  by  the  law  which  creates  the  offence.** 
There  is  a  story  told  (we  do  not  think  "  the  Dean"  has  it)  of  two 
Scottish  farmers  who  met  at  kirk  one  Sunday.  "  Tonald,"  says  one, 
"  gif  this  wass  Monday,  how  muckle  wad  ye  tak  for  your  black 
quey  1 "  "  Weel,  Shon,  gif  this  wass  Monday,  I'd  gie  ye  her  for 
three  pound."  "  An*  gif  this  wass  Monday,  I  wad  say  it  wass  a 
bargain — wi'  a  luckpenny  back,"  replied  the  astute  John ;  and  we 
have  no  doubt  that  the  quey  duly  changed  hands,  and  that  neither 
party  was  troubled  with  "  the  sorrows  of  a  regretful  conscience." 
When  the  brothers-in-law  above-mentioned  again  enter  into  a 
pecuniary  obligation  on  a  Sunday,  they  might  try  the  Highlanders' 
plans.  We  think  it  would  tax  the  ingenuity  of  an  American  Court 
to  quote  Juvenal  in  such  a  case. 

Glasgow  University  Students  and  Public  Law, — The  profession  of 


THE  MONTH.  409 

the  law  has  not  always  been  placed  in  its  proper  position  in  the 
universitiea  Up  till  very  recently  there  was  no  graduation  in  law 
as  in  the  other  learned  professions.  Now  the  lawyer  should  be 
recognized  as  a  man  of  learning,  but  no  mere  graduation  or  capping 
for  a  degree  will  ever  have  that  effect  unless  the  recipient  be  one 
who  really  regards  and  practises  his  profession  as  a  science,  and 
considers  himself  acting  as  the  minister  of  God's  laws  in  administer- 
ing the  most  important  parts  of  his  profession,  and  that  view  will 
elevate  his  own  character  without  filling  him  with  any  foolish 
vanity.  He  will  recognize  the  law  as  springing  from  the  divine 
nature  implanted  in  man,  from  the  eternal  principles  of  natural  law 
dictated  to  him  by  reason  and  conscience,  which  is  the  voice  of  God 
in  man,  and  this  will  give  him  a  more  real  and  substantial  reverence 
for  himself,  and  put  him  in  a  more  substantial  position  in  reference 
to  the  community,  and  thus  great  good  may  arise  to  the  profession 
itself  as  well  as  to  the  country  at  large. 

One  sign  of  the  improvement  of  the  times  in  this  respect  is  to 
be  seen  in  the  recent  establishment  of  the  degrees  of  LL.B.  and 
B.L,  which  are  thus  a  stimulus  to  many  to  get  a  thorough  training 
in  the  scientific  study  of  Jurisprudence.     But  in  the  University  of 
Glasgow  the  Faculty  of  Law  does  not  contain  all  the  classes 
requisite  for  the  degree  of  LL.B.    As  a  consequence,  many  students 
who  wish  to  study  law  fully  and  gain  that  degree  have  been  pre- 
vented from  so  doing,  and  during  last  session  several  of  them  had 
many  conversations  upon  this  want,  the  result  of  which  was,  that 
they  resolved  to  make  a  move  in  the  matter  themselves,  as  no  one 
else  appeared  to  be  doing  anything.    Accordingly  in  March  last, 
they  asked  Professor  Berry  to  deliver  a  course  of  lectures  on  the 
law  of  nature  and  of  nations  during  this  summer,  but,  as  he  was 
much  engaged  with  the  present  Universities  Commission,  he  was 
unable  to  undertake  that  extra  duty.    As  a  last  resort,  the  students 
framed  a  petition  asking  the  Senate  to  appoint  some  one  to  give 
lectures  on  public  law,  and  to  make  a  representation  to  the 
Universities  Commission  as  to  the  necessity  of  establishing  chairs 
of  Public  Law  and  Constitutional    History  in  Glasgow.      The 
petition  bore  that  those  who  signed  it  were  ready  to  attend  the 
lectures  of  the  lecturer  who  might  be  appointed,  and  thirty-one 
students  signed.    The  Senate  received  the  petition  favourably,  and 
asked  Professor  Lorimer  of  Edinburgh  University  to  come  to  Glasgow 
and  give  lectures  to  the  students,  which  he  agreed  to  do.     He  gave 
the  introductory  lecture,  which  appeared  in  our  pages  last  mouth,  on 
May  8th,  at  which  there  was  a  large  attendance.    The  class  has 
been  held  continuously  since  then,  and  it  has  been  attended  through- 
out with  marked  success,  forty-nine  of  the  best  law  students  in 
Glasgow  having  joined  it.    There  is  a  talk  among  them  of  having 
a  similar  class  of  Constitutional  History  next  summer.    From 
these  facts  it  will  be  seen  that  the  rising  generation  of  lawyers  in 
Glasgow  desire  a  thorough  training  in  law,  and  it  would  be  well  if 
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the  profession  in  Scotland  and  the  Government  were  to  do  some- 
thing to  endow  chairs  of  Public  and  Constitutional  Law  in  Glasgow, 
in  oTCler  to  second  their  laudable  efforts. 

Scandal  in  reference  to  Divorce  Cases, — The  cases  of  divorce  in  the 
Court  of  Session  have  recently  increased  in  a  very  remarkable 
manner.  Hitherto  these  cases  have  been  appropriated  entirely  to 
the  richer  and  more  aristocratic  classes  of  the  community.  But 
within  the  last  two  years  matters  have  entirely  changed.  The 
privilege  of  divorce  has  descended  to  the  labourers  and  hodmen 
earning  1 2s.  a  week,  and  to  their  wives.  A  roaring  business  is  now 
being  carried  on  in  the  matter  of  divorce.  All  this  is  attributable  to 
the  newspapers,  who  pretend  to  give  reports  of  the  decisions  of  the 
courts  of  law,  and  who  carefully  notice  every  case  of  divorce  for 
adultery, — the  more  nasty  it  is,  the  more  deserving  of  notice.  Of 
course  any  point  of  law  in  the  case  is  missed;  but  any  absurd 
statement  by  Lord  Young,  to  the  effect  that  if  the  defender  be  dead 
divorce  would  do  him  no  harm,  is  duly  recorded.  The  result  of  all 
this  is,  that  the  working  operatives  who  read  the  newspapers  in  the 
Gallowgate  of  Glasgow,  or  in  Greenock,  or  Dundee,  have  the  matter 
brought  before  them  very  plainly,  and  forthwith  determine  to  apply 
,  to  the  Court  of  Session  for  relief  from  their  bonds.  Hence  the 
increase  of  cases  of  divorce  not  merely  for  adultery,  but  for  deser- 
tion. All  that  requires  now  to  be  proved  apparently  is,  that  the 
two  persons  have  lived  separate  for  four  years.  It  matters 
not  that  the  separation  took  place  in  consequence  of  mutual  disgust 
and  voluntary  agreement.  The  law  of  Scotland  appears  entirely  to 
be  forgotten  by  the  Judges  in  the  Outer  House,  that  it  is  not 
malicious  desertion,  in  the  sense  of  the  statute,  if  the  separation 
have  been  originally  voluntary,  however  long  it  may  have  been 
protracted.  The  lax  administration  of  the  law  on  this  subject  is 
becoming  a  public  scandal,  and  shows  how  right  the  commissioners 
in  the  late  judicature  commission  were,  in  their  refusal  to  grant  the 
power  of  divorce  to  Sheriff-Substitutes.  In  a  very  short  time  one 
tenth  of  the  population  of  each  county  under  their  Lordships'  juris- 
diction would  have  enjoyed  the  privileges  of  divorce.  The  matter 
is  becoming  very  serious  as  it  is,  and  unless  amended  in  some  way 
it  will  become  a  national  reproach.  It  was  to  prevent  such  dis- 
creditable proceedings  that  the  Legislature  enacted,  by  the  Conjugal 
Rights  Act,  that  "the  Court  shall,  whenever  they  consider  it 
necessary  for  the  proper  disposal  of  any  action  of  divorce,  direct 
that  it  be  laid  before  the  Lord  Advocate,  in  order  that  he  may 
determine  whether  he  should  enter  appearance  therein."  He  is 
allowed  to  enter  appearance  and  oppose  the  action;  and  it  really  is 
not  creditable  to  the  Outer  House  Judges  that  they  have  not  called 
this  means  of  exposing  fraud  into  action ;  we  have  not  the  slightest 
hesitation  in  affirming,  on  good  gi'ound,  that  one-third  of  the  divorce 
cases  which  now  go  on  to  final  decree  of  divorce  are  carried  on  by 
^oUiision  between  the  parties. 
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At  a  general  meeting  of  the  Society  of  Solicitors  before  the 
Supreme  Courts  held  on  the  6th  June,  the  following  gentlemen 
were  elected  office-bearers  for  the  next  year,  viz. : — President,  Mr. 
David  Dove  ;  vice-president,  Mr.  P.  S.  Beveridge ;  librarian,  Mr. 
John  Henry ;  fiscal,  Mr.  John  Garment ;  treasurer,  Mr.  Ebenezer 
Mill ;  collector  of  Widows'  Fund,  Mr.  Charles  Henderson ;  secre- 
tary, Mr.  A.  Ellison  Ross.  Mr.  James  Nicolson,  Mr,  J.  F.  Eodger, 
and  Mr.  A  W.  Comillon  were  elected  members  of  Council,  in  room 
of  Mr.  William  Mann  and  Mr.  John  Henry,  retiring  by  rotation, 
and  of  Mr.  A.  Ellison  Eoss,  appointed  the  secretary — the  remaining 
members  of  Council  being  Mr.  John  Smart,  Mr.  Wm.  White  Millar, 
and  Mr,  William  Drummond.  Mr.  A.  J.  Ireland  and  Mr.  James 
Macdonald  were  elected  examinators,  in  room  of  Mr.  T.  J.  Wilson 
and  Mr.  J.  R  MlntosL  Mr.  Black  was  re-elected  assistant 
Ubrarian. 

Mr.  Stuart  Macaskie  (sometime  editor  of  the  Montrose  Standard) 
has  just  been  awarded  by  the  Benchers*  Society  of  Gray's  Inn  the 
Lee  Prize  for  1877,  value  £25,  for  the  best  essay  upon  **  The  diflfer- 
ences  between  contingent  remainders  and  executry  devices,  and 
limitations  in  their  creation  and  incidents." 

Appointment. — Mr.  Alexander  Low,  BA.  Cantab.,  Advocate 
(1870),  has  been  appointed  Advocate-Depute  in  the  Sheriff  Courts, 
vacant  by  the  promotion  of  Mr.  M'Kechnie  to  the  position  of 
assistant  Advocate-Depute,  Mr.  J.  P.  B.  Bobertson  having  resigned 
tlie  latter  office. 

Calls  to  the  Bar. — Mr.  Neil  J.  D.  Kennedy,  M.A,  and  Mr. 
WnxiAM  Lang  Tod,  M.A,  were  admitted  members  of  the  Faculty 
of  Advocates  on  the  7th  of  June. 


"She  ScottiBh  $ato  ittngajsint  mtb  Sktriff  Court  V^tifQxUx. 


SHERIFF  SMALL  DEBT  COURT  OF  FORFAESHIRK 

Sheriff  Cheyne. 

w.  WBIOHT  V.  w.  cunninqham. — Dundee,  I2th  May  1877. 

Defamation — Privilege  of  witness  dbsoliUe. — Pursuer  claimed  damages  in  re- 
yect  of  defender  while  giving  evidence  in  the  Police  Court,  Dundee,  on  7th 
April,  having  slandered  him  by  falsely,  maliciously,  and  without  probable 
cause,  stating  that  he  (pursuer)  was  dismissed  from  his  work  for  intemperance, 
uid  that  he  kept  up  impropc^  conduct  with  some  of  the  workers,  and  that 
lome  of  iha  workezB  and  pursuer  were  working  into  each  other's  hands  to  hurt 
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the  present  overseer  (who  was  under  trial  for  aasaalt  on  a  woiker),  hy  wbick 
dander  defender  meant  and  insinnated  that  pnisaer  inter  aUa  kepi  up  im- 
proper conduct  with  certain  of  the  female  workers  in  the  works. 

Defender  objected  that  no  legal  ground  of  action  was  allied.  The  Sheriff, 
after  making  avizandum^  issued  the  following  judgment : — 

''  I  am  of  opinion  that  on  grounds  of  public  policy,  ut  teBtimonia  nni  Ubtra^ 
no  civil  action  will  lie  against  a  witness  for  anything  said  by  him  while  giving 
evidence  before  a  court  al  justice,  even  though  it  be  alleged^  as  it  is  here,  tint 
he  made  certain  defamatory  statements  in  the  witness-box  falsely,  malicioculT, 
and  without  reasonable  or  probable  cause.  It  is  true  that  I  have  not  been  able 
to  find  any  Scotch  case  in  which  the  point  was  decided ;  but,  as  the  princiule  ia 
firmly  established  in  England  by  a  series  of  cases— one  of  the  most  recent  being 
DawUns  v.  Lord  Bokeby  L.  B.  Q.  R  255,  afltoied  7  L.  B.  £ng.  and  Jr.  App. 
744 — as  its  rationale  approves  itself  to  my  mind,  and  as  it  is  accepted  by  our 
two  Scotch  writers  on  the  Law  of  libel — Mr.  Borthwick  and  Mr.  Gatfaiie 
Smith — ^I  feel  every  confidence  in  applying  it  here.  I  am  not  unalive  to  the 
fact  that  the  privilege,  or  rather  protection,  so  given  to  witnesses  is  a  somewhat 
dangerous  one  ;  but,  on  the  whole,  it  appears  to  me  better  to  crant  it,  and  to 
rely  upon  the  discretion  of  Judges  on  the  one  hand,  and  upon  the  pains  of  the 
criminal  law  on  the  other  hand,  to  check  its  abuse.  I  therefore  assnilriff  the 
defender,  and  allow  him  158.  of  expenses." 

Aa.—Paul, AU.^Stoaniton. 


SHEBIFF  COUBT  OF  BENFBEWSHIBE. 

Sheriff  Fbabsb. 

Use  of  pledged  animal — A  person  to  whom  a  horse  is  pledged  in  security  of  a 
debt  may  use  t^  horse,  but  he  must  pay  for  the  value  of  its  services, — Ejrkwood  & 
Pattison,  grain  merchants,  Glasgow,  sued  William  Brown,  contractor,  PoUok- 
shaws,  for  the  sum  of  ^74,  68.  3d.,  which  they  alleged  was  owing  bv  the  de- 
fender. It  appeared,  however,  that  in  October  1876  the  pursuers  had  received 
a  horse  from  Jorown,  in  security  of  the  account  then  due  by  the  defender,  for 
the  uae  of  which  the  defender  lodged  a  counter  claim  to  ^e  amount  of  £26, 56. 
The  horse,  when  received  by  the  creditors,  was  regularly  used  by  them  in  thdr 
business.  This  counter  claim  was  sustained  to  the  amount  of  £19  in  the  Sheriff 
Court,  and  the  Sheriff  (Fraser)  thus  stated  the  reasons  for  this  decision  :— 

**  There  was  here  a  pledge  of  a  horse  with  its  harness  in  security  of  a  debt, 
and  nothing  was  said  at  the  time  the  pledge  was  made  as  to  whether  the  horse 
was  to  be  used.  Two  questions  hence  arise — ^first,  whether  the  pledgee  coold 
use  the  horse  by  working  it ;  and  second,  if  he  did  so,  whether  he  was  liable  in 
a  reasonable  compensation  to  the  owner  of  the  animal  for  the  use  so  made  of  it 
These  are  questions  which  have  not  hitherto  been  made  the  subject  of  decision 
in  the  courts  of  Scotland.  Upon  consideration,  however,  of  the  authorities 
other  than  Scotch,  and  having  regard  to  the  principles  applicable  to  such  ft 
case,  the  Sheriff  has  come,  without  much  doubt,  to  tne  conduaion  on  the  sub- 
ject which  he  will  now  state.  In  regard  to  the  first  question,  as  to  the  right  of 
the  pledgee  to  use  the  animal  by  working  it,  there  does  not  seem  to  be  any 


his  mind  not  a  livinc  animal,  but  an  inanimate  corx>oreal  article.  AU  the 
authorities  who  have  discussed  the  subject  hold  that  a  different  rule  must  be 
applied  to  these  two  different  kinds  of  pledges.  If  a  milk  cow,  for  example, 
were  given  in  pledge,  it  is  quite  clear  that  the  pledgee  would  be  entitlea  to 
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mOk  her,  and  to  consume  the  milk«    It  is  with  regard  to  the  $econd  question, 
however,  that  there  is  a  diversity  of  opinion,  viz.,  whether  the  pledgee  must 
account  to  the  pledger  for  the  profit  he  has  made  by  the  use  of  the  animal 
pledged    There  is  the  high  authority  of  Lord  Holt  for  the  doctrine  that  he  is 
not  so  obliged.    '  If,'  said  the  leamea  Judge, '  the  pawn  be  of  such  a  nature  as 
the  pawnee  is  at  any  charge  about  the  thing  pawned  to  maintain  it,  as  a  horse, 
cow,  etc,  then  the  pawnee  may  use  the  horse  in  a  reasonable  manner,  or  milk 
the  cow,  etc.,  in  recompense  for  meat '  {(Jogy$  v.  Barnard^  Lord  Raymond,  Rep. 
909.)    This  doctrine  has  not  received  the  sanction  of  later  writers  to  the  extent 
here  stated,  even  in  England.    (See  Ohitty  on  Contracts,  tenth  edition,  433.) 
In  the  dvil  law,  where  one  would  anticipate  to  find  a  decision  on  this  subject 
upon  eqmtable  grounds,  the  matter  is  worked  out  verv  clearly.    In  the  Digest 
47-2-54  JPr.,  it  is  stated  that  a  creditor  using  his  pledge  commits  theft ;  but  this 
is  applied  only  to  things  naturally  unproductive,  %,$.  articles  of  clothing  or 
jeweUezy  belonging  to  the  pledger.     What  was  naturally  productive,  the 
pledgee  was  bound  to  make  productive  (Code  4-24,  2  and  3).    These  two  laws 
refer  to  work  done  by  slaves,  or  rents  got  from  pledged  houses,  and  crops  got 
from  pledged  lands  ;  and  these,  it  was  enacted,  must  go  to  the  diminution  or 
payment  of  the  debtl    There  is  no  express  illustration  drawn  from  the  pledge 
of  a  horse  or  a  cow  in  the  '  Corpus  Juris  Civilis ;'  but  the  case  of  a  slave  is 
expressly  in  point,  and  see  Dig.  5-3-29.    As  authorizing  this  conclusion,  a 
wnter  often  quoted  by  Stair  (DoneUus)  says  '  that  any  hire  received  by  the 
creditor  for  animals  of  the  debtor  pledged  to  him  belongs  to  the  debtor,  and 
must  be  applied  to  the  reduction  of  tne  debt ;  further,  that  he  is  bound  to 
make  his  ^edge  profitable,  and  he  is  responsible  to  the  debtor  for  profit  which 
might  have,  but  nas  not,  been  made'  (vol.  viiL  pp.  19  and  22).    The  point  is 
discussed  by  Sir  William  Jones,  in  his  treatise  on  Bailments,  p.  81 ;  and  bv 
Story,  on  Bailments,  sec.  329.    Their  opinions  seem  to  be  in  accordance  with 
that  of  Lord  Holt,  for  Story  says  that '  if  the  pawn  is  of  such  a  nature  that  the 
keeping  is  a  charge  to  the  pawnee,  as  if  it  is  a  cow  or  a  horse,  then  the  pawnee 
may  milk  the  cow  and  use  the  milk,  and  ride  the  horse,  by  way  of  recompense 
(as  it  is  sai^  for  the  keeping.'    But  he  appends  a  note  to  the  effect  that '  Mr. 
Chancellor  Kent  thinks  the  profits  should  belong  to  the  pawnee,  an4  be  de- 
ducted from  the  debt'  (2  Kent  Com.  450).    The  latest  American  writer  upon 
the  subject  (Parsons)  agrees  with  Kent,  for  he  says :  '  He  (pledgee)  has  generally 
only  a  right  to  hold,  and  if  he  uses  it,  is  at  his  own  peril,  and  ne  is  uable  for 
any  loss  which  occurs  while  using.    If  he  derives  a  profit  from  the  use,  he 
must  allow  for  it,  unless  the  use  was  equally  profitable  to  the  owner.    If  t^e 
pledge  be  a  horse,  the  bailee  maj  use  it  enough  to  keep  the  horse  in  health 
without  paying  for  its  use ;  but  if  he  take  a  journey  w4th  it  he  must  pay.    He 
may  milk  a  cow,  and  indeed  ought  to,  because  not  to  milk  her  would  injure 
th^  owner  bv  hurting  the  cow,  nevertheless  he  must  account  for  the  milk, 
hecause  he  derives  a  positive  profit  from  it.    The  question  of  use  sometimes 
lesolves  itself  into  more  or  less  of  resulting  injury.    Thus,  he  may  use,  care- 
fally,  books,  although  perhaps  any  use  of  them  implies  some  slight  ii^'uiy ;  but 
not  clothes,  for  these  are  more  rapidly  worn  out,  and  necessarily  more  mjured 
by  nseW2  Parsons  on  Contracts,  p.  111).    Pothier  has  no  doubt  upon  the  sub- 
ject, for  he  says,  in  his  treatise  on  the  contract  of  pledge,  that ''  the  creditor  is 
bound  to  account  for  the  use  that  he  has  made  of  the  thing  pledged,  under 
deduction  of  the  expenses  to  which  he  has  been  put  in  the  keeping  of  it" 
(Pothier,  Tr.  Nautisement,  No.  35.) 

In  these  circumstances,  the  Sheriff  has  come  to  the  conclusion  that  the  pur- 
BQers  murt  account /or  the  beneficial  use  they  have  had  of  the  defender's  horse. 
There  can  be  no  doubt  that  they  did  no  wrong  whatever  in  working  the  horse. 
^0  exercise  that  it  could  have  got  would  have  kept  it  in  better  health  than 
the  labour  they  got  out  of  it — nay,  the  Sheriff  will  go  further,  and  say  that  if 
they  had  not  worked  the  animal,  and  so  kept  it  in  good  condition,  thev  would 
have  been  liable  in  damages.    The  very  fact  that  the  harness  was  handed  over 
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to  them  along  with  the  horse  pioyes  that  they  were  to  use  it ;  but  theu  there 
always  recurs  the  obligation  upon  them  to  account  for  the  benefit  they  received. 
As  to  the  amount  allowed  by  the  Sheriff-Substitute,  it  is  thought  that  there 
is  no  room  to  differ. 


fiotzB  oi  (EngltBh,  Sutttxkm,  mt  Colonial  CajseB. 


Sals  of  Gk>ODB. — In  an  action  for  damages  for  i^nry  to  plaintiff's  horses 
caused  by  the  breaking  of  a  pole  supplied  for  plaintifrs  carriage  by  defendant, 
the  jury  found  that  the  pole  was  not  reasonably  fit  for  the  purpose  for  which  it 
was  intended,  but  that  aefendant  had  been  guilty  of  no  negligence  in  supply- 
ing it.  A  yerdict  was  entered  for  plaintiff  for  the  value  of  the  pole.  The 
Court,  in  granting  a  new  trial,  said  that  the  verdict  should  include  such  conse- 
quential damages  as  arose  naturally  from  the  defect  in  the  pole,  as  well  as  the 
value  of  the  pole.— 46  L.  J.  Rep.  Q.  B.  259. 

Yaociixatioix.— Certificate  of  imueceptibility  of  successful  v<uxinaHon — Lta- 
bility  of  parent  for  nonrtransmission  of  certificate  of  his  mild  Having  had  smaU- 
pox  to  vaccinating  oficer, — By  section  20  of  the  principal  Vaccination  Act,  1867, 
''  if  any  public  vaccinator  or  medical  |)ractitioner  shall  find  that  a  child  whom 
he  has  thiee  times  unsuccessfully  vaccinated,  or  that  a  child  brought  to  him 
for  vaccination  has  already  had  the  small-pox,  he  shall  deliver  to  the  parent 
a  certificate,"  according  to  form  C.  in  the  schedule.  By  section  7  of  the 
Vaccination  Amendment  Act,  1871,  "  every  certificate  of  a  child  being  unfit 
for  or  insusceptible  of  successful  vaccination,  if  given  by  any  medical  officer 
other  than  a  public  vaccinator,  shall  be  transmitted  by  the  parent  of  such  child 
to  the  vaccination  officer."  .  .  .  And  every  person  who  fails  to  comply  with 
any  provision  of  this  section  is  made  liable  to  a  penalty.  The  Poor  Law  Board, 
by  virtue  of  the  power  given  to  them  by  section  15  of  the  same  Act,  drew  up  a 
form  of  certificate  in  lieu  of  form  C,  and  which  was  in  the  alternative,  to  oe 
used  either  in  the  case  of  a  child  being  three  times  unsuccessfully  vaccinated, 
or  in  the  case  of  a  child  having  had  the  small-pox,  in  which  the  former  case  is 
alone  treated  as  "  insusceptibility  of  successful  vaccination  : " — Held,  that  sec- 
tion 7  imposes  no  obligation  on  the  parent  to  transmit  the  certificate  to  the 
effect  that  his  child  has  had  the  small-pox. — Broadhead  v.  Holdsvx)rth^  46  L.  J. 
Rep.  M.  C.  172. 

Bill  of  Exchange. — Notice  of  dishonour — Proof  in  bankruptcy, — ^A  bill  of 
exchange  was  dishonoured  after  the  drawer  had  been  adjudicated  a  bankrupt, 
and  a  trustee  had  been  appointed.  The  holder,  being  aware  of  the  bankruptcy, 
but  not  knowing  of  the  appointment  of  the  trustee,  gave  notice  of  dishonour  to 
the  bankrupt,  and  not  to  the  trustee  : — Held,  that  the  notice  was  sufficient,  and 
that  the  holder  was  entitled  to  prove  in  the  oankruptcy  in  respect  of  the  bilL — 
Ex  parte  Baker;  re  Bellmany  App.  46  L.  J.  Rep.  Bankr.  60. 

Bill  op  Lading. — Construction  of— Not  accountable  for  rust,  leakage,  or  break- 
aae. — ^The  clause  in  a  bill  of  lading  bv  which  the  shipowner  is  "  not  account- 
able for  rust,  lei^age,  or  breakage,''  is  limited  to  the  rust,  leakage,  or  break^ 
of  the  goods  themselves,  and  does  not  protect  the  shipowner  from  liability  for 
damage  done  to  other  goods  in  consequence  of  such  rust,  leakage^  or  breakage. — 
Thrift  V.  YouU  <t  Co,,  46  L.  J.  Rep.  C.  P.  402. 

Chabtbb  Partt. — Construction  of  condition  thai  charterer^  liability  shaU  cease 
— Oumer's  lien, — By  a  charter  party  the  ship  was,  after  loading  a  full  cargo,  to 
proceed  to  a  port  of  call  for  orders  to  be  forwarded  within  forty-eight  Hours 
aiter  notice  ol  arrival  given  to  charterers  to  discharge  at  a  good  and  safe  port. 
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Twelve  working  lay  days  to  be  allowed  the  freighten  for  loodiog  the  ship  at 
the  port  of  loading  and  waiting  for  orders  at  the  port  of  call,  and  fifteen  oajs 
oyer  and  above  tJie  said  laying  days  at  fourpence  per  ton  per  day.  Charterers' 
liability  to  cease  when  the  ship  is  loaded,  the  owners  of  the  ship  to  have  an 
absolute  lien  on  the  cargo  for  all  freight,  dead  freight,  and  demurrage.  In  an 
action  by  the  shipowners  against  the  cnarterers  for  not  giving  orders  as  to  the 
port  of  discharge,  and  for  giving  orders  that  the  ship  shonld  proceed  and  dis- 
charge at  a  port  which  was  not  a  safe  port  within  the  meaning  of  the  charter 
party : — Hela  (Baggallay,  J.A.,  doubting),  that  inasmuch  as  delay  at  the  port 
of  call  was  provid^  for  by  the  stipulation  in  respect  of  demurrage,  the  charterer 
was  discharged,  whether  the  actual  damages  claimed  were  covered  by  the 
owner's  lien  or  not — French  v.  Gerber,  App,  46  L.  J.  Rep.  C.  P.  320. 

Chartbb  Party. — Voyage  policy-'Impludwnranty  of  siaworihir^ — OhUgc^ 
tion  of  shipowner. — Bv  the  terms  of  a  charter  party  maae  between  plaintiff  and 
the  master  of  a  ship  belonging  to  defendants,  then  lying  at  the  port  of  S.,  the 
ship  was  to  proceed  to  a  g(K>d  and  safe  place  in  the  Soutn  Dock,  as  ordered,  and 
then  take  on  board  a  caigo  of  cement  and  proceed  to  D.  to  discharge.  At  the 
time  the  charter  party  was  executed,  plaintiff  ordered  the  ship  to  load  at  a 
wharf  in  the  river  (which  is  part  of  the  port  of  S.),  where  cement  is  often 
loaded,  but  where  vessels  of  necessity  ground  at  every  low  tide.  The  ship 
having  loaded  as  ordered,  was  towed  out  to  sea,  and  set  sail ;  but  though  sea- 
worthy when  she  commenced  taking  in  cargo,  she  was  found  on  starting  to 
have  made  about  eighteen  inches  of  water,  which  gradually  increased.  Not- 
withstanding this,  the  ship  proceeded  on  her  voyage,  but  foundered  before 
reaching  the  port  of  destination,  the  water  having  overpowered  the  pumps. 
There  was  no  negligence  either  on  the  part  of  defendants  in  sending  the  ship  to 
sea  in  the  condition  in  which  she  was,  or  on  the  part  of  the  master  in  not 
retaming  to  the  port  of  S. : — Held,  that  the  unseaworthiness  at  the  time  of 
setting  sail  from  the  wharf  was  a  breach  of  the  implied  warranty  on  the  part  of 
ddendants  that  the  ship  was  in  a  condition  to  perform  the  voyage,  and  tliat 
^aintiff  was  accordingly  entitled  to  recover  the  value  of  the  cargo. — Cohen  v. 
Davidion,  46  L.  J.  Bep.  Q.  B.  305. 

Ca&rdebs  bt  Railway. — Improper  scale  of  charges  for  carriage  of  goode — 
Bretvere  having  eidingt  on  rival  lines— Railway  and  Canal  Traffic  Act — Undue 
preference  and  prejudice— Knowledge  of  agent — ToUs, — The  word  "  tolls  "  in  8 
Vict  c.  20  B.  90,  and  in  17  &  18  Vict  c.  31  s.  2,  applies  to  traffic  generally, 
and  is  not  limited  to  tolls  strictly  so  called  {Evershed  y.  The  Lmidon  and 
North-  Western  Railway  Company,  46  L.  J.  Rep.  Q.  B.  289).  Plaintiff  carried  on 
business  as  a  brewer  in  the  town  of  B.,  ana  employed  defendants  tfi  convey 
goods  for  him  by  their  railway.  Plaintiff,  whose  premises  were  not  connected 
by  sidings  with  any  railway,  was  chareed  by  defenojEints  a  station-to-station  rate 
from  A.  to  B.  station  ^which  included,  inter  alia,  the  necessary  station  accom- 
modation), and  one  shilling  per  ton  for  cartage.  Three  other  firms  at  B.  had 
premises  connect^  with  M.,  a  rival  line,  by  sidings,  from  which  all  goods  for- 
vnuded  or  received  were  loaded  and  unloaded.  The  cost  of  cartage  was  thus 
saved,  in  addition  to  which  they  were  allowed  a  rebate  of  ninepence  per  ton,  a 
sum  which  fairly  represented  the  value  of  the  station  accommooation  and  other 
services  which  were  not  required  to  be  performed  by  the  M.  Company.  ^  De- 
fendants, solely  with  a  view  of  attracting  a  share  of  the  traffic  of  the  three  firms 
from  the  M.  Railway,  and  without  any  intention  of  prejudicing  plaintiff,  carted 
goods  for  them  gratuitously,  and  allowed  also  a  rebate  of  ninepence  per  ton  on 
the  station  to  station  rate.  The  result  was  that  plaintiff  had  to  pay  Is.  9d.  per 
ton  more  than  the  three  firms,  for  goods  carried  under  the  s&me  circumstances 
of  risk  and  cost : — Held,  that  the  gratuitous  cartage  and  the  allowance  of  the 
rebate  granted  by  defendants  to  the  three  brewing  firms,  but  not  granted  to 
plaintiff,  though  made  bonafde  for  the  purpose  of  attracting  traffic,  and  though 
such  traffic  reiuized  a  profit  notwithstanoing  such  allowance  or  rebate,  amounted 
to  an  undue  preference,  and  was  also  contrary  to  the  language  and  meaning  of 
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the  equality  clause  (Ibid.)  A  railway  company  cannot,  merely  for  the  aake  of 
increasing  their  traffic,  reduce  their  rates  in  favour  of  individual  customers, 
unless,  at  all  events,  there  is  a  sufficient  consideration  for  the  differential 
charge,  and  a  reduction  of  cost  in  the  conveyance  of  the  traffic,  or  unless  other 
equivalent  services  are  rendered  bv  such  individuals  in  relation  to  such  traffic 
(Aid.)  From  1863  down  to  March  1874^  £.  was  employed  by  plaintiff  as  his 
traffic  manager  to  settle  and  adjust  lus  caniage  and  freightage  with  the  defen- 
dants. £,  was  aware  of  the  terms  on  which  defendants  were  carrying  for  the 
three  firms,  but,  contrary  to  his  duty,  concealed  such  knowle^e  from  his  em- 
ployer i-^Held,  that  plamtiff  was,  nevertheless,  bound  bv  the  acts  of  B.,  and 
was  not  entitled  to  recover  back  from  defendants  overchaises  made  by  them 
during  any  portion  of  this  period  (Ibid.)  The  decision  of  &e  Railway  Com- 
missioners in  Thompson  v.  The  London  and  North-WeaUm  Railway  (kympany,  2 
Nev.  &  Mac  Rep.  115,  affirmed  (Ibid.) 

Cheque. — Mi8appfX)pr%aium  by  agent — Fcrgid  indortement  by  procuration — 
Banhenprote(Ued. — ^An  indorsement  forged  by  ^  prociiration  "  or ''  as  agent,"  or 
such  indorsement  unauthorized  by  the  pajrer  of  a  cheque  payable  to  order,  is 
within  B.  19  of  16  &  17  Vict.  c.  59,  affording  protection  to  biankers  (CharU$  v. 
BlackweU,  App.  L.  J.  Rep.  46  C.  P.  368).  Plaintiffs,  trading  under  the  name  of 
Smith  &  Co.,  employed  as  their  agent  K.,  who  was  authorized  to  receive  pay- 
ment on  their  benalf,  and  through  E.  they  supplied  goods  to  defendants.  De- 
fendants paid  for  the  goods  by  two  cheques  drawn  on  the  C.  Bank,  payable  to 
Smith  &  Ca,  or  order,  and  delivered  the  cheques  to  E.  The  cheques  were 
presented  to  the  C.  Bank,  indorsed  **  Smith  &  Co.,  per  E..  agent,"  and  were 
cashed  at  the  C.  Bank.  Tne  cheques  never  reached  the  hands  of  plaintiffs,  and 
part  of  the  proceeds  were  misappropriated  by  E. : — Heldy  that  inasmuch  as  K. 
was  the  agent  of  plaintiffs  authorized  to  receive  money,  there  was  an  absolute 
and  good  payment  between  defendants  and  plaintiffs,  Who  therefore  could  not 
sue  S>r  tiie  price  of  the  goods.  Held  also,  that  the  bankers  were  justified  in 
paying  the  cheques,  and  were  protected  in  doing  so  by  16  &  17  Vict  c.  69,  and 
the  cheques  having  been  properly  paid  and  returned  to  the  drawer,  no  action 
on  the  cneque  or  in  trover  for  the  cheque  would  lie  (Ibid) 

JuBiBDicnoN. — BMi  iuwing  out  of  premises  a5r(Ku{.-r-Plaintiff8  sued  defend- 
ants, both  parties  having  a  registered  office  in  England,  for  certain  rents  and 
costs  incurred  in  the  construction  of  railwav  premises  at  the  station  in  Buenos 
Ayres.  Defendants,  in  their  statement  of  defence,  stated  that  both  companies 
were  domiciled  and  carried  on  business  abroad,  and  that  the  property  was 
situated  in  the  Argentine  Republic,  who  had,  by  express  provision,  power  to 
deal  with  plaintiffs'  claim  :—-Held,  that  the  statement  of  defence  was  bad,  there 
being  no  allegation  which  asserted  an  exclusive  jurisdiction  in  the  Courts  of 
the  Republic  over  the  subject-matter  of  the  action,  either  by  law  or  contract  of 
the  parties.— ^uenof  Ayres  and  Ensenada  Port  Rail.  Co.  v.  Oreat  Northern  Rail- 
way of  Buenos  Ayres  Co.  IAm.j  46  L.  J.  Rep.  Q.  B.  224. 


LIST  OF  RECENT  LAW  PUBLICATIONS. 

Sommerhays  and  Toogood's  Precedents  of  Bills  of  Costs ;  Ghose's  Law  of  Mortgaga 
in  India;  Palmer's  Company  Precedents;  Walker  on  the  Lav  of  Banking; 
Bryce*s  Trade  Marks'  Registration  Acts,  1875  and  1876 ;  Lumley's  Rivers'  Pollu- 
tion Acts ;  ludemaur's  Leading  Conveyancing  and  Equity  Cases ;  Aicbbold's 
Lunacy  Laws ;  Sheldon  Amos'  Laws  for  the  Regulation  of  Vice ;  Oibbe'  and 
Edwaids'  Education  Acts ;  Llovd  on  the  Law  of  Compensation  (fourth  edition) ; 
Higgins  on  the  Pollution  and  Obstruction  of  Watercourses ;  Stephen's  Digest  of 
theCriminal  Law ;  M'Intyre  and  Evans  on  the  Judicature  Acts ;  LumleVs  Poor 
Law  Election  Manual;  Davidson's  Precedents  in  Convevancing ;  Maodonald'i 
Criminal  Law  of  Scotland ;  Woodman  and  Tidy's  Forensic  Mecucint  and  Toxi- 
cology. 


THE 

JOURNAL  OP  JURISPRUDENCE. 


THE  EAELY  HISTORY  OF  THE  COMMUNIO 
BONORUM. 

Some  legal  doctrines  can  be  nndersiood  without  reference  to  the 
time  or  manner  of  their  adoption,  while  the  meaning  of  others  can 
only  be  fully  arriyed  at  by  a  careful  study  of  the  state  of  society 
which  gave  birth  to  them,  and  of  the  preriously  existing  laws  and 
customs.  The  doctrine  of  the  cammimia  honorum  belongs  to  the 
latter  of  these  classes,  and  its  history  is  particularly  full  and 
interesting,  carrying  us  back,  as  it  does,  to  the  early  centuries  of 
the  Christian  era,  when  the  Germanic  tribes  were  rising  to  impor* 
tance,  and-  were  extending  their  conquests  over  western  Europe. 
The  customs  which  they  brought  with  them  were  widely  diiferent 
from  those  which  prevailed  among  the  nations  which  had  been  sub- 
ject to  the  Soman  empire,  and  which  had  to  a  greater  or  less  extent 
adopted  the  Boman  civilization.  The  influence  of  the  latter  was 
not  without  its  effect  upon  the  barbarians,  and  the  customs  of  the 
southern  branches  of  the  Grermanie  tribes  were  insensibly  modified 
by  the  admixture  of  legal  ideas  which  were  thoroughly  alien  to 
their  primitive  simplicity.  It  is  often  difficult  to  discover  how  far 
the  laws  and  customs  which  existed  in  Erance  and  Germany  were 
of  pure  Germanic  origin,  and  how  far  they  were  the  result  of  the 
new  influences  among  which  the  Germans  found  themselves.  It 
seems,  however,  to  be  admitted  that  the  commtmio  bonarum  in  its 
origin  was  purely  German,  though  it  was  afterwards  modified  and 
corrupted  by  contradictory  and  inconsistent  customs  borrowed  from 
Ae  Roman  law.  Although,  then,  there  are  numerous  traces  of  the 
early  existence  of  the  communio  htmorum  among  the  southern 
Gennan  tribes,  its  history  would  be  incomplete  and  unsatisfactory 
without  reference  to  the  authentic  sources  of  the  laws  and  customs 
which  governed  the  lives  of  the  Scandinavian  or  northern  branches 
of  the  German  race.  In  the  North  we  can  trace  the  development 
of  this  doctrine  from  its  first  b^inningai,  and  can  partly  determine 
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the  causes  which  influenced  its  growth.  Neither  the  civil  nor  the 
canon  law  had  at  any  time  much  authority  among  the  Scandinavian 
nations,  and  in  the  successive  modifications  which  their  laws 
underwent  there  are  to  he  found  the  changes  natural  to  their  situa- 
tion, and  tinged  but  slightly  with  foreign  elements.^ 

From  a  very  early  period  the  different  tribes  which  inhabited 
the  Scandinavian  Peninsula,  Denmark,  and  Iceland,  possessed 
separate  codes  of  laws,  at  first. not  reduced  to  writing,  but  more  or 
less  faithfully  preserved  in  the  memories  of  the  peopla  These 
laws,  though  varying  in  details,  present  a  strong  family  resemblance, 
and  are  evidently  the  outcome  of  similar  circumstances,  and  not 
inere  copies  of  one  another.  In  Iceland  the  collection  of  laws 
called  Gragds  is  said  to  have  been  made  about  the  year  930,  and  to 
have  been  orally  transmitted  for  nearly  two  hund[red  years,  when 
it  was  reduced  to  writing  in  the  years  1117-18,  and  continued  in 
force  until  Iceland,  in  1204,  became  subject  to  the  kings  of  Norway. 
In  1281  a  new  code,  founded  upon  the  Norwerian  c^e  csJIed  the 
law  of  the  Gulathing,  was  promulgated  by  aumority  of  King  Eria 
.This  law  was  named  Jonsbok,  after  the  Judge  Jon,  by  whom  it  was 
compiled.  The  older  Norse  codes  were  called  the  law  of  the 
Gulathing  and  the  law  of  the  Frostathin|[,  both  of  which  were 
annulled  in  1274  by  King  Lagaboter,  who  issued  a  revised  edition 
of  the  laws  under  the  name  of  the  new  "  Landslag,"  which  is  ako 
sometimes  spoken  of  as  the  law  of  the  later  Gulathing.  No  great 
change  seems  to  have  been  made  till  1604,  when  a  new  code 
founded  on  the  last  named  one  was  promulgated  by  Christian  IV. 
under  the  name  of  the  "  Norske  Lov,"  which  remained  in  force  until 
superseded  in  1687  by  Christian  V.'s"  Norske  Lov."  The  latter 
introduced  authoritatively  the  laws  which  had  long  prevailed  among 
the  Danes ;  and  its  easy  introduction  shows  that  the  Norse  customs 
had  been  gradually  approximating  to  those  of  Denmark.  The 
older  extant  Danish  laws  consist  of  the  laws  of  Skane,  Sj^ltand, 
and  Jutland,  all  of  which  probably  belong  to  the  thirteenth  century. 
They  remained  in  force,  though  modified  from  time  to  time,  until 
1683,  when  Christian  V.  enacted  the  ''Danske.  J^y,"  which,  as 
already  stated,  he  subsequently  introduced  into  Norway.  In 
Sweden  the  number  of  separate  codes,  many  of  them  only  applying 
to  certain  provinces,  was  much  greater  than  either  in  Norway  or 
Denmark.  The  law  of  Gotland  was  reduced  to  writing  in  the 
thirteenth  century,  but  is  probably  of  greater  antiquity,  while  the 
older  and  later  laws  of  West  Gota,  and  the  laws  of  East  Gota, 
Soderman,  and  Helsing,  are  at  least  as  old.  The  law  of  Upland  in 
the  latter  half  of  the  twelfth  century  had  the  sanction  of  St  Ecic'a 
name,  and  formed  the  basis  upon  which  Mi^us  Eiikson  and 

^  An  interesting  account  of  the  growth  of  thlB  cnstom  and  the  snccetiive  changef 
which  it  underwent,  is  given  by  Dr.  Olivecrona,  a  learned  Swedish  nmst,  hom  whose 
noent  work,  entitled  "Dm  Makaza  Qilton&tt  i  Bo,"  the  infomiattini  in  the  piase&t 
^per  is  priqdpally  dari¥e4. . 
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Christopher  founded  the  general  Landslag,  whi(5h  remained  in  force 
till  the  codification  of  the  law  of  Sweden  in  1736.  In  the  end  of 
the  thirteenth  or  the  beginning  of  the  fourteenth  oentuiy,  when  the 
towns  of  Sweden  were  acquiring  greater  importance,  tiie  law  of 
Bjarko  was  prepared  for  the  use  of  Stockholm,  but  was  not  long  of 
being  adopted  by  other  towns,  and  a  little  later  Magnus  Erikson 
promulgated  a  general  code  for  the  use  of  Swedish  burghs,  Wisby, 
the  maritime  code  of  which  is  well  known,  possessed  also  a  special 
municipal  law,  which  is  said  to  have  been  reduced  to  writing  about 
the  middle  of  the  fourteenth  century.  It  will  thus  be  seen  that 
there  are  numerous  sources  from  which  information  can  be 
obtained  relating  to  the  successive  changes  in  the  laws  and  customs 
which  regulated  the  rights  of  married  persons  among  the  Scandi- 
navian nations  &om  the  earliest  period  of  their  history. 

These  customs  show  that,  comparatively  early,  women  had 
acquired  rights  of  considerable  importance,  and  that  care  was  taken 
to  protect  them  in  the  enjoyment  of  these  rights.  An  unmarried 
daughter  was  placed  under  the  curatory  of  her  father,  and  on  his 
death  under  that  of  her  nearest  male  relative.  This  curatory, 
which  included  the  power  of  controlling  and  disposing  of  her 
separate  property,  if  she  had  any,  was  intended  partly  for  her 
benefit,  but  also  partly  as  a  protection  for  the  interests  of  the 
family,  which  might  have  sufiered  by  the  easy  transference  of 
property  belonging  to  a  member  of  the  family  to  some  one  who 
might  be  unfriendly.  Consequently,  a  woman  could  not  enter  into 
a  marriage  without  the  consent  of  her  guardian,  but,  on  the  other 
hand,  he  apparently  could  not  force  her  to  accept  a  suitor  whom 
she  disliked.  A  marriage  not  consented  to  by  the  woman's  guar- 
dian does  not  seem  in  every  case  to  have  been  null,  but  her  guardian 
Tetained  his  power  of  disposal  over  her  property,  and  she  lost  all 
right  of  succession  to  any  family  property.  It  was  thus  of  great 
importance  that  the  curatorial  power  should  be  transferred  to  the 
husband,  and  one  of  the  essentials  of  regular  marriage  was  the 
payment  of  a  sum  of  varying  amount  to  the  woman's  father  or 
gtmrdian  for  the.  transference  of  this  power.  In  very  early  times 
this  gift  from  the  stutor  was  retained  by  the  father;  but  afterwards 
it  b^me  at  first  in  part^  and  latterly  altogether,  the  property  of 
the  bride.  In  return  for  the  suitor^s  gift,  the  father  gave  a  dowry 
to  the  bride,  which  fell  under  the  management  of  her  husband  in 
virtue  of  the  curatorial  power  which  he  had  thus  acquired.  This 
dowry  seems  at  first  to  have  been  an  equivalent  for  the  share  of 
her  father's  inheritance,  which  she  would  have  obtained  on  his 
death  had  she  remained  unmarried ;  but  in  later  times  a  married 
daughter  retained  her  rights  of  succession.  In  many  cases  the 
suitor's  gifts  and  her  dowry  must  have  formed  the  only  property 
of  the  bride ;  but  sometimes  she  may  have  possessed  property  of 
her  own,  which,  of  course,  fell  under  the  husband's  curatory,  as  did 
^  any  property  which  was  given  to  her  during  the  marriage,  or 
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to  which  she  sncceedecL  Subsequently  the  custom  grew  up  of  the 
husband  giving  the  bride,  on  the  morning  following  the  marriage, 
a  present,  either  of  moveables,  or  of  a  liferent  right  to  lands  to  be 
enjoyed  by  her  after  his  deatL  The  amount  of  this  provision 
seems  to  have  been  generally  proportional  to  the  dowry  settled  on 
the  bride  by  her  father,  and  was  really  of  the  nature  of  an  eventual 
right,  as  her  heirs  had  no  right  to  it  if  she  predeceased  her  husband. 
Her  rights  to  the  suitor's  gifts  and  the  dowry  were  difierent.  The 
income  of  the  latter,  where  it  consisted  of  lands,  became  her 
husband's,  but  on  the  dissolution  of  the  marriage  it  belonged  to 
herself,,  if  she  survived,  or  to  her  heirs  if  she  predeceased  her 
husband.  The  same  rule  prevailed  in  regard  to  the  suitor^s  gifts, 
with  this  exception,  that  her  husband  was  bound  to  allow  her  the 
use  of  them,  or  the  enjoyment  of  the  income  from  them,  during  the 
marriage.  This  system  prevailed  among  all 'the  Scandinavian 
tribes,  although  no  traces  of  its  existence  are  to  be  found  in  the 
extant  Danish  codes,  owing  to  their  comparative  lateness.  It  is 
also  probable  that  the  eommunio  ionarum,  which  is  the  rule  in  these 
codes,  was  adopted  earlier  in  Denmark  than  elsewhere.  Under  the 
earlier  system  which  we  have  just  described,  there  was  no  com* 
munication  of  rights  between  the  spouses.  The  property  of  each 
remained  separate,  though  practically  the  right  of  the  wife  was  merely 
that  of  a  creditor,  ih  consequence  of  the  large  powers  of  disposal 
which  the  husband  possessed.  This  is  brought  out  very  clearly  in 
the  Norse  laws,  which  provided  for  the  husband's  insolvency.  In 
such  a  case,  if  be  hsul  been  in  possession  of  property  belonging  to 
other  wards,  the  wife's  claim  was  ranked  along  with  theirs,  but 
only  for  her  dowry,  while  all  her  claims  were  ranked  equally  with 
the  debts  of  her  husband's  general  creditors.  To  this  last  rule 
there  was  only  one  exception.  If  the  husband  hsul  been  insolvent 
at  the  time  of  his  marriage,  the  wife's  claim  for  her  dowry  was 
ranked  along  with  those  of  his  creditors,  but  she  was  held  to  have 
no  claim  for  the  value  of  the  suitor's  gifts,  or  of  the  provision 
settled  by  her  husband  on  her,  until  all  his  debts  had  been  paid, 
because  it  was  thought  to  be  unjust  that  a  man  should  procure  for 
himself  a  wife  with  other  men's  money. 

These  customs  were  gradually  superseded  by  the  practice  known 
by  the  name  of  the  conimunio  bonaruni,  according  to  which  the 
property  of  the  husband  and  wife  were  thrown,  as  it  were,  into  a 
common  heap,  of  which  the  sole  administration  during  the  marriage 
was  vested  in  the  husband,  and  which  on  the  dissolution  of  the 
marriage  was  divided  between  the  surviving  spouse  and  the  heirs 
of  the  predeceaser  in  certa.in  fixed  proportions.  The  reasons  which 
led  to  this  change  cannot  be  ascertained  with  perfect  accuracy,  bat 
the  following  seem  to  have  had  considerable  influence.  In  the  first 
place,  women  began  to  acquire  a  more  important  place  in  the  family, 
and  became  more  identified  with  its  interests,  as  well  as  more  on 
an  equality  with  their  husbands.    Wives,  too,  were  more  frequently. 
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possessed  of  separate  property,  and  that  of  greater  value  than  in 
the  earlier  times,  and  their  husbands,  naturally,  disliked  being 
deprived  of  the  enjoyment  of  the  property  on  their  predeceasa^ 
In  the  next  place,  the  great  importance  which  had  been  attached 
to  the  tribe  and  the  family  began  to  decline,  and  there  was  not  the 
same  anxiety  to  preserve  family  property  in  the  same  tribe  or 
family.  The  growth  of  trade  and  the  prosperity  of  the  commercial 
towns  tended  in  the  same  direction,  and  led  to  the  communio  being 
early  made  the  general  rule  in  burghs,  and  also  to  heritable  property 
situated  in  burghs  as  well  as  moveables  falling  under  it  For 
centuries,  however,  the  two  systems  existed  side  by  side,  and  a 
communio  bonorum  was  at  fibrst  only  admitted  when  specially 
contracted  for,  and  in  some  few  specified  cases,  but  ultimately 
among  all  the  Scandinavian  nations  the  exception  became  the  rule, 
and  the  communio  honorum  was  recognized  as  everywhere  in  force. 
The  earliest  trace  of  this  custom  is  probably  to  be  found  in  a 
provision  of  the  Icelandic  laws,  which  divided  between  the  spouses 
property  which  had  been  gained  by  their  joint  exertions,  in  the 
proportion  of  two^thirds  to  the  husband  and  one-third  to  the  wifa 
This  rule  seems  to  have  prevailed  under  the  older  laws  which 
recognized  no  community  so  far  as  the  inherited  goods  were 
concerned,  but  it  naturally  led  to  its  adoption,  as  many  persons 
possessed  of  little  or  no  property  at  the  time  of  their  marriage 
ultimately  acquired  considerable  wealth.  Accordingly  it  became 
not  unusual  to  substitute  for  the  stipulated  dowry  and  suitor's  gifts 
an  arrangement  by  which  the  property  of  the  bride  and  bridegroom 
was  thrown  into  a  common  stock,  of  which  the  husband  had  the 
management,  and  which  at  the  dissolution  of  the  marriage  was 
divided  either  in  proportion  to  the  amount  originally  contributed 
by  each,  or  in  definite  shares.  There  was  also  some  differences  iii 
regard  to  the  property  which  fell  into  the  common  stock.  Some- 
times it  was  limited  to  moveables,  while  it  frequently  embraced 
lands  acquired  during  the  marriage,  and  occasionally,  though  more 
rarely,  aU  the  property  of  the  spouses  of  whatever  description. 
The  latter,  however,  was  looked  on  as  an  exception.  In  some 
cases  a  commuitio  bonorum  was  presumed  to  exist  where  it  had  not 
been  originally  agreed  on.  Thus  if  the  witnesses  to  a  marriage 
had  all  died,  or  if  they  could  not  remember  the  stipulations  which 
had  been  entered  into,  a  eommwiio  was  held  to  exist,  but  only  in 
the  case  where  the  spouses  had  lived  together  for  three  years.  It 
was  also  held  to  exist  where  neither  spouse  was  possessed  of 
property  at  the  time  of  the  marriage,  or  where,  though  one  of  the 
spouses  had  had  property,  its  value  had  been  largely  increased  by 
the  exertions  of  the  other.  In  all  these  cases  the  division  was 
into  two-thirds  for  the  husband  or  his  representatives,  and  one-third 
for  the  wife  or  her  representatives.    The  history  of  its  develop- 

^  ThU  aeemt  to  be  shown  by  the  later  castoma,  which  entitled  a  hnaband  to  call 
upon  hit  wife  to  thiow  her  property  into  the  common  stock. 
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ment  seems  to  have  been  much  the  same  in  Norway,  where 
the  further  advance  was  soon  made  of  permitting  a  communio 
banarum  to  be  contracted  for  as  well  after  as  before  marriage. 
Indeed,  according  to  the  older  law  of  the  Gnlathing,  the  husband 
either  at  or  after  marriage  was  entitled  to  demand  that  the  wife's 
property  should  be  thrown  into  the  common  stock,  and  the  wife  could 
not  refuse  compliance,  though  the  law  interposed  certain  obstacles 
by  requiring  the  consent  of  the  &mily  to  which  she  belonged, 
otherwise  her  heritage  was  not  included.  The  consent  of  the 
husband's  heirs  was  also  required,  but  after  the  birth  of  children 
greater  freedom  was  conceded.  The  interest  of  the  heirs  of  either 
was  thought  to  be  at  an  end,  and  a  contract  for  the  commingling  of 
their  rights  in  their  separate  property  might  be  made  without  any 
hindrance.  Where  a  widow  who  had  children  by  her  first  marriage 
married  again,  the  interests  of  her  children  were  protected  by 
requiring  the  consent  of  their  nearest  relatives.  It  is  probable  that 
in  these  cases,  where  the  husband  insisted  on  a  common  stock  being 
created,  that  the  shares  of  each  on  the  dissolution  of  the  marriage 
were  regulated  by  the  amount  originally  contributed.  As  in 
Iceland,  a  communio  bonorum  was  in  certain  cases  presumed 
although  it  had  not  been  stipulated  for.  Thus  where  the  spouses 
had  not  arranged  Iheir  respective  rights  by  a  contract,  and  lived 
together  for  twenty  years,  or  where  the  terms  of  the  contract  had 
been  forgotten,  their  property  was  held  to  be  common,  and  one-third 
fell  to  the  wife  and  two-thirds  to  the  husband.  The  same  rule 
prevailed  where  two  slaves  had  received  their  freedom  and  then 
married,  and  also  where  a  man  and  woman  without  being  married 
cohabited  openly  for  twenty  years.  In  1274,  as  had  already  been 
mentioned,  the  Norse  laws  were  revised  by  King  Magnus  Lagaboter, 
and  some  important  changes  introduced.  The  older  practice  was 
still  recognized,  but  a  change,  even  there,  was  mada  Formerly  the 
husband,  as  his  wife's  curator,  had  full  power  of  disposal  of  his 
wife's  heritage,  but  this  was  so  far  modified  that  her  consent  to  a 
sale  was  required.  This  requirement  of  the  wife's  consent  does  not 
indicate  that  the  spouses  had  common  rights  in  the  lands  so  sold, 
but,  on  the  contrary,  conclusively  shows  that  they  were  regarded  as 
her  private  property.  Where  the  wife's  heritage  formed  part  of  the 
goods  in  communion  either  by  contract  or  by  force  of  law,  her 
consent  was  not  required  to  validate  its  sale.  The  husband  had 
the  full  and  uncontrolled  power  of  disposal,  and  his  creditors  were 
entitled  to  seize  the  whole  for  payment  of  his  debte.  While,  as  in  the 
previous  laws,  the  husband  was  entitled  to  call  on  the  wife  to 
throw  her  private  property  into  the  common  stock,  a  certain  amount 
of  protection  was  given  her  by  the  rule  that  at  the  dissolution  of 
the  marriage  the  spouse  who  had  originally  contributed  the  larger 
share  was  entitled  to  take  the  excess  out  of  the  common  stock 
before  it  was  divided  between  the  survivor  and  the  heirs  of  the 
deceased.    If,  too,  the  common  property  had  decreased  in  value,  each 
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took  one-half,  while  if  it  had  inereased  the  huaband  or  hia  repre^ 
sentativea  took  two-thiids,  and  the  wife  or  her  tepresentaiivea  took 
one-third.  The  consent  of  the  wife's  relations  to  her  heritage  being 
included  in  the  common  stock  was  finally  abolished  in  1687«  when 
the  cofnmunio  hoTwrum  was  made  the  genetal  rule  unless  a 
special  contract  to  the  isontraiy  was  made,  and  this  eommunio 
extended  to  the  whole  property  of  the  spouses,  which  at  the  dissolu- 
tion of  the  marriage  was  divided  equally. 

In  Denmark,  as  was  formerly  pointed  out,  the  practice  of  the  eam- 
munio  honorum  became  universal  at  a  v^y  early  period,  and  there 
also  its  final  modifications  were  sooner  reached  Thna  inherited  land 
and  moveables,  to  which,  daring  the  marriage,  either  of  the  spouses 
succeeded,  did  not  form  part  of  the  common  stock,  and  the  division 
at  the  dissolution  of  the  marriage,  whether  by  death  or  divorce,  was 
equal,  provided  there  were  no  children.  If  there  were  children 
diififereiit  rules  prevailed.  According  to  some  of  the  provincial 
laws,  the  widower  or  widow  had  a  right  of  succession  along  with 
the  children  to  the  share  of  the  predeceasing  spouse,  which  by  the 
"  Danske  Lov "  of  1687  was  made  the  general  law  for  the  whole 
country. 

In  Sweden  the  most  marked  peculiarity  is  the  difference  between 
the  provincial  and  the  burghal  laws.  According  to  the  former,  only 
moveables  and  lands  acquired  by  purchase  during  the  marriage, 
provided  they  were  not  a  mrroffcUvm  for  inherited  Leinds  which  had 
been  sold,  were  reckoned  in  the  common  stock.  In  burghs,  on  the 
other  hand,  all  property  belonging  to  the  spouses,  whether  heritage 
or  conquest,  and,  ot  course,  all  moveables,  fell  under  the  eommumo 
banarum.  This  rule  only  extended  to  lands  and  houses  within 
burghs.  If  a  burg^ber  succeeded  to  lands  in  the  neighbouring 
country  they  remained  his  own  property.  The  laws  of  Wisby  laid 
down  rather  artificial  rules  for  the  division  of  the  common  stock, 
which  do  not  seem  to  have  prevailed  in  the  other  Swedish  burghs. 
By  that  law,  if  the  wife  predeceased  leaving  one  child,  or  leaving  no 
children,  the  husband  took  two-thirds  of  the  goods  in  communion, 
the  child,  or  if  there  were  no  children,  the  wife's  heirs,  one-third. 
If  there  were  several  children  the  property  was  divided  into  two 
equal  shares,  of  which  the  husband  took  one.  On  the  other  hand, 
in  case  of  the  predecease  of  the  husband,  the  wife  had  right  to  one- 
half  if  there  were  no  children,  or  if  there  were  only  one ;  but  if 
there  were  ipore  than  one  child,  the  widow  was  obliged  to  content 
herself  with  a  third  The  older  Swedish  customs  prevailed  down 
to  1736,  when  the  laws  were  codified,  but  the  changes  then  and 
since  introduced  do  not  fall  within  the  scope  of  this  paper. 

Several  points  then  seem  to  be  established  pretty  clearly  by  the 
history  of  the  eommunio  honorum  among  the  Scandinavian  branch 
of  the  German  race.  In  the  first  place,  the  custom  was  not  one  of 
very  great  antiquity,  but  grew  up  natundly  with  the  increase  of 
wealth  and  civilization.    It  only  igradually  supplanted  the  older 
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customs,  bat  at  the  some  time  it  was  not  the  ptodnct  of  external 
i^uence&  It  owed  its  origin  to  the  strong  family  feeling  which 
distinguished  the  free  German  and  Scandinavian  tribes,  and  to  the 
respect  which  from  a  very  early  period  they  paid  to  women*  In 
the  more  remote  ages,  these  sentiments  led  to  a  wife's  property 
being  kept  separate  from  her  husband's,  for  she  was  always  resided 
as  possessing  important  rights  of  property.  When  wealth  increased, 
the  position  of  women  was  improved.  Their  interests  became  more 
identified  with  those  of  their  husbands,  and  the  prospmty  of  the 
family  was  attributed  to  the  joint  exertions  of  the  spouses.  It 
seems,  again,  to  be  certain  that  the  widow's  right  to  a  share  of  the 
goods  in  communion  was  a  limited  right  of  property  and  not  a  right 
of  succession  nor  a  provision  settled  on  the  wife,  and  forming  a  debt 
against  his  estate.  This  is  shown  by  the  fact^  that  her  heirs  had 
right  to  her  share,  and  that  she  had  no  claim  in  competition  with 
creditors.  The  goods  in  communion  were  under  the  administration 
of  the  husband,  who  could  dispose  of  them  without  her  con- 
sent; and  wherever  her  consent  was  required,  it  was  because  the 
property  to  be  sold  was  her  own  and  had  not  been  thrown  into  the 
common  stock.^  In  the  older  time,  before  there  was  any  eammufiw, 
the  husband,  in  virtue  of  his  curatorial  power,  could  have  disposed 
of  her  property  without  her  consent,  though  at  the  dissolution  of 
the  marriage  she  or  her  heirs  bad  a  claim  for  its  value,  but  only 
along  with  his  other  creditors,  against  the  estate  of  her  husband. 
When  the  property  of  the  spouses  was  thrown  into  a  common 
stock,  she  lost  this  claim  and  could  no  longer  rank  along  with  her 
husband's  creditors,  and  was  only  entitled  to  a  share  of  thei  free 
residue  after  payment  of  his  debts.  Lastly,  it  is  probable  that  the 
development  of  the  doctrine  was  in  large  measure  due  to  the  growth 
of  the  coomiercial  towns,  and  to  the  benefit  which  trade  received 
from  the  whole  resources  of  both  spouses  being  at  the  disposal  of 
the  husband  for  the  carrying  on  of  his  business,  and  available  to 
his  creditors  in  the  event  of  his  failure.  W.  D.  T.  , 
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VIIL 

When  this  series  of  articles  was  projected,  a  change  in  the  office  of 
Procurator-Fiscal  in  the  Sheriff  Court  was  looming  in  the  distance. 
But  we  were  not  prepared  for  the  introduction  hist  month  of  the 

^  The  hosbtnd  was  s  party  to  the  tale  at  the  wife'a  curator. 
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Bill  which  must,  if  passed  as  it  stands,  effect  much  greater  changes 
as  regards  that  ofBce  than  any  one  deemed  probable.  The  object 
of  thu  Bill  of  the  Lord  Advocate  and  Sir  Henry  Selwyn  Ibbetson 
is,  "to  amend  the  law  in  r^ard  to  the  appointment  of  Sheriffs- 
Substitute  and  Procurators-Fiscal  in  Scotland ;  to  extend  the  juris- 
diction of,  and  amend  the  procedure  in  the  Sheriff  Courts  of 
Scotland,  and  for  certain  other  purposes  connected  therewith." 
The  Bill,  in  so  far  as  it  relates  to  the  matters  other  than  the 
appointments  of  Sheriffs-Substitute  and  Procurators-Fiscal  in  the 
Sheriff  Court,  is  dealt  with  elsewhere.  The  interesting  his- 
torical information  we  have  been  able  to  afford  in  our  previous 
articles  may  be  of  some  use  in  enabling  the  general  and  professional 
public  to  appreciate  the  changes  now  so  hastily  proposed. 

Sectipns  5  and  6  of  the  Bill  are  those  which  relate  to  Procurators- 
Fiscal,  and  are  as  follows : — 

"  5.  From  and  after  the  passing  of  this  -Act  the  right  of  appointing 
to  the  salaried  office  of  Procurator-Fiscal  in  the  Sheriff  Courts, 
hitherto  belonging  to  Sheriffs,  shall  be  transferred  to,  vested  in, 
and  exercised  by  any  one  of  Her  Majesty's  principal  Secretaries  of 
State;  and  every  person  holding  the  office  of  Procurator-Fiscal  in 
any  Sheriff  Court  at  the  passing  of  this  Act,  and  receiving  salary 
on  that  account,  and  every  person  i^ho  may  be  hereafter  appointed 
to  the  said  office,  shall  hold  office  during  pleasure,  and  shall  be 
removable  from  office  by  any  one  of  Her  Majesty's  principal 
Secretaries  of  State. 

"  6.  No  Sheriff  shall  have  power,  after  the  passing  of  this  Act,  to 
nominate  or  appoint  any  person  to  perform  the  duties  of  Procurator- 
Fiscal,  either  with  or  without  salary;  but  it  shall  be  lawful  for  a 
Procurator-Fiscal,  with  the  leave  of  the  Lord  Advocate  expressed 
in  writing,  to  grant  a  deputation  to  one  or  more  of  his  »Edaried 
assistants,  or  other  fit  person  or  persons,  for  whose  actings  he  shall 
be  responsible,  to  appear  in  Court,  and  to  conduct  prosecutions  in 
his  name  and  on  his  behalf.^' 

The  first  legal  body  to  sound  the  alarm  as  r^rds  these  provi- 
sions was  the  Faculty  of  Advocates,  who,  at  a  meeting  held  on  9th 
July  to  consider  the  Bill,  remitted  it  to  a  committee,  and  "  resolved 
that  in  their  opinion  it  is  not  expedient,  at  this  late  period  of  the 
session,  that  clauses  3  to  6  of  the  Bill  relating  to  the  appointment 
of  Sheriffs-Substitute  and  Procurators-Fiscal  should  be  further 
proceeded  with,  as  changes  so  novel  and  important — already  re- 
ported against  by  the  Law  Commission  of  1868 — ^should  not  be 
introduced  until  the  country  has  had  full  opportunity  of  maturely 
considering  their  constitutional  and  practical  effects." 

The  Sheriffs  of  Scotland  on  12th  July  published  the  following 

Sport  on  the  Bill,  which  has  been  communicated  to  the  Scotch 
embers  of  Parliament  and  other  influential  persons : — 
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"  BepoH  of  the  Sheriffi  of  Scotland  on  the  Sheriff  Court  BUI,  1877. 

*'  L  In  lefeTonce  to  sections  3  and  4  of  this  Bill  the  Sheriffs  think 
it  right  to  direct  attention  to  the  opinion  expressed  by  the  Law 
Commissioners  of  1868,  which  was,  that  '  it  is  eminently  for  the 
public  advantage  that  the  Sheriff,  who  has  the  strongest  interest  to 
procure  the  services  of  the  best  qualified  man,  should  continue  to 
have  the  power  and  responsibility  of  the  appointment  of  his  Sub- 
stitute, subject,  as  the  appointment  is,  to  the  approval  of  the  heads  of 
Court.'  The  Sheriff  has,  besides,  the  best  means  of  judging  who  has 
the  necessary  qualifications  for  the  office  in  a  particul^  district. 

''  There  is  reason  to  apprehend  that  should  the  power  of  appoiDt^ 
ment  be  transferred  to  tiie  Crown,  the  matter  will  be  dealt  with  by 
the  party  in  power  according  to  the  exigencies  of  party  politics, 
and  the  appointment  may  not,  as  hitherto,  be  entirely  goveroed  bj 
professional  qualification^*  It  would  be  most  unfortunate  and 
highly  injurious  were  there  any  possibility  of  alleging  that  the 
resident  local  magistrate  owed  his  appointment  more  to  political 
services  than  professional  qualifications. 

"  It  may  also  be  pointeid  out  that  in  the  Bill  no  provision  is 
made  for  the  appointment  of  interim  salaried  Sheriffs-Substitute, 
who  may  be  required  in  consequence  of  the  illness  or  necessary 
absence  of  the  regular  officer. 

"  IL  With  reference  to  sections  6  and  6,  which  relate  to  Procu- 
rators-Fiscal, the  Sheriffs  think  it  right  again  to  direct  attention  to 
the  opinion  of  the  Law  Commissioners  of  1868,  who  reported, 
*  With  reference  to  the  office  of  Procurator-Fiscal,  we  approve  of 
the  mode  in  which  these  officials  are  appointed,  and  the  conditions 
on  which  they  hold  office.' 

"  Under  the  system  which  has  so  long  been  in  use  in  Scotland, 
the  Sheriff  is  responsible  to  the  Crown  for  the  preservation  of  tlie 
peace  of  the  county,  and  also  the  investigation  of  crima  Hence  it 
is  that  he  has  been  in  use  to  appoint  the  Procurator-Fiscal,  who 
acts  under  his  instructions  in  making  investigations  and  instituting 
prosecutions.  In  carrying  out  these  investigations  the  Fiscal  is 
entitled  to  consult  the  Sheriff,  and  it  is  his  duty  to  do  so  in  all 
circumstances  of  difficultv.  It  is  also  under  the  Sheriff's  authority 
that  the  Fiscal  in  discharging  his  ordinary  duties  receives  the 
assistance  of  the  police  force  of  the  county.  Further,  for  all  the 
Procurator-Fiscal's  actings,  and  for  his  properly  executing  the 
orders  he  receives  from  the  Lonl  Advocate,  the  Sheriff  is  respon- 
sible, and  for  aU  his  intromissions  the  Sheriff  is  liable  in  Exchequer. 
It  is  therefore  apparent  that  if  the  Proourators-Fiscal  be  appointed 
as  proposed  in  the  Bill,  provision  will  require  to  be  made  for  the 
efficient  working  of  the  offica 

"The  proposed  change,  especially  as  the  office  is  to  be  held 
during  pleasure  of  the  Government,  thus  affects  the  public  interest 
in  two  important  particulars : — 
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"  1.  It  enables  the  Groverament  for  the  time  being  to  interfere 
with  the  administration  of  justice,  and  with  the  conduct 
of  prosecutions,  in  a  manner  and  to  an  extent  hitherto 
unknown,  and  which  would  be  unconstitutionaL 

The  answer  to  this,  that  Government  is  always  re- 
sponsible to  Parliament^  is  not  satisfactory. 
**  2.  It  makes  the  Procurators-Fiscal  independent  of  the  Sheriff 
of  the  county,  and  at  the  same  time  leaves  the  Sheriff 
with  all  his  responsibilities  for  those  important  parts  of 
his  public  duty  which  are  done  through  the  Procu- 
rators-Fiscal, without  giving  him  any  control  over  the 
principal  executive  officer. 
"It  appears  to  be  for  the  public  advantage  that  the  Sheriff 
should  remain  responsible  as  heretofore  for  the  preservation  of  the 
peace  of  the  county,  and  for  the  investigation  of  crime,  and  that 
any  arrangements  as  to  the  office  of  Procurator-Fiscal  should  be 
such  as  not  to  interfere  with  that  responsibility. 

"  III.  It  may  further  be  observed,  that  if  the  Sheriff  is  not  to 
have  the  choice  of  Procurator-Fiscal,  he  ought  to  be  relieved  of  all 
lesponsibility  in  connection  with  fiscal  matters  in  Exchequer. 

"lY.  It  seems  to  be  necessary  that  the  Sheriff  should  have 
power,  as  at  present,  to  entrust  a  particular  inquiry  to  some  other 
person,  in  the  event  of  the  regular  officer  being,  in  his  opinion,  dis- 
qualified by  interest,  or  prior  professional  connection  with  the  case ; 
and  it  is  essential  to  the  public  service  that  the  Sheriff  should 
letain  the  power  to  appoint  interim  Fiscals,  to  meet  emeigencies 
caused  by  the  sudden  illness  or  necessary  absence  of  the  Fiscal. 
Section  6  should  therefore  be  omitted. 

"  V.  As  regards  the  other  provisions  in  the  Bill,  the  majority  of 
the  Sheriffs.approve  of  the  proposed  extension  of  their  jurisdiction. 
Some  of  their  number  think  that,  having  reference  to  the  provisions 
in  section  8,  the  limitation  as  to  value  in  section  7  should  be 
omitted.  Geo.  Monro,  Convener.'* 

Our  historical  r^m^,  although  it  has  hardly  reached  the  point 
at  which  the  Fiscals  (with  a  few  exceptions  in  the  Highlands 
and  Islands)  were  put  on  salaries  adjusted  with  each  holder  of  the 
office,  has  been  sufficient  to  show  that  there  is  no  such  '*  salaried 
office  of  Procurator-Fiscal "  as  the  Bill  assumes.  This  circumstance 
does  not  augur  much  for  the  knowledge  of  our  Scotch  criminal 
system  possessed  by  the  draughtsman  of  this  Bill  The  pity  is 
that  the  Lord  Advocate,  never  having  been  a  Sheriff  or  an  Advocate- 
Impute,  and  never  having  had  any  private  practice  as  a  criminal 
lawyer,  cannot  be  considered  au  fait  at  the  system  himself,  other- 
wise such  a  mistake  as  this  could  not  have  occurred. 

But  this  is  a  small  matter  compared  with  the  constitutional  con- 
siderations involved  in  the  appointment  of  such  a  Government 
official  .as  the  local  public  prosecutor — competent    to    political 
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inquiries  and  trials  as  well  as  others — ^to  hold  oflBce  during  pUosiitt, 
and  public  attention  cannot  be  directed  too  keenly  to  that  matter. 
We  are  rather  inclined  to  think  that  the  promoters  of  the  Bill 
did  not  advert  to  the  constitutional  question  when  they  proposed 
the  appointment  by  the  (jovemment  for  the  time  of  public  prose- 
cutors durinff  pleasure.  The  suggestion  to  do  so  emanated  most 
probably  from  Exchequer,  and  was  made  with  the  view  of  enabling 
Fiscals  who  resisted  ex  pad  facto  declarations  as  to  what  their 
salaries  were  to  cover,  to  be  treated  as  Exchequer  might  think  they 
deserved.  In  support  of  this  view  we  appeal  to  the  following  cir- 
cular and  letters : — 

L — Circular  Jrom  the  Crown  Agent  to  the  Proeuratore-Fiseal 

of  Sheriffs. 

**Cbowv  OmcB, 
EDurBUBaHy  liUk  June  1877. 

"SlE, — Communications  having  been  made  to  Mr.  Secretaiy 
Cross  and  the  Lords  Commissioners  of  Her  Majesty's  Treasuiy  as 
to  payments  to  Procurators-Fiscal  for  conducting  prosecutions 
under  the  Mines  Regulation  Acts,  I  am  desired  by  Qie  Lord  Advo- 
cate to  inform  you  that  in  future,  when  you  are  employed  to  conduct 
statutory  prosecutions  at  the  instance  of  the  Secretary  of  State,  or 
Inspectors  or  Officers  under  his  control,  the  duty  will  be  held  to  be 
covered  by  your  salary,  and  any  outlay  you  may  incur  in  connec- 
tion with  such  prosecutions  will  be  charged  in  the  Sheriff's  accounts 
and  passed  in  Exchequer  in  the  usual  way.  At  the  same  time  you 
will  pay  into  Exchequer  any  costs  which  you  may  recover  from 
the  persons  prosecuted. — I  am,  &c.,         Jas.  Auldjo  Jamieson, 

Crown  Agent!* 


IL  LeUer  in  reply  by  one  of  the  Procuraiors-FiscaL 

*•  Sib, — ^I  have  to  acknowledge  your  circular  of  16th  June  I 
have  no  salary  from  any  department  of  Government,  and  am  not 
even  paid  by  salary  for  acting  as  Procurator-Fiscal  of  the  Sheriff. 
The  Sheriff  pays  me  from  moneys  to  which  he  is  entitled  for  that 
purpose  for  cases  in  which  he  or  the  Sheriff-Substitute  employs 
me ;  and  if  the  Secretary  of  State,  or  Inspectors  or  Officers  under 
his  control,  employ  me,  I  should,  as  paying  annually  to  Grovemment 
duty  for  my  certificate  as  an  agent,  expect  the  usual  remuneration, 
and  would  be  quite  ready  to  pay  into  Exchequer — as  I  would  do 
to  any  other  client — the  costs  which  I  may  recover  from  the 
persons  prosecuted  under  instructions  from  the  Secretary  of  State, 
or  Inspectors  or  Officers  under  his  control  As  I  submit  all  the 
accounts  of  the  Sheriff's  Fiscal  mattersi  which  I  prepare,  to  hiu,  it 
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will  be  for  him  to  say  in  what  shape  the  outlays  I  may  incur  in 
connection  with  such  prosecutions  wiU  he  .changed  hy  him  in  his 
accounts.  The  Court  of  Justiciary  has  decided  in  Macdorudd  v. 
Foung  (High  Court,  20th  January  1862,  IV.  Irvine  154),  that  such 
prosecutions  are  not  criminal  matters,  and  it  will  be  necessary  to 
put  the  outlays  in  connection  therewith  in  an  account  separate  and 
distinct  from  the  SherifiTs  criminal  accounts.  From  time  imme- 
morial these  criminal  accounts  have  been  made  to  embrace  only 
charges  which  the  Sheriff  can  put  upon  the  county,  under  the  Act 
of  1725,  and  the  Sheriff  then  sends  these  accounts  to  Exchequer  to 
get  repaid  to  the  county  as  much  as  possible  of  the  charges  therein 
made.  I  have  to  apologize  for  mentioning  these  details  of  a  matter 
with  which  you  must  be  quite  familiar. — ^I  am,  &ic" 


ILL  letter,  the  Queen*8  and  Lord  Treaxwrer^e  Btnumhrancer  to  the 
Convener  of  Sheriffs, 


"JoHH  Cat,  Ea<i.. 
Convener  ofSheriffi,  Edinmrgh. 


^  EXCHSQXTEB  ChAHBXBS, 

Edimbubgh,  4th  Jwne  1861. 


Sib, — ^I  beg  leave  to  acquaint  you,  for  the  information  of  the 
Sheriffs  of  the  Counties  in  Scotland,  that  the  Lords  Commissioners 
of  Her  Majesty's  Treasury,  having  had  before  them  all  the  papers 
on  the  subject  of  the  payment  by  salary  of  the  Procurators-Fiscal 
instead  of  by  fees,  which  contain  (amongst  others)  remonstrances 
from  the  Sheriffs  of  almost  all  the  counties  in  Scotland,  against  the 
principle  of  paying  the  Procurators-Fiscal  by  fixed  salaries,  as  such 
a  course  would  be  calculated  to  impede  the  attainment  of  the  ends 
of  justice,  have  been  pleased  to  rescind  altogether  their  Minute  of 
5th  July  1850,  and  to  direct  that  in  all  those  cases  where  the  gross 
average  fees  and  emoluments  of  the  Fiscals  do  not  exceed  £400  a 
year,  these  officers  should  not  be  placed  on  fixed  salaries,  but  that 
in  cases  where  the  emoluments  exceed  that  sum  they  should  be 
remunerated  by  salaries. 

I  b^  also  to  inform  you  that  my  Lords  have  directed  the  follow- 
ing salaries  to  be  paid  to  the  Procurators-Fiscal  undermentioned : — 


County, 

PUtrict 

Aberdeen 

Aberdeen         .        , 

^410 

Ayr         .       .       , 

1       Ayr 

630 

Ayr         .        .        , 

Kilmamock     • 

680 

Dumfries 

Dumiries        • 

410 

£dinbQigb 

Edinbuxgh      •        , 

1600 

Fife         •        .       < 

Cupar     .. 

660 

Forfar      . 

Forfar      . 

too 

Forfar      . 

Dundee   • 

900 

Inverness 

Invemeaa        «       < 

470 
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Gonnty. 

IHstriet                    Salary  per  AsnoB. 

Lanark    . 

Qlaigow  . 

jCISOO 

Lanark    • 

Airuie    • 

450 

Perth       . 

.        Perth       .        .        . 

600 

Renfrew  . 

Paieley     . 

450 

Jedburgh 

410 

Stirling   .       .       , 

Stirling    . 
Falkirk    . 

630 

Stirling  .       .       . 

630 

Wigtown 

Stranraer 

450 

And  it  is  to  be  distinctly  understood  that  such  salaries  are  not 
only  to  be  in  the  place  of  the  profits  which  have  hitherto  arisen 
from  all  criminal  business  of  the  nature  and  to  the  extent  which 
these  Procurators-Fiscal  have  hithertofore  conducted,  but  shall  be 
deemed  to  cover  and  include  the  cases  of  sudden  or  suspicious 
death,  and  all  criminal  business  of  the  description  hitheiix)  defrayed 
at  the  Exchequer,  which  the  Lord  Advocate  or  the  Sheriffs  may  at 
any  time  direct  the  Procurators-Fiscal  to  perform  in  connection 
with  the  duties  of  their  office. 

"  Their  Lordships  also  reserved  to  themselves  the  power  from 
time  to  time  to  alter  or  vary  the  salaries  so  granted,  on  each 
occasion  of  a  vacancy  or  alteration  occurringin  any  of  these  districts; 
and  I  have  to  request  the  Sheriffs  to  acquaint  me  of  every  such 
vacancy  or  alteration,  and  to  draw  their  attention  to  the  circum- 
stance that,  being  a  salaried  officer,  the  commission  of  every  newly- 
appointed  Procurator-Fiscal  in  each  of  these  districts  will  require 
to  be  extended  on  stamped  paper,  and  transmitted  to  this  depart- 
ment for  the  purpose  of  being  recorded. 

**  The  Lords  Commissioners  of  Her  Majesty's  Treasury  farther 
reserved  to  themselves  the  power  of  placing  any  one  or  more  of  the 
Procurators-Fiscal  on  fixed  salaries  whenever  their  emoluments 
shall  exceed  £400  per  annum,  or  any  other  circumstances  may 
arise  to  induce  their  Lordships  to  do  so. — I  am,  your  obedient 
servant,  John  Henderson,  Q.  dk  Z.^JB." 

We  print  this  last  letter  in  order  to  draw  attention  to  its  tone 
and  terms.  It  declares  that  the  salaries  of  Procurators-Fiscal  shall, 
besides  the  investigation  of  cases  of  sudden  or  suspicious  death, 
include  only  other  criminal  business.  It  would  thus  appear  that 
salaried  Fiscals  have  quite  as  good  a  reply  to  make  to  the  Crown 
Agent's  circular  of  16tii  June  1877  as  the  unsalaried  Fiscal  whose 
reply  we  have  given.  With  that  circular  before  them,  and  in  the 
knowledge  that  under  the  present  system  neither  Exchequer  nor 
the  (jovemment  has  the  power  of  dismissinjg  them,  the  change  of 
tenure  of  office  proposed  by  the  Bill  desj^rves  the.  serious  considera- 
tion of  Procurators^Fiscal  as  a  body.  The  honour  of  a  Government 
appointment  may  be  too  dearly  bought, -and  at  any  rate  it  behoves 
tnem  to  act  on  the  meJiimr^Timeo  iJatitaos  a  dafUt/eretUes. 
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We  have  before  us  Uie  veiy  interestiiig  Annual  Beport,  for  1876, 
of  the  "  ViteU,  Social,  amd  £eanomde  Stati^ics  of  Olaigow.'*  It  is 
dated  12th  May  1877,  one  of  a  series  of  Beports  industriously 
prepared,  and  very  tastefully  got  up^  by  Mr.  W.  West  Watson,  the 
City  Chamberlaia  On  the  maxim  that  "  JurisprudefUia  est  seierUia 
soetalis  et  eoptoBa,"  we  have  for  several  successive  years  com- 
mented on  these  important  statistics,  and  expressed  a  wish  that 
the  officials  of  other  large  centres  of  population  would  annually 
publish  equally  exhaustive  and  accurate  statistiGS.  In  this  way 
there  would  be  gathered  and  massed  a  body  of  facts  which  would 
render  legislation  safe  and  certain,  without  which  it  often  occurs 
that  Acts  of  Parliament  are  abortive,  nay,  sometimes  actually 
injurious  to  the  community. 

It  is  obvious  that  the  tables,  which  are  copiously  given  in  the 
volume,  required  long  time  to  prepare;  and  we  observe  a  curious 
exemplification  of  th^  fact,  and  still  more  of  the  varying  aspect  of 
the  times  during  the  last  twelvemonths,  in  the  opening  paragraph 
of  the  Report.  The  following  is  the  introduction: — " The  progress 
of  1876  has  been  marked  by  certain  peculiarities  which,  at  least 
80  far  as  our  own  locality  is  concerned,  are  not  usually  found 
Qombined  within  the  limits  of  a  single  twelvemonth.  I  allude 
more  especially  to  the  meteorological  phenomena  which  have  been 
experienced,  to  the  condition  of  our  conunercial  relations  in  their 
various  subdivisions,  and  to  these  in  connection  with  the  pursuit 
of  agriculture.  But  idmost  beyond  these  last,  and  possibly  to  be 
yet  intimately  connected,  with  them,  is  the  sad  feature  of  the 
commencement  and  progress  (although  temporarily  suspended 
towards  the  end  of  the  year)  of  a  European  war  which  it  is  to  be 
eamesUy  implored  may  be  confined  to  the  locaMg  of  Us  origin,  the 
restless  states  of  JSuropean  Twrkey."  We  are  not  aware  that  the 
Chamberlain,  like  his  predecessor  of  Ephesus,  in  these  lines  written 
in  the  beginning  of  this  year,  could  be  held  not  a  man  of  prudence 
or  of  wise  council  though  he  had  omitted  subsequently  to  add 
this  strange  memorandum : — **  In  continuation  of  the  preceding 
remarlu,  and  having  reference  to  the  topics  in  question,  I  had 
added  a  few  observations  which,  although  apparently  suitable 
enough  for  the  closing  days  of  1876,iiave  now,  when  looked  upon 
in  the  light  of  the  momenteous  events  of  April  1877,  assumed  a 
different  and  ever  variable  and  still  varying  aspect  In  that 
interval  I  have  been  preparing  my  numerous  tables,  now  forming 
pttt  of  the  succeeding  record^  and  probably  the  simpUst  mode  of 
diminating  the  observations  in  guestiony  is  simply  to  caned  this 
portion  of  the  page*' !  We  are  not  sure  of  the  soundness  of  this 
nuKiest  advice,  seeing  that  "  lU^ros  scripts  manent"  and  that  facts 
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arising  during  the  year  1876  cannot  in  any  way  be  aflfected  by 
politi^  events  occurring  in  the  subsequent  year,  or  visu  versa. 

The  first  division  of  the  Beport  is  that  important  theme  of 
conversation  throughout  the  globe,  "  The  weather  and  rainfall  of 
.  1876."    The  statist  gives  the  rainfall  on  each  successive  month, 
and  alongside  he  gives  the  sad  average  of  mortality.    In  el^ant 
language  he  thus  introduces  this  series:  *' Although  the  mortality 
experienced   in    a.  district   is    unquestionably  and    periodically 
influenced  by  the  condition  of  the  atmosphere,  the  influence  is  not 
always  instantaneousi  nor  is  it  always  even  apparently  approxi- 
mate.   Doubtless  the  crop  of  fatal  diseases  is  ever  in  restless 
progress  towards  maturity,  from  those  wherein  the  seed  is  not  sown, 
to  those  already  ripe  for  the  harvest,  but  all  bear  the  dements  of 
decay  which  sooner  or  later  must  tell  its  own  sad  tala"  The  month 
of  May  has  the  fame  of  being  the  driest  month  in  the  year  1876, 
at  least  in  Glasgow,  having  only  five  days  on  which  rain  fell,  and 
therefore  it  had  only  a  rainfall  scarcely  exceeding  half  an  inch, 
while  the  average  of  twelve  previous  years  the  same  month  was 
2'37  inches.    *'So  dry  a  month  was  never  known  since   1868, 
when  July  recorded  a  rainfall  of  only  0-59."    Decmher  vras  the 
month  of  most  rain  in  the  year,  giving  more  than  two  inches  more 
than  the  average  of  the  previous  twelve  years.  We  always  understood 
that  Glasgow  was  the  most  leal  subject  of  JupUer  Plvmus,  though 
the  humid  palm,  it  is  said,  has  been  disputed  by  Greenock,  only 
that  snow  was  said  to  be  there  agreeably  intermingled  with  rain. 
The  atmospheric  supremacy  of  Glasgow  is  thus  naively  set  off: — 
^The  month  of   July  was    a   general  breezy  diy  month,  and 
although  in  Glasgow  the  rainfall  experienced  proved  to  be  more 
than  half-an-inch  under  the  average  of  July,  and  only  amounted  to 
2'87  inches,  so  capricious  is  our  climate  that  the  fEJI  in  Edinburgh 
only  amounted  to  1*22  inches."    The  Chamberlain  remarks — *^  There 
was  a  prevalence  of  east  wind  in  its  various  combinations."    He 
prophetically  adds — "  This  unusual  feature  of  so  great  and  so  con- 
tinuous a  presence  of  east  wind  during  the  last  quarter  of  the  year 
is  unusuat  and  may  fiedrly  be  expected  to  exercise  a  baneful 
influence  upon  the  vital  results  of  the  spring  months  of  the  coming 
year."    The  Chamberlain  may  not  be  a  prophet,  or  the  son  of  a 
prophet,  but  assuredly  his  vaticination  has  proved  ominously  true; 
for,  indeed,  it  has  been  said  that  since  the  aid  vent  of  1877,  "there 
was  nothing  settled  in  the  eadem  question  but  the  wincL"    The 
Chamberlain  concludes  this  important  chapter  with  these  words: 
"  Thus  we  close  the  singular  year  of  1876,  with  a  mortality  of  only 
13,769,  being  the  lowest  since  1870,  when  the  population  amounted 
to  468,000  against  550,000  in  1876." 

On  the  statistics  of  mortality  the  Chambeilain  records  the 
month  of  September  as  being  by  far  the  healthiest  month  in  the 
year.  October  stands  second,  and  Augtcet  comes  in  third.  As  to 
the  natural  increase  of  popuLettion  (exclusive  of  inmiigration)  '^die 
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excess  of  births  over  deaths  was  no  fewer  than  7204,  an  utterly 

nuprecedented  extent  of  progress,  and  leaving  no  data  of  comparison 

with  the  past — ^in  fact  standing  alone  and  isolated  upon  our  records. 

The  births  were  a  trifle  fewer  than  might  have  been  calculated 

upon,  but  the  great  gain  (7)  has  arisen  from  the  diminution  of  the 

deaths."    There  were  of  males  10,687  bom,  against  10,276  of 

females.    "The  ratio  of  male  to  female  births  is  a  remarkably 

steady  one,  and  in  European  countries  is  usually  computed  as 

somewhat  in  the  proportion  of  21  boys  to  20  girls."    As  was 

noticed  in  his  previous  Eeports,  the  great  preponderance  of  births 

occurs  in  March,  April,  and  May,  and  this  last  month,  eschewed  by 

all  who  seek  the  nuptial  band,  as  in  revenge  or  vindication,  is  the 

favourite  month  for  adding  to  our  popuktion.    September,  whilst 

it  is  the  healthiest  month  for  the  population  of  the  great  western 

city,  singularly  enough  gives  the  least  amount  of  births  in  the  year. 

The  statistics  of  marriages  affirm  what  previous  Beports  set  forth, 

that  there  are  certain  seasons  of  the  year  when  the  Altar  of  Hymen 

is  most  resorted  to,  and  Fridays,  hated  by  sailors  to  launch  on 

the  ocean,  is  the  "  favourite  wedding-day  of  the  working  classes  " 

to  embark  on  the  troubled  sea  of  domestic  life.    The  Chamberlain 

makes  the  following  gratifying  remark: — "  It  is  a  little  curious  that 

the  marriages  recorded  in  our  community  during  the  last  five  years 

have  averaged  almost  to  a  fraction  5000  in  each  year.    It  would 

happily  seem  that  our  population  takes  a  somewhat  prudential 

view  of  matters,  and  conforms  in  some  degree  to  the  rule  which  was 

at  one  time  regarded  as  a  fair  criterion  of  the  ideas  of  a  community 

regarding  the  probable  permanence  of  its  prosperity — ^the  extent  of 

the  marriage-rate,  for,  notwithstanding  the  great  increase  of  our 

population,  even  in  five  years  the  amount  of  marriages  it  is  thus  to 

be  seen  has  not  increased"    We  sincerely  wish  that  we  could 

concur  in  this  hope,  but  we  greatly  fear  that  the  true  explanation 

is  to  be  found  in  neglect  of  the  Divine  institution  of  marriage,  and 

of  the  existence  of  concubinage,  in  which  many  of  the  sexes  cohabit 

in  the  lower  social  strata.    The  Chamberlain  in  introducing  the 

mortality-tables  makes  the  following  pertinent  remark : — **  Strange 

that  a  subject  so  very  tender  and  so  touching  to  each  of  us  when 

it  approaches  to  his  own  home,  yet  presents  so  cold  and  callous  au 

aspect  when  reduced  to  the  condition  of  a  mere  mechanical  or 

statistical  array  of  figures !  and  that  array  is  never  completed,  that 

record  is  never  closed ;  and  it  simply  remains  for  us,  in  narrating  the 

facts  as  they  individually  arise,  to  note  the  surging  and  resurging 

of  that  mighty  tide  of  human  life,  or  rather  human  death,  whose 

bourne,  invisible  though  it  is,  we  know  to  be  the  boundless  shore  of 

eternity  itself  J"     Chiefly  to  be  noted  in  these  sad  scrolls  of 

mortality  is  the  great  proportion  of  infants.    Of  the  whole  mortality 

of  13,759  recorded  in  1876,  no  less  than  6274  were  children  befew 

five  years  of  age,  and  this  nearly  the  same  for  previous  years! 

**  A  strange  and  inscrutable  coincidence  1    The  proportion  is  a  heavy 

VOL.  XXL  NO.  CCXLVm.— AUGUST  1877.  2  G 
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one,  but  we  must  remember  that  our  birth-rate  is  also  a  heavy  one; 
and  where  there  is  so  laige  a  field  for  his  operations,  it  is  not  to  be 
wondered  at  that  the  destroyer  avails  himself  of  the  opportunity 
there  presented  among  the  weakly,  the  sickly  and  the  neglected 
ones/'  the  Chamberlain  might  have  added  the  offspring  of  sin. 
There  can  be  no  question  that  infanticide  is  of  fearful  and  increasing 
prevalence.  Our  newspapers  daily  record  the  corpses  of  infants 
being  found.  When  the  mothers  are  discovered,  which  is  seldom 
the  case,  the  minor  charge  of  concealment  of  pregnancy  is  accepted 
because  of  the  difficulty  of  proving  child-murder,  though  morally 
no  doubt  exists  on  that  mournful  tskct  On  this  branch  of  his 
Beport,  we  could  have  wished  the  statist  had  given  us  the  number 
of  illegitimate  births ;  and  still  more  so,  the  number  of  such  which 
thus  prematurely  became  victims  to  the  scythe  of  the  destroyer. 

There  are  a  multitude  of  tables  most  important  to  the  locality 
itself,  but  which  we  pass  over  because  of  no  great  general  interest 
We  may,  however,  notice  the  marvellously  rapid  increase  of  popula- 
tion in  Glasgow  during  the  last  half  of  the  present  century.  The 
census  of  1801  gave  77,385  as  its  population,  in  1831  it  had 
increased  to  202,426,  in  1871  to  477,732,  and  in  1876  to  650,000. 
These  figures  are  marvellous,  and  puzide  the  disciples  of  social 
science  to  trace  them  to  their  causes.  For  centuries  the  popula- 
tion of  Glasgow  was  almost  stagnant  or  extremely  slow  in  increase. 
When  the  city  consisted  of  one  long  street  intercepted  by  another 
highway,  it  depended  on  a  grand  ecclesiastical  organization  at  the 
upper  extremity,  a  great  educational  institute  midway,  and  salmon 
fisheries  on  the  Clyde  in  its  lower  extremity— emblems  of  which 
form  the  city  arm&  The  ancient  seminary  of  learning  has  been 
carried  Car  to  the  west,  and  no  fish  of  the  tribe  salmo  is  to  be  got 
for  many  miles  below  the  city.  In  the  last  century  tobacco  was 
its  main  trade ;  sugar  and  rum  followed ;  cotton  added  its  contri- 
bution, and  coal  and  iron  with  their  manifold  varieties  consummated 
its  greatness.  Unlike  the  series  recognized  in  history,  the  iron  age 
came  last,  but  certainly  not  least  in  importance.  There  are  certain 
old  prophecies  of  "Thomas  the  Rhymer"  which  are  said  to  have 
become  facts  in  these  later  daya  One  of  his  vaticinations  was 
that  the  Cross,  or  centre  of  the  city,  would  one  day  be  found  on 
Cranston  Hill^  an  eminence  to  the  west  of  Anderston,  at  one  time  a 
distinct  suburb  of  Glasgow.  This  oracular  saying  has  in  this 
instance  become  fact  Another  of  his  themes  is  said  to  have  been 
when  Glasgow  boasted  only  of  one  bridge,  the  gift  of  one  of  the 
bishops,  that  there  would  be  a  time  when  six  bridges  would 
span  the  Clyde  all  in  sight  of  each  other.  This,  too,  has  become 
fact,  so  that  the  New  Zealander  of  Lord  Macaulay,  if  the  time 
should  ever  come  for  his  artistic  display,  may  have  a  choice  of  six 
broken  arches  for  his  seat.  When  on  this  theme  one  observation 
may  occur  to  the  thoughtful  mind.  Undoubtedly  it  is  the 
abundant  coal  and  iron  fields  around  the  Metropolis  of  the  West 
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which  have  during  the  last  half  of  this  present  century  made 
Glasgow  the  second  city  of  the  empire.  These  great  resources, 
however,^  are  exhaustible,  and  will  one  day  be  exhausted.  Similar 
and  perhaps  still  richer  fields  will  be  discovered  in  other  and  far 
distant  regions.  On  the  occurrence  of  that  event  there  must  of 
necessity  be  a  decrease  of  the  population  of  Glasgow,  dependent  as  it 
now  is  chiefly  on  the  supplies  of  Lanarkshire.  Long  may  its  census 
give  increased  population,  because  it  cannot  remain  stagnant,  and  so 
soon  as  such  occurs  decrease  must  necessarily  follow.  Like  other 
ancient  cities  of  great  commercial  eminence,  there  may  in  ages  not 
very  far  distant  be  written  the  decline,  but  not  yet  the  fall,  of  the 
city  of  St  Mungo.  We  dismiss  this  unpleasant  topic  with  com- 
mendation on  the  work  of  the  Chamberlain,  and  approbation  of  the 
zeal  and  energy  of  the  citizens  of  the  Tyre  of  the  West,  with  the 
hope  that  they  may  long  enjoy  the  fruits  of  their  industry,  and 
their  Chamberlain  be  spared  annually  to  record  the  statistics  of  the 
great  city  of  enterprisa  H.  B. 


THE  POSITION  OF  THE  MASTEES  OF  PUBLIC  SCHOOLS 
UNDER  THE  EDUCATION  (SCOTLAND)  ACT,  1872. 

NO.  VUI. 

We  have  been  engaged  in  pointing  out  that  the  authorities  cited  in 
thecase  otAforison  v.  Tlie  School  Board  ^-4  Je^'ne^Ay  scarcely  sustained 
the  doctrine  maintained  by  the  teacher  there,  a  doctrine  to  which 
the  judgment  pronounced  by  the  Court  would  seem  to  give  efiect 
One  other  case  may  yet  be  mentioned  to  which  reference  was  made 
both  by  the  majority  of  the  Judges  and  by  those  who  dissented,  and 
that  is  Hayman  v.  The  Oovemors  of  Bughy  School  (L.  B.  Eq.  Cases, 
vol  xviii  p.  68).  The  question  there  no  doubt  arose  in  an  English 
Court,  but  there  does  not,  on  this  matter  of  dismissal  at  least,  appear 
to  be  any  difference  between  the  laws  of  the  two  countries ;  and  al- 
though Dr.  Hayman  had  certainly  notice  of  what  was  coming,  yet  we 
find  the  Vice-Chancellor  (Malins),  in  giving  his  decision,  employing 
the  foUowhig  remarkable  expressions : — "  It  is  in  my  opinion  clear 
Uiat  the  plaintiff  and  all  the  headmasters  of  the  public  schools  to 
which  the  Act  of  1868  applies  are  subject  to  the  control  of  the  new 
governing  body  of  each  school,  and  that  they  hold  their  oflSce  at  the 
pleasure  merely  of  the  new  governing  body,  and  are  consequently 
liable  to  be  dismissed  without  notice  and  without  any  reason  being 
assigned."  In  face  of  this  we  confess  to  feeling  much  difficulty  at 
all  event«  in  holding  that  the  learned  Vice-Chancellor  could  have 
contemplated  such  a  state  of  matters  as  compatible  with  a  right  to 
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claim  compensation  for  the  absence,  or  in  lien  of  that  notice  which 
he  80  distinctly  says  the  goyeming  body  are  not  bonnd  to  give. 
Where  there  is  an  indefinite  hiring  or  employment,  it  certainly 
may  be  construed  to  give  right  to  snch  notice,  but  in  the  Aber- 
nethy  case  the  hiring  or  employment,  though  not  special,  was 
statutory  and  definite  if  ever,  being  in  accordance  "with  the  terms 
of  the  Act.  Putting  aside  all  the  peculiarities  of  this  case 
at  Abemethy,  and  divesting  the  judgment  of  its  circumstantial 
difficulties,  we  cannot  think  it  has  established  a  doctrine  eaniestly 
contended  for  by  some,  namely,  that  a  School  Board  can  contract 
itself  out  of  the  Act  This  is  really  the  difficulty,  for  whether  the 
contract  be  implied  or  express  makes  little  difference  If  once  the 
principle  is  admitted  there  seems  no  limit  to  its  operation.  A 
School  Board  by  implication  gives  a  fixity  of  tenure  (no  doubt 
within  a  certain  limit)  to  its  teacher,  and  this  though  the  Act  says 
he  shall  only  hold  his  appointment  during  their  pleasure ;  for  that 
position  surely  is  veiy  nearly  allied  to  fixity  of  tenure  where  recog- 
nition is  given  to  a  right  to  compensation  in  lieu  of  notice.  Can  a 
School  Board  then  appoint  a  teacher  for  a  year,  in  spite  of  what  the 
Act  says  ?  Can  they  appoint  him  for  three  years,  the  length  of 
their  own  tenure  of  office  ?  Or  to  go  a  step  further,  why  should 
their  powers  to  contract  be  limited  by  such  considerations,  why 
should  they  not  appoint  him,  say  for  five  or  for  ten  years,  if  they 
think  it  right  ?  Now  in  the  Abemethy  case  this  point  was  not 
fairly  raised,  as  there  was  a  mode  of  deciding  the  question  without 
settling  it,  and  the  Court  adopted  that  course.  Still  we  do  not 
hesitate  to  say  that,  looking  to  the  judgment  of  Lord  Young  in  the 
OUnshiel  case,  so  unanimously  affirmed  by  the  Inner  House,  it  is 
highly  probable  that  these  questions  we  have  been  asking  would 
receive  a  negative  answer.  That  judgment  gave,  as  it  were,  a 
rfyum^  of  the  law  upon  the  subject  of  education,  as  embraced  both 
by  the  spirit  and  the  text  of  the  statute ;  and  this  very  point  of  con- 
tract was  touched  upon  by  his  Lordship  when  pointing  out  the  great 
change  in  the  tenure  of  the  teacher's  office  effected  by  the  Educa- 
tion Act  We  are  told  by  Lord  Toung  that,  as  regards  the  powers 
of  the  various  School  Boards,  "  it  is  clear  they  have  the  choice  of 
the  teachers  for  whose  fitness  and  competency  they  are  responsible, 
and,  being  equally  responsible  for  the  conduct  and  continuing 
efficiency  of  every  teacher  whom  they  employ,  they  have  also  the 
power  of  removal  Kor  need  the  power  surprise  any  one,  for  not 
only  had  Parliament  conferred  the  same  power  on  the  School 
Boards  of  England  only  two  yeais  before,  but  it  is  a  power  which, 
so  far  as  I  know,  is  possessed  and  exercised  by  every  body  of  school 
managers  in  the  civiHzed  world  It  is  true  that,  by  a  rule  of  which 
I  believe  there  is  no  example  elsewhere  in  any  case  at  all  similar, 
the  parish  schoolmasters  of  Scotland  held  their  places  for  life. 
That  this  was  an  inconvenient  and  inexpedient  rule  appeared  (so  at 
least  Parliament  thought)  not  only  from  the  experience  we  had  of 
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its  operation,  bat  firom  the  conduct  of  mankind,  proceeding  ou 
experience  in  every  department  of  life  and  business.  Parliament 
accordingly  determined  that  there  was  no  reason  why  the  School 
Boards  of  Scotland  should  employ  their  teachers  upon  any  other 
footing  than  those  of  England,  and  or  why  such  contracts  as  all 
school  managers,  including  those  of  the  great  foundation  schools  of 
the  country,  and  indeed  the  managers  of  all  undertakings  what- 
ever, found  the  most  expedient  with  their  employ^,  should  not  also 
be  esteemed  the  most  expedient  for  the  Scotch  School  Boards  and 
their  teachers.  They  are  accordingly  required  by  the  Act  to  con- 
tract with  teachers  exactly  as  all  others  who  require  the  services  of 
teachers  contract  with  them.  In  the  public  interest  there  is  a  cer- 
tain qualification  prescribed  to  be  testified  by  certificate.  This  is 
analogous  to  the  qualification  prescribed  by  law  for  shipmasters, 
medical  practitioners,  and  many  others  who  seek  employment  in 
their  several  callings."  These  expressions  of  opinion  are  especially 
valuable  as  falling  from  a  Judge  who  was  peculiarly  connected  with 
the  Education  Act,  and  who  indeed  may  be  regarded  as  the  author 
of  the  measure ;  and  it  is  to  say  the  least  of  it  unwise  to  use  such 
terms  as  "fervid  and  vehement  sarcasms"  in  describing  these 
admirable  expositions  of  the  principle  contained  in  the  Act,  terms 
we  regret  to  have  seen  employed  in  a  leading  educational  periodical. 
In  a  recent  lecture  upon  the  Act  delivered  at  the  Educational 
Institute  by  Mr.  Taylor  Innes,  the  lecturer  expressed  an  opinion 
that  under  the  statute  the  teacher  will  still  be  a  public  functionary, 
that  there  still  would  be  a  munus  ptiAlicum^  and  though  it  might 
not  protect  him  from  the  dismissal  which  overtook  Mr.  Morison, 
still  there  might  be  certain  rights  inferred  from  the  position  not  yet 
illustrated  by  judicial  decisions.  We  fail  to  see  very  well  where 
these  rights  are  to  be  found,  and  how,  when  deprived  of  all  fixity  of 
tenure  in  his  office  by  the  absolute  power  of  peremptory  dismissal 
under  the  1872  Act,  the  teacher  can  discover  this  shadowy  muniLS 
publicum.  But  even  beyond  this,  the  indications  of  opinion  from 
the  bench  all  tend  to  an  opposite  conclusion.  The  lecturer  made 
these  observations  at  the  conclusion  of  a  very  able  and  exhaustive 
address,  in  which  he  summarized  the  results  of  the  statute  upon  the 
educational  progress  and  instincts  of  the  country,  and  apparently 
the  general  advice  which  he  gave  to  the  teachers  to  whom,  as  a 
body,  he  was  speaking,  was  this,  ''Your  new  system  demands 
union  among  yourselves,  and  the  formation  without  delay  of 
some  powerful  organization  pervaded  by  an  universal  eqmt  de  corps. 
What  that  organization  should  aim  at  in  detail  I  decline  now  to 
consider.  It  might  seek  statutory  changes  on  the  present  scheme, 
some  check  on  the  School  Board's  power  of  dismissal,  or  some 
addition  to  the  School  Board's  power  of  contracting,  say,  for  a  term 
of  years.  At  the  lowest  it  might  result  in  what  even  the  opponents 
of  trade  unions  admit  has  been  in  their  case  a  beneficient  and 
praiseworthy  object — a  real  mutual  benefit  or  assurance  society." 
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It  appears  to  us  that  a  union  something  like  a  trade  combination 
in  its  character  will  scarcely  be  the  thing  likely  to  promote  any 
real  benefit  to  education  in  the  country.  A  body  of  teachers,  if  they 
formed  such  an  association  and  employed  its  powers,  might  land 
themselves  in  a  very  awkward  position,  and  do  almost  inccdculable 
harm  to  the  real  progress  of  enlightenment,  at  least  for  some  time. 
We  may,  perhaps,  mistake  the  drift  of  the  sentences  we  have 
quoted,  but  it  is  not  undesirable  to  point  out  the  dangers  attend- 
ing such  a  combination,  as  the  speaker  seemed,  whether  intention- 
ally or  otherwise,  to  contemplate.  Associations  for  the  promotion 
of  statutory  changes,  for  check  on  the  School  Board's  power  of 
dismissal,  or  for  additional  powers  of  contract,  are,  in  other  words, 
combinations  of  men  against  those  who  have,  by  force  of  law  and 
circumstance,  been  placed  over  them,  and  in  trade  unions  these 
combinations,  it  has  generally  been  found,  tend  to  act  in  a  twofold 
manner:  firstly,  against  the  superior,  and,  secondly,  against  the 
fellow- workman ;  for  pressure  is  brought  to  bear,  or  at  least  an 
attempt  is  made  to  bring  it  to  bear,  upon  the  superior  in  the 
direction  of  shorter  hours  or  larger  payments,  and  so  forth,  while, 
on  the  other  hand,  the  mass  of  the  men  react  upon  one  another  to 
equalize  the  scale  of  wages,  and  make  a  fixed  amount  of  remunera- 
tion applicable  to  all.  Now  in  the  profession  of  a  schoolmaster  we 
think  there  is  something  very  different  Conceive  each  and  every 
teacher  who  imparted  knowledge  in  certain  subjects  bound  by  his 
association  to  demand  a  certain  rate,  that  would  certainly  not  work. 
Again,  conceive  teachers  as  a  body  fighting  for  more  holidays  in 
one  place  because  the  schools  in  another  had  different  hours  or 
different  arrangements  on  this  matter.  It  is,  however,  in  the  last 
sentence  we  have  quoted  that  a  valuable  hint  is  to  be  found.  The 
enhanced  pay  and  the  diminished  or  abolished  fixity  of  tenure 
point  to  the  necessity  for  prudence  and  for  accumulation  of  some 
provision  to  meet  the  days  when  a  School  Board  at  their  pleasure 
may  choose  to  turn  the '  teacher  adrift  Some  mutual  society  for 
this  purpose  might  be  of  real  benefit,  some  arrangement  by  which 
a  member  of  the  society  turned  off  without  pension  has  something 
to  look  for,  or  turned  off  with  a  pension  has  something  more  or  less 
to  augment  it  Schoolmasters  will  be  ill-advised  if  they  set  them- 
selves to  stem  the  current  of  legislation ;  the  current  has  flowed  all 
along  steadily  in  one  direction,  and  it  would  indeed  be  surprising 
if  the  Government  of  this  country  were  to  go  back  to  an  old 
system  admittedly  anomalous,  and  to  cast  off  the  newly  imposed 
regulations  which  accord  so  well  with  those  of  other  civilized 
nations. 

Apart,  however,  from  questions  in  which  the  schoolmaster  is 
personally  and  directly  interested,  there  is  to  be  found  a  series  of 
points  in  which  they  are  indirectly  affected.  Thus  we  have  such 
matters  as  the  building  of  new  schools  in  various  districts,  where 
the  Education  Board  and  the  Local  Board  have  come  into  collision. 
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and  where  the  teacher  during  the  continuance  of  the  struggle  may 
have  lost  many  opportunities  for  advancing  himself,  and  for  develop- 
iDg  the  abilities  of  his  scholars ;  and  as  the  cases  which  have  arisen 
as  to  this  point  are  only  two  in  number,  we  may  shortly  consider 
them,  and  endeavour  to  draw  from  them  some  specific  conclu- 
sions as  to  the  powers  of  the  Education  Board  and  the  interposition 
of  the  Court.  The  first  question  of  this  kind  arose  at  Stow  (reported 
as  Lord  Advocate  v.  Stow  School  Board,  Feb.  19,  1876,  3  R  469). 
The  local  Board  having  come  to  the  resolution  that  additional 
school  accommodation  was  required  for  the  parish,  and  having 
fixed  upon  a  site,  obtained  the  approval  of  the  Board  of 
Education  and  a  formal  confirmation  of  their  proceedings. 
Afterwards  certain  arrangements  for  interim  accommodation  were 
made,  and  the  School  Board  resolved  to  delay  the  carrying  out  of 
their  first  resolution,  and  to  alter  their  plans  as  to  the  schools,  so  as 
to  add  to  existing  buildings  instead  of  erecting  new  ones.  The 
Education  Board,  however,  adhered  to  their  decision,  and  invoked 
to  their  assistance  the  power  of  the  law  after  formally  requiring  the 
Board  to  obtemper  their  original  resolution.  Section  36,  under 
which  the  Education  Board  acted,  provides  that  if  at  any  time  they 
should  be  **  satisfied  that  a  School  Board  of  a  parish  or  burgh  have 
failed  to  maintain  and  keep  efiBcient  any  school  provided  by  them, 
or  to  provide  such  additional  school  accommodation  as  in  the  opinion 
of  the  Board  is  necessary  to  supply  a  sufficient  amount  of  public 
school  accommodation  in  the  parish  or  burgh,  the  said  Board  may 
send  them  a  requisition  requiring  them  to  fulfil  the  duty  which 
they  have  so  failed  to  perform  ;  and  the  School  Board  shall  comply 
with  the  said  requisition  without  undue  delay,  and  if  they  fail  may 
be  summarily  compelled  to  do  so  by  the  Court  of  Session  on  a 
petition  and  complaint  at  the  instance  of  the  Lord  Advocate.'^  The 
Court  ordered  the  Stow  School  Board  to  obey  the  requisition  of  the 
Education  Board,  and  refused  to  give  effect  to  the  contentions  sub- 
mitted on  their  behalf,  which,  generally  speaking,  may  be  said  to 
have  been  twofold.  First y  that  the  circumstances  of  the  parish  had 
been  materially  altered  since  the  first  resolution,  owing  to  a  private 
school  being  given  up  by  a  heritor  to  the  Board  at  a  nominal  rent, 
while,  on  tlie  other  hand,  the  price  of  labour  had  largely  increased ; 
and,  second,  that  the  section  of  the  Act  did  not  apply,  as  they  had 
stated  specifically  in  what  way  they  would  provide  the  additional 
accommodation,  as  they  were  perfectly  willing  to  do ;  and  that  this 
was  not  a  case  of  failure  to  maintain  or  to  provide  in  the  sense  of 
the  statute.  It  was  pointed  out  that  the  requirements  of  the  Act 
had  been  strictly  adhered  to,  and  that  the  Court  must  enforce  what 
had  been  a  formal  resolution  by  the  Local  Board,  clearly  and  dis- 
tinctly confirmed  by  the  Board  in  Edinburgh.  In  the  other  case  of 
this  kind  {Lord  Advocate  v.  The  School  Board  of  i^raihmiglo,  Nov. 
18, 1876, 14  S.  L.  R  108),  the  School  Board  had,  early  in  1875, 
resolved  to  erect  new  buildings  at  a  place  called  Gateside,  as  an 
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existing  school  at  Buniside  could  not,  it  was  thought,  be  l^ally 
transferred  owing  to  the  terms  of  a  trust-deed.  The  Board  of 
Education  in  Apnl  1875  refused  their  sanction  to  the  Gateside  site, 
and  intimated  a  preference  for  Burnside.  The  temporary  use  of  Bum- 
side  School  was  obtained,  and  it  was  now  ascertained  that  it  could 
be  got  permanently,  but,  on  3rd  March  1876,  a  requisition,  such  as 
that  sent  in  the  Stow  case,  was  made  upon  the  Board,  and  they 
were  ordered  to  build  at  Gateside.  They  resisted  the  order,  but  to 
no  purpose,  for  the  Court  would  not,  of  course,  look  beyond  the 
limits  of  the  statute,  and  the  Lord  President  expressed  an  opinion 
that  there  was  no  doubt  upon  that,  while  as  to  the  merits  or  to  dis- 
cretionary powers  of  the  Education  Board  no  Court  could  interfere. 
"  If  it  were  incompetent,"  his  Lordship  says,  "  for  the  Board  of 
Education  to  go  back  and  reconsider,  the  course  they  took  might 
be  inept  But  I  cannot  imagine  any  such  objection.  Circumstances 
might  emerge  to  make  the  Board  of  Education  look  at  a  proposal 
in  a  more  favourable  light,  and  if  they  refused  sanction  at  one 
time  there  is  no  reason  why  they  should  not  give  it  at  another 
after  a  change  of  mind."  Lord  Deas  also  observed  that  the  duty 
of  the  Court  was  simply  ministerial  in  questions  of  this  kind,  and 
that  no  statutory  provision  existed  against  a  change  of  mind  on  the 
part  of  either  local  or  central  board.  No  doubt,  as  pointed  out  in 
the  Stow  case,  after  a  resolution  has  been  duly  confirmed  such  a 
change  of  local  circumstances  might  aiise  as  to  render  it  inexpedient, 
or  even  positively  injurious,  to  suihere  to  it,  and  in  such  a  case,  we 
are  told,  *'  it  would  be  the  duty  of  the  School  Board  to  reconsider 
the  matter,  and  to  submit  the  resolution  that  they  might  form  upon 
such  reconsideration  to  the  Board  of  Education  for  their  approval, 
by  whom  the  same  would  either  be  confirmed  or  rejected."  It  is 
quite  easy  to  see  that  an  important  discovery  of  coal,  for  instance, 
or  minerals,  or  slate,  might  cause  a  migration  of  the  inhabitants  of 
a  parish  or  the  influx  of  a  large  new  population,  so  as  entirely, 
within  a  few  weeks,  to  disarrange  the  educational  plans  of  a  School 
Board ;  but  even  in  an  extreme  case  like  this  the  Education  Board 
are  not  either  compelled  ot  compellable  to  alter  their  existing 
decrees.  In  other  words,  the  whole  matter  is  one  of  discretion  on 
the  part  of  the  principal  Board;  they  approve  or  they  withhold 
approval;  they  refuse  consent  and  then  change  their  minds  and 
give  it ;  they  sanction  a  proposal  at  the  outset  and  then  afterwards 
rescinding  this,  ratify  some  other  educational  arrangement.  All 
that  the  superior  Board  must  do  is  to  observe  the  statutory  directions 
as  to  procedure,  and  to  apply  their  minds  to  the  resolutions  of  the 
School  Board.  If  they  can  be  shown  to  have  failed  in  either  of  these 
respects  then  the  Court  will  not  interpone  to  aid  them,  but  will  act, 
as  they  did  at  Stow  and  at  StrcUhmiglo,  in  a  purely  ministerial 
capacity.  One  remark  from  the  bench,  and  one  only,  in  the  Stow 
case,  points  to  a  certain  discretion  on  the  part  of  the  Court  loid 
Mure  observed  that  the  words  of  the  clause  are  *'  may  be  summaiily 
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compelled/'  not  *'  shall  be ; ''  and  his  Lordship  added  that ''  if,  after 
a  resolution  of  a  School  Board  has  been  confirmed  by  the  Board  of 
Education,  a  total  change  of  circumstances  were  to  arise  relative  to 
the  school  accommodation  requirements  of  a  parish,  and  the  School 
Board  were  in  consequence,  and  in  oider  to  meet  that  charge,  to  make 
a  fresh  proposal  which  the  Board  of  Education  refused  to  entertain, 
I  should  be  disposed  to  say  that  this  Court  might  refuse  to  inter- 
fere and  enforce  the  requisition  until  the  Boarcl  of  Education  had 
duly  considered  and  dealt  with  the  new  proposal" 

It  may  be  pointed  out  that  unless  great  care  is  taken  by  the 
Education  Board  when  refusing  to  permit  changes  where  local 
circumstances  have  induced  a  School  Board  to  desire  a  different  site 
or  different  accommodation,  they  will  do  a  serious  injury  to  the 
ratepayers  who  may  have  subsequently  to  provide  additional  build- 
ings elsewhere,  whUe  those  already  existing  may  be  standing  nearly 
empty.  These  questions,  of  course,  do  not  directly  trench  upon  the 
position  of  the  schoolmasters,  but  they  certainly  do  so  indirectly, 
for  the  one-sided  or  hasty  judgment  of  a  central  governing  body 
might  result  in  a  heavy  loss  to  the  teacher  at  one  end  of  a  parish, 
and,  perhaps,  in  an  equally  considerable  gain  somewhere  else.  That 
the  Education  Board  has  acted  hastily  sometimes  cannot  be  denied, 
and  is  especially  to  be  seen  from  the  result  of  the  special  case 
between  the  School  Boards  of  South  Knapdale  and  Lochgilphead, 
reported  in  14  Scottish  Law  Beporter,  p.  279.  The  question  there 
at  issue  turned  upon  the  9th  section  of  the  Act,  which  provides, 
inter  alia,  that  "  any  question  or  dispute  regarding  the  area  of  any 
parish  or  burgh  for  the  purposes  of  this  Act  shall  be  settled  by  the 
Education  Board,"  whose  determination  it  further  was  declared 
should  be  final  There  was  a  doubt  as  to  whether  two  farms  lay  in 
Knapdale  or  Lochgilphead,  and  the  Education  Board,  on  the  ex  parte 
application  of  Lochgilphead  School  Board,  decided  that  these  farms 
fomied  part  of  that  parish,  the  terms  of  their  resolution  being, 
''  have  settled  and  determined,  and  do  hereby  settle  and  determine," 
that  for  the  purposes  of  the  Act  the  farms  in  question  "  shall  be 
included  and  comprehended  within  the  area''  of  Lochgilphead 
parish.  The  Parochial  Board  of  South  Knapdale,  however,  on 
being  required  to  assess  these  farms  for  educational  purposes,  raised 
some  difiiculty,  and  a  special  case  was  therefore  presented  to  the 
Court.  As  we  have  only  referred  to  this  case  for  the  purpose  of 
iUustiating  the  danger  of  precipitate  decisions  on  the  part  of  the 
Education  Board,  it  will  be  sufi&cient  to  quote  one  or  two  sentences 
ftom  Lord  Deas'  opinion : — "  The  question  put.  to  the  Board  was 
whether  the  farms  of  Daill  and  Craiglass,  according  to  the  terms  of 
the  decreet  (of  disjunction  and  erection),  form  part  of  the  parish  of 
Lochgilphead  quoad  sacra^  That  is  the  question  they  had  to  con- 
sider; it  was  their  duty  to  apply  their  minds  to  the  terms  of  the 
decreet,  to  hear  parties  concerned,  and  to  consider  whether  they 
should  interpret  it  themselves  or  send  it  to  the  Sheriff.    They  did 
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not  hear  parties,  and  did  not  consider  whether  they  should  send  it 
to  the  Sheriff,  and,  consequently,  they  do  not  give  a  properly 
framed  answer  at  all :  their  answer  looks  as  if  they  had  an  arbi- 
trary power  to  add  to  one  parish  and  take  away  from  another." 
The  interlocutor  as  pronounced,  while  it  affirmed  the  competency 
of  the  reference  to  the  Education  Board,  found  that  their  minute, 
having  been  issued  without  hearing  the  parish  of  South  Knapdale, 
"  is  not  valid  or  final,  and  that  the  said  question  or  dispute  still 
remains  to  be  determined."  Probably  it  may  be  said  that  the 
teacher  either  at  South  Knapdale  or  Lochgilphead  was  not  much 
the  worse  or  the  better  of  the  loss  or  gain  of  these  two  farms ; 
but  though  very  possibly  they  might  have  supplied  him  with 
dunces,  yet  it  is  equally  within  the  range  of  possibility  that  some 
of  the  most  talented  boys  in  the  district  were  to  be  found  at  Daill 
or  Craiglass,  and  that  through  them  and  their  success  the  teacher 
of  those  remote  places  might  find  a  road  opened  to  promotion  and 
to  a  more  congenial  sphere.  The  Education  Board,  however,  rather 
have  had  a  tendency  to  err  upon  the  side  of  caution  than  upon  that 
of  precipitancy,  and  are  not  usually  slow  in  seeking  the  opinion  of 
counsel  upon  any  question  of  real  or  imaginary  difficulty.  This, 
although  no  doubt  satisfactory  to  those  consulted,  is  scarcely  very 
much  so  to  the  public,  who  pay  the  Central  Board  to  the  teachers 
who  look  to  them  for  protection,  or  to  the  School  Board  who  seek 
guidance.  J.  J.  R 

(To  he  continued.) 
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James  Scarlett  was  born  in  Jamaica  on  the  13th  December 
1769.  His  family,  an  old  East  English  one,  had  possessed  valuable 
sugar  plantations  in  that  island  for  more  than  a  century  before.  At 
home  he  must  have  made,  rapid  progress  in  both  knowledge  and 
savairfairey  for  in  his  sixteenth  year  he  was  sent  to  this  country 
absclutdy  alone  and  began  to  study  at  Trinity  College,  Cambridge. 
The  very  same  year  he  met  and  engaged  himself  to  Miss  Louisa 
Campbell  of  Kilmony,  whom  he  afterwards  married.  This  fact  had 
a  most  beneficent  influence  on  his  career,  for  it  detached  him  from 
the  haiyUuis  of  the  ''  True  Blue  Club"  and  transformed  him  into  a 
reading  man.  He  was  introduced  to  Person  by  John  Bagnes,  die 
accomplished  special  pleader,  and  in  1789  "  kept  an  Act  in  the 
.  Schools;"  the  subjects  being  two  sections  of  Newton's  Principia 
and  the  Paradox  of  Rousseau.    Coming  to  the  Inner  Temple^  he 

^  A  Memoir  of  the  Bight  Hon.  James,  First  Lord  AUnger,  Chief  Boron  ^  Ber 
Majesty's  Court  of  Exchequer,  including  a  fragment  of  his  autobiography.  By  the 
HoxL  Petkb  Campbell  Scablktt.    London :  Murray,  1877. 
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entered  the  chambers  of  Mr.  (afterwards  Baron)  Wood,  where  he 
met  Caniiin<][  and  Sturges  Bourne,  and  continued  his  intimacy  with 
Komilly.     His  plan  of  case-reading  is  perhaps  worth  imitation. 
He  read  the  narrative  and  argument,  and  then  wrote  out  a  judg- 
ment of  his  own.    "  I  generally  found  that  I  had  hit  on  the  same 
system  of  reasoning  as  Mr.  Justice  BuUer.    This,  of  course,  gave  me 
a  high  idea  of  that  learned  judge's  superiority  in  legal  learning  and 
acuteness !"    An  allowance  from  his  father  enabling  him  to  marry 
in  1792,  he  settled  down  to  hard  work,  and  soon  made  a  place  for 
himself  on  the  Northern  Circuit  and  in  the  King's  Bench.     Much 
of  the  leisure  of  his  earliest  years  was  spent  with  Komilly,  whose 
omnivorous  reading  and  passionate  admiration  for  Bousseau  are 
described  in  the  Autobiogiuphy.     The  two  had  some  joint  literary 
projects,  and  Scarlett  is  the  author  of  the  ironical  note  appended  to 
Romilly's  "  Letters  of  Harry  Greenvelt/'     The  note  indicates  his 
political  creed,  ''that  a  democratic  assembly  in  the  place  of  the 
House  of  Commons  must  necessarily  lead  to  the  destruction  of  the 
monarchy."     Scarlett  retained  classical  literary  tastes  to  the  end, 
and  in  1825  contributed  a  note  to  Brougham's  Inaugural  Discourse 
on  Ancient  Eloquence.    He  had  also  leisure  to  listen  to  some  of 
the  great  parliamentary  debates  of  the  period.     Pitt  and  Fojc  he 
compares  to  Virgil  and  Homer.     Of  the  former,  Windham  said  his 
speeches  were  like  "  perfect  State  Papers,"  and  Burke  called  his 
style  "  the  very  tiptop  of  mediocrity."     Here  also  is  a  characteristic 
saying  of  Sheridan's  about  Erskine :  "  In  his  gown  and  wig  he  has 
the  wisdom  of  an  angel,  but  the  moment  he  puts  them  off  he  is 
nothing  but  a  schoolboy."    Scarlett  makes  Erskine  the  text  for  a 
very  acute  discussion  of  the  differences  between  Parliamentaiy  and 
Forensic  Oratory.      The  object  in  the  one  case  is  to  persuade 
twelve  men  who  are  to  adopt  or  reject  a  specific  proposition  on 
oath,  and  the  means  you  ought  to  employ  is  sober  statement  of  fact, 
supported  by  concrete  ailment  without  jest,  ornament,  or  sar- 
casm: the  object  in  the  other  case  is  not  to  convince,  but  to  flatter 
and  encourage  one's  own  party  and  to  throw  ridicule  and  contempt 
on  one's  opponents,  and  the  method  properly  employed  is  that 
called  by  the  ancient  rhetors  "  demonstration,"  of  which  the  chief 
figure  is  "  exaggeration."     Scarlett  had  rather  a  disdain  for  those 
epigrams  and  generalities  and  appeals  to  the  feelings  which  are 
meant  (as   Brougham    certainly  meant    them)   for  the    general 
audience  or  the  printed  report.     He  does  not  go  the  length  of 
saying  with  Fox  that  '*  a  speech  which  reads  well  is  a  bad  speech," 
but  he  points  out  that  Pelletier  was  hanged  in  spite  of  Mackintosh's 
splendid  oration,  and  that  Burke  was  called  the  "  dinner-bell  of  the 
House  of  Commons."     He  condemns  all  preparation  of  speeches, 
as  distinguished  from  arrangement  of  the  evidence ;  he  says  that 
he  never  took  notes  of  evidence ;  and  he  had  a  wholesome  horror 
of  cross-examination.    It  is  worth  while  to  listen  to  the  experience 
of  a  man  who  from  1816  (when,  after  seven  years'  waiting,  he  got 
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his  silk  gown  from  Lord  Eldon^)  to  1834  had  the  largest  Nid  Prm 
practice  in  England.  "  For  whatever  strikes  the  mind  of  a  juror  as  the 
result  of  his  own  observation  and  discovery,  makes  always  the  strong- 
est impression  upon  him,  and  the  case  in  which  the  proof  falls  mnch 
below  the  statement  is  supposed  for  that  very  reason  not  to  be 
proved  at  alL"  Whenever  the  impression  of  the  jury  seemed  to  be 
against  him  he  "  made  it  a  rule  to  treat  the  impression  as  very 
natural  and  reasonable,  to  acknowledge  that  there  were  circum- 
stances which  presented  great  difBculties  and  doubts,  to  invite  a 
calm  and  deliberate  investigation  of  the  case,  and  to  express  a  hope 
rather  than  a  confident  opinion,  etc."  And  he  adds  a  declaration 
which  few  great  lawyers  have  been  able  to  make :  '*  I  never  made 
a  speech  with  a  view  to  my  own  reputation,  nor  for  any  other 
object  but  to  serve  my  client."  The  result  was  that,  as  he  says 
himself,  no  one  possessed  greater  influence  with  judges  and  juries. 
As  the  Duke  of  Wellington  said :  "  When  Scarlett  is  addressing 
the  jury,  there  are  thirteen  jurymen."  He  used  to  catch  the  eye 
of  a  particular  juror  and  speak  as  if  he  and  the  jury  were  on  the 
best  of  terms,  and  were  ill  used  by  the  rest  of  the  world.  C.  J. 
Tindal  accused  him  of  having  invented  a  mysterious  machine 
which  caused  judges  to  nod  their  heads  in  approval  of  his  argu- 
ment. In  a  career  at  the  Bar  of  forty-two  years  Scarlett,  of  course, 
saw  more  than  one  generation  of  rivals.  First,  there  were  Serjeant 
Cochell,  Parke,  and  Topping,  the  defender  of  Warren  Hastings; 
Law  (aifterwards  Lord  Ellenborough),  of  whose  ponderous  style 
Perceval  said :  "  He  wields  a  huge  two-handed  sword  to  extricate  a 
fly  from  a  spider's  web."  Then  Gibbs,  who,  like  very  many  modem 
lawyers,  "  had  no  knowledge  outside  the  statutes,  the  year  books, 
and  the  reports,"  and  of  whose  doleful  countenance  Perceval*s 
notebook  said:  "Gibb's  nose  would  take  out  an  iron  mould." 
Next,  Garrow,  a  theatrical  scolder  with  a  fine  voice,  a  favourite 
with  the  public,  but  without  education,  without  taste,  and  without 
law;  Dallas,  of  excellent  understanding,  an  elegant  and  graceful 
speaker ;  Parke,  a  civil,  plain,  good-natured  man,  without  preten- 
sions or  profound  merit;  Pigot,  learned,  but  dull  and  lengthy. 
Besides  these,  there  was  Perceval  himself,  who  is  described  as  a 
perfect  gentleman,  honest,  with  a  pure  heart  and  a  sound  and 
vigorous  intellect ;  MUford,  a  bad  speaker,  but  an  excellent  man 
for  principles  and  equity  ;  Plummer,  conspicuous  for  a  rough  force 
which  bordered  on  coarseness ;  and  the  great  John  Scott,  who  is 
described  as  a  consummate  lawyer,  very  quick  of  apprehension,  but 
slow  of  decision ;  an  elaborate  and  ingenious  speaker,  with  a  turn 
for  grave  humour.  Even  among  such  a  race  of  lawyers,  Scarlett 
was  the  most  distinguished  pleader.  He  was  literally  dragged 
about  the  country  by  special  retainers,  travelling  from  one  place  to 

^  Thia  abfiurd  delay  was  also  practised  by  Tory  Chaucellora  with  Komilly, 
Brougham,  and  Denman,  with  the  effect,  of  coui-se,  of  aestroyiog  to  a  large  extent  the 
senior  practice  of  their  own  followers. 
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another  as  fast  as  a  chaise  and  four  could  carry  him.  In  1818  it 
was  proposed  to  give  him  the  Chief  Justiceship  which  Abbot  (ix)rd 
Lenterden)  ultimately  got  Scarlett  says  himself  that  had  he 
accepted  this  post  it  would  have  been  to  him  a  loss  of  £5000  a 
year  from  1818  to  1835.  But  in  spite  of  this  enormous  practice, 
as  Mr.  Foss  in  his  "Lives  of  the  Judges"  states:  "One  of  his 
greatest  merits  was  that  when  he  was  engaged  in  a  cause  his 
services  might  always  be  relied  on.  He  disdained  to  adopt  the 
vicious  practice  of  some  barristers^  then  far  too  common,  of  wander- 
ing about  from  court  to  courts  and  taking  contemporaneous  briefs 
in  all,  to  the  damage  of  those  whose  retainers,  and  even  whose 
briefs,  they  had  accepted ;  and  many  has  been  the  time  when  Mr. 
Scarlett,  deserted  by  those  employed  in  the  same  cause,  has  borne 
the  brunt  of  a  long  day's  investigation  sole  and  unaided."  As 
might  be  expected,  Scarlett's  triumphs  were  all  legal,  not  parliamen- 
tary. They  were  especially  in  such  cases  as  the  King  v.  Hunt 
(1820)  and  the  King  v.  Pinney  (1832).  In  the  first  he  prosecuted 
the  orator  of  the  Manchester  Blanketeers  (practically  Chartists)  for 
an  unlawful  assembly;  in  the  second  he  defended  the  Mayor  of 
Bristol  from  a  charge  of  neglect  of  duty  in  the  Reform  Bill  Biots. 
His  speeches  in  both  are  masterpieces  of  close  vigorous  reasoning 
on  facts,  with  occasional  flashes  of  most  effective  sarcasm,  and  here 
and  there  a  passage  of  sober  and  dignified  eloquence.  But  all  with- 
out passion.  Again,  his  learning  in  the  law  was  not  only  great, 
but  highly  critical  The  best  illustration  of  this  will  be  found  in 
the  King  v.  Sir  Francis  Burdett  (1820),  in  which  he  insisted  on  the 
necessity  for  publication  to  complete  a  libel,  and  exposed  the 
danger  of  appealing  to  dicta  in  ancient  cases  without  an  examina- 
tion of  the  Kecord,  and  without  making  due  allowance  for  the  state 
of  legal  science  and  political  feeling  at  the  time  of  the  decision. 
Then  he  had  great  power  of  stating  legal  principles  in  a  forcible 
common  sense  form.  He  was  once  consulted  by  the  executors  of  a 
man  for  whose  benefit  Sir  Walter  Scott  had  promised  to  write  a 
book.  The  executors  wished  to  enforce  the  obligation  against  the 
unwilling  author.  "  Suppose,"  said  Scarlett,  "  the  position  to  be 
reversed :  if  Sir  Walter  Scott  had  died,  should  you  have  required 
hi3  executors  to  write  a  book  for  the  benefit  of  your  client  ?"  We 
do  not  see  that  this  reply  exhausts  the  legal  principles  applicable 
to  the  case,  but  it  gives  the  reason  best  suited  to  the  lay  under- 
standing. Only  one  good  speech  of  his  in  Parliament  is  recorded, 
and  that  was  a  purely  legal  one,  on  the  Duke  of  York's  Salary  as 
Guardian  of  the  Boyal  Person. 

The  gradual  alienation  of  Scarlett  from  the  Whig  party  must  be 
attributed  to  two  causes:  (1)  his  earnest  conviction  that  the 
Bussell  Beform  Programme  would  fatally  injure  the  balance  of  the 
Constitution;  (2)  the  undesirable  tardiness  with  which  his  pro- 
fessional eminence  was  recognized.  Probably  the  first  of  these 
causes  had  a  something  to  do  with  the  second.     It  was  not  till 
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1827,  after  thirty-five  yeari  practiee,  that,  with  the  approbation  of 
Lord  Grey,  he  became  Attorney-General  under  Canning,  and  then 
under  Wellington/  The  Duke  was  pledged  to  do  something  for 
the  Catholics,  and  Scarlett  promised  to  forget  the  "untoward 
event ;"  the  description  which  the  Field-Marshal  gave  of  Navarino. 
He  never  came  back  to  the  Whigs.  He  threw  himself  into  the 
arms  of  Lord  Lonsdale,  and  it  was  as  the  representative  of  one  of 
those  comfortable  pocket  boroughs  in  Cumberland  that  he  opposed 
the  extension  of  the  franchise.  Accordingly  in  1835  he  received 
from  a  Tory  administration  the  chair  of  Chief  Baron  of  the 
Exchequer,  in  which  Court  he  presided  down  to  the  moment  of  his 
death  in  1844  His  greatness  as  a  pleader  has  quite  overshadowed 
his  reputation  as  a  judge.  We  shaU  close  this  hasty  sketch  of  an 
able  and  upright  man  by  quoting  what  his  eldest  son  says  about 
his  character  in  private.  "His  wit,  his  pleasant  humour,  his 
agreeable  conversation,  the  melodious  tones  of  his  voice,  his  great 
intellectual  capacity,  his  well-stored  mind  and  powerful  memoiy, 
his  love  of  literature,  both  prose  and  poetry,  including  French  and 
Italian,  made  him  at  all  times  delightful  and  interesting  to  his 
family  and  friends." 

We  have  read  with  so  much  pleasure  the  Autobiography,  which 
occupies  70  pp.  of  this  book,  and  the  reported  speeches,  which  fill  the 
Appendix,  that  we  could  willingly  refrain  from  finding  fault  with 
the  portion  of  the  book  contributed  by  Mr.  Scarlett  But  it  is 
matter  of  public  regret  that  the  life  of  Lord  Abinger  should  have 
been  attempted  by  a  writer  who  confesses  himself  unable  to  deal 
with  his  father's  career  and  position  as  a  lawyer,  and  who  in  dealing 
with  the  interesting  family  documents  at  his  command  has  shown 
himself  wholly  destitute  of  literary  method.  Further,  the  book  is 
edited  with  great  carelessness.  On  p.  39  Lord  Abinger  is  made  to 
say  that  he  and  Person  read  Beausobre  on  the  History  of  Mbnaekism ! 
It  was  on  Manicheisme  that  the  Poiteoin  Huguenot  wrote  his 
well-known  book  at  Berlin.  On  p.  44  his  Lordship  is  twice  made 
to  say  that  he  studied  hard  in  Counyer's  Digest!  This  is  an 
intelligible  but  inexcusable  blunder  for  Comyn's  Digest  On  p.  62 
a  sentence  is  rendered  meaningless  by  the  omission  of  the  important 
word  "vol"  On  p.  90  the  adaptation  of  Johnson's  epitaph  on 
Goldsmith  is  misspelt  On  p.  102  the  Scarlett  family  visit  a  town 
at  the  foot  of  the  Simplon  called  Brigg,  which  must  be  intended  for 
Bi'ieg.  The  names  Lausanne  and  Goderich  are  also  misspelt  On 
pp.  204  and  206  there  seems  to  be  some  confusion  between  the 
cases  of  Wright  v.  Clement  and  Gobbett  v.  The  Times,  Coleridge  is 
quoted  as  praising  Scarlett's  speech  for  the  defendant,  and  then  a 
portion  of  a  speech  for  a  plaintiff  is  printed  for  the  purpose  of 
justifying  the  praise.    Through  the  whole  book  sufficient  attention 

1  To  show  the  stizig  of  this,  we  may  ohsexre  that  L.-J.-C.  Moncreifi^  who  w«s 
much  longer  at  the  har  than  any  other  hving  Scotch  Jndge,  and  who  for  a  great  part 
of  that  time  was  Lord  Advocate,  had  a  practice  of  Just  thirty -six  yean*  duratiaiL 
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has  not  been  paid  to  iuverted  commas.  In  spite  of  all  these 
unsightly  errors,  our  last  words  must  not  be  those  of  blame.  We 
have  seldom  seen  anything  more  interesting  or  beautiful  than  the 
portrait  of  Lord  Abinger,  which  is  prefixed  to  the  Autobiography. 


Corrtspanbtnre. 


TEUSTEES  AND  HERITABLE  SECUEITY  COMPANIES. 
{To  (he  Editor  of  the  Jowmal  of  Jurisprudence,) 

Sir, — The  author  of  the  article  in  your  June  Number,  "May 
Trustees  lend  to  Property  Investment  Companies  ? "  seems  to  have 
overlooked  an  important  element  in  considering  whether  these 
Companies  are  on  a  level  with  the  existing  Banks.  The  Companies 
in  question  are  all  formed  under  the  limited  liability  Acts,  and  are 
therefore  scarcely  on  a  par  with  the  Banks,  which  can  ofi'er  the 
unlimited  liability  of  their  shareholders.  It  may,  perhaps,  be  said 
that,  as  the  Investment  Companies  invest  their  funds  on  heritable 
security,  that  would  counterbalance  the  advantages  of  unlimited 
liability,  but  you  have  no  security  of  the  nature  of  the  investments 
made  by  the  Heritable  Security  Companies.  Of  course,  I  agree 
with  the  writer  in  thinking  that  these  Companies  exercise  a  wise 
discretion  in  their  loans ;  but  that  does  not,  I  think,  much  affect 
the  position  that  trustees  are  more  in  the  line  of  their  duty  when 
they  deposit  with  a  Bank  instead  of  with  a  Heritable  Company. 

The  suggestion  that  the  bonds  might  be  taken  to  the  trustees 
direct  would  be  found  to  be  unworkable,  inasmuch  as  the  Companies 
lend  at  a  much  higher  rate  than  they  borrow  and  most  of  the  loans 
are  repayable  by  instalments  which  would  be  an  inconvenient  way 
in  winch  to  have  trust  funds  invested.  Besides,  there  would 
require  to  be  the  usual  valuation  and  inspection  of  titles,  and  it 
would  just  revert  to  this,  that  trustees  would  be  cheaper  or  safer 
to  go  with  their  funds  into  the  market  without  the  intervention  of 
any  Company. — Your  obedient  servant,  A.  G. 


SCOTCH  DEFENDANTS  IN  ENGLISH  COURTS. 

Edinbu&oh,  I6th  July  1877. 

Sm, — ^The  pubUc  no  less  than  the  profession  ought  to  be  very 
grateful  to  you,  for  again  calling  attention  to  the  hardship  and 
injustice  constantly  being  done  towards  residents  in  Scotland, 
under  the  recent  English  Judicature  Act  The  Act  in  question,  so 
far  as  it  relates  to  Scotch  litigants,  is  a  direct  infringement  of  the 
19th  Article  of  the  Treaty  of  Union,  which  bears  "  that  no  causes 
iu  Scotland  be  cognosceable  by  the  Qourts  of  Chancery,  Queen's 
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Bench,  Common  Pleas,  or  any  other  Court  in  Westminister  Hall, 
and  that  the  said  Courts  or  any  other  of  the  like  nature,  after  the 
Union,  shall  have  no  power  to  cognosce,  review,  or  alter  the  acts  or 
sentences  of  the  judicatures  withm  Scotland,  or  stop  the  execution 
of  the  same." 

The  case  narrated  in  the  Journal  for  July  afforded  an  apt 
illustration  of  the  hardship  of  the  Act  complained  of,  and  I  now 
send  you  another  of  a  similar  kind.  A  domiciled  Scotchman,  who 
resided  in  the  extreme  north  of  Scotland,  was  a  member  of  a 
trading  firm  carrying  on  business  in  a  Scotch  seaport  town  from 
which  firm  he  retired  some  time  since,  an^  his  retirement  was  duly 
intimated  in  the  Edinburgh  Gazette,  and  by  circular  transmitted  to 
all  the  customers  of  the  firm.  The  firm  subsequently  became 
embarrassed,  and  an  English  creditor  took  out  a  writ  in  the  liver- 
pool  District  of  the  Common  Pleas  Division  of  the  High  Court  of 
Justice,  suing  not  only  the  firm  but  the  partner  who  had  retired 
from  it  Neither  the  firm  nor  the  former  partner  were  subject  to 
the  jurisdiction  of  the  English  Court  on  any  recognized  principle  of 
law  with  which  we  are  familiar,  but  the  difficulty  appears  to  jiave 
been  got  over  by  a  sort  of  fiction  which,  it  is  to  be  maintained, 
makes  every  one  in  Scotland  who  happens  to  have  any  dealings 
whatever  with  an  English  customer  or  correspondent  subject  to  the 
jurisdiction  of  the  English  Courts.  The  goods  the  price  of  which 
was  sued  for  were  offered  for  sale  by  a  Liverpool  house  by  telegram, 
and  the  offer  was  accepted  by  letter  from  the  Scotch  house.  The 
contract  might  thus  be  said  to  be  Scotch,  because  it  was  completed 
by  the  acceptance  of  the  Scotch  firm ;  but  any  little  difficulty  in  the 
way  of  fixing  the  jurisdiction  has  been  very  conveniently,  not  to  say 
ingeniously  got  over,  by  holding  that  the  contract  was  completed 
by  delivery  of  the  goods  to  the  railway  carrier  in  Liverpool,  and  that 
the  Scotch  purchasers  thus  became  amenable  to  the  jurisdiction  of  the 
English  Courts.  At  least  such  is  the  effect  of  the  judgment  of  one  of 
the  judges  of  the  Common  Pleas  Division.  The  hardship  of  this 
judgment  becomes  all  the  more  apparent  when  it  ia  considered  that 
the  question  to  be  tried,  is  not  one  affecting  the  contract,  but  as  to 
the  liability  of  the  defendant  for  the  debts  of  the  firm,  contracted 
after  he  has  retired.  It  became  necessary  to  file  affidavits  on  the 
subject,  which  had  to  be  sworn  before  Commissioners  for  taking 
oaths  before  the  English  Courts,  and  as  the  defendent  resided  many 
hundreds  of  miles  fix>m  any  Commissioner,  he  had  to  perform  a  long 
journey  in  order  to  get  the  oath  taken.  Although  cases  similar  to 
the  above  are  occurring  all  over  Scotland,  it  is  surprising  that  there 
is  so  much  apathy  displayed  on  the  part  of  the  community.  The 
apathy  of  the  general  public  is  no  doubt  the  result  of  ignorance, 
but  that  of  the  profession  can  result  only  &om  indifference.  The 
question  is,  however,  an  important  one  for  this  country,  and  if  it 
is  not  seriously  faced  and  properly  settled  in  the  interests  of  the 
Scotch  Courts,  not  only  the  Court  of  Session,  but  our  local  Sherifif 
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CJourte  will  find  themselves  quietly  abolished  by  a  side-wind 
wherever  questions  arise  in  which  residents  in  England  stand  in 
the  position  of  pursuers.  As  the  case  quoted  by  you  last  month 
shows,  the  jurisdiction  of  the  High  Court  is  not  afifected  by  the 
smallness  of  the  amount  which  may  be  sued  for. — I  am,  etc., 

J.  B.  S. 


(Dbituarg. 


Joseph  Drysdale,  Esq.,  S.S.C.  (1850),  died  on  the  3rd  of  July. 

Thomas  Thomson,  Esq.,  W.S.  (1834),  died  on  the  6th  of  July. 
Mr.  Thomson  was  one  of  the  Commissioners  of  the  Society  of 
Writers  to  the  Signet,  and  devoted  much  time  to  philanthropic  and 
religious  work  in  Edinburgh. 

George  Logan,  W.S.  (1822),  died  on  the  18th  of  July.  Mr. 
Logan  was  well  known  as  having  occupied  for  many  years  the 
important  position  of  Clerk  of  Teinds,  of  which  abstruse  subject 
he  knew  probably  more  than  any  other  person. 

The  death  is  announced  on  the  19th  of  July  of  Dr.  John  Stuart, 
Keeper  of  Registered  Deeds.  Dr.  Stuart's  name  was  well  known 
among  antiquaries,  principally  from  his  celebrated  work  on  the 
*"  Sculptured  Stones  of  Scotland."  He  was  also  one  of  the  Secre- 
taries of  the  Society  of  Antiquaries  of  Scotland,  and  founded,  along 
with  the  late  Dr.  Joseph  Bobertson,  the  Spalding  Club,  which 
existed  £rom  1839  to  1871.  He  was  originally  a  legal  practitioner 
in  Aberdeen,  and  entered  the  Register  House  in  1853  as  an  Official 
Searcher  of  Records.  He  was  appointed  to  the  post  which  he 
latterly  held  about  five  years  ago. 


^ke  iRontk. 


Sheriff  Courts  BUI.— The  following  is  the  text  of  this  Bill:— 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lord's  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Sheriff  Courts 
(Scotland)  Act,  1877. 

2.  Except  in  so  far  as  otherwise  expressly  provided,  this  Act 
shall  commence  and  take  effect  on  and  immediately  after  the  first 
day  of  October  one  thousand  eight  htmdred  and  severUy-seven, 

VOL.  XXI.  NO.  CCXLVin. — ^AUGUST  1877.  2  H 


450  THE  MONTH. 

3.  From  and  after  the  passing  of  this  Act  the  right  of  appointing 
to  the  salaried  office  of  Sheriff-Substitute,  heretofore  belonging  to 
Sheriffs,  shall  be  transfprred  to,  vested  in,  and  exercised  by  Her 
Majesty,  her  heirs  and  successors,  on  the  recommendation  of  one  of 
Her  Majesty's  principal  Secretaries  of  State. 

4.  No  person  holding  the  office  of  Sheriff-Substitute  at  the  pass- 
ing of  this  Act,  and  receiving  salary  on  that  account,  and  no  person 
who  may  hereafter  be  appointed  to  the  office  of  salaried  Sheriff- 
Substitute  by  virtue  of  the  provisions  of  this  Act,  shall  be  remov- 
able from  office,  except  by  one  of  Her  Majesty's  principal  Secre- 
taries of  State,  upon  a  report  by  the  Lord  President  of  the  Court  of 
Session  and  the  Lord  Justice  Clerk  for  the  time  being. 

5.  From  and  after  the  passing  of  this  Act  the  right  of  appointing 
to  the  salaried  office  of  Procurator-Fiscal  in  the  Sheriff  Courts, 
hitherto  belonging  to  Sheriffs,  shall  be  transferred  to,  vested  in,  and 
exercised  by  any  one  of  Her  Majesty's  principal  Secretaries  of 
State ;  and  every  person  holding  the  office  of  Procurator-Fiscal  in 
any  Sheriff  Court  at  the  passing  of  this  Act,  and  receiving  salary  on 
that  account,  and  every  person  who  may  be  hereafter  appointed  to 
the  said  office,  shall  hold  office  during  pleasure,  and  shall  be 
removable  from  office  by  any  one  of  Her  Majesty's  principal 
Secretaries  of  State. 

6.  No  Sheriff  shall  have  power,  after  the  passing  of  this  Act^  to 
nominate  or  appoint  any  person  to  perform  the  duties  of  Procurator- 
Fiscal,  either  with  or  without  salary ;  but  it  shall  be  lawful  for  a 
Procurator-Fiscal,  with  the  leave  of  the  Lord  Advocate  expressed  in 
writing,  to  grant  a  deputation  to  one  or  more  of  his  salaried  assist- 
ants, or  other  fit  person  or  persons,  for  whose  actings  he  shall  be 
responsible,  to  appear  in  court  and  to  conduct  prosecutions  in  his 
name  and  on  his  behalf. 

7.  The  jurisdictions,  powers,  and  authorities  of  the  Sheriffs  and 
Sheriffs-Substitute  of  Scotland  shall  be  and  the  same  are  hereby 
extended  to,— 

(1.)  All  actions  (including  actions  of  declarator,  but  excluding 
actions  of  adjudication,  save  in  so  far  as  now  competent, 
and  excluding  actions  of  reduction),  relating  to  a  question 
of  heritable  rifjht  or  title,  where  the  value  of  the  subject 
in  dispute  does  not  exceed  the  sum  of  twenty  pounds  by 
the  year : 

(2.)  Actions  of  declarator  for  the  purpose  of  determining  any 
question  relating  to  the  property  in,  or  right  of  succession 
to,  moveables,  where  the  value  of  the  subject  in  dispute 
does  not  exceed  the  sum  oifive  hundred  pounds : 

(3.)  Actions  of  division  of  commonty,  and  division,  or  division 
and  sale,  of  common  property,  where  the  value  of  the 
subject  in  dispute  does  not  exceed  the  sum  of  twenty 
pounds  by  the  year : 

Provided  that  the  Act  of  the  Parliament  of  Scotland 
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passed  in  the  year  one  thousand  six  hundred  and  ninety- 
five,  intituled  ''Act  concerning  the  dividing  of  coni- 
monties/'  shall,  for  the  purposes  of  this  Act,  and  subject 
to  the  limitations  hereof,  be  read  and  construed  as  if  it 
conferred  jurisdiction  upon  Sheriffs  and  Sheriffs-Substitute 
in  the  same  manner  as  it  confers  jurisdiction  on  the  Court 
of  Session : 
(4.)  Any  action  against  a  foreigner,  provided — 

(1.)  That  such  action  would  be  competent  in  a  Sheriff 
Court  against  a  Scotsman  subject  to  the  jurisdiction 
thereof;  and 
(2.)  That  a  ship  or  other  vessel  belonging  to  such  foreigner, 
or  of  which  he  is  part  owner  or  master,  shall  have 
been  arrested  within  the  Sheriffdom : 
Actions  relating  to  questions  of  heritable  right  or  title,  or  to 
division  of  commonties,  or  division,  or  division  and  sale,  of  common 
property,  raised  in  a  Sheriff  Court,  shall  be  raised  in  the  Sheriff 
Court  of  the  county  in  which  the  property  forming  the  subject 
in  dispute  is  situated,  and  all  parties  against  whom  any  such  action 
may  be  brought  shall  be  subject  in  such  action  to  the  jurisdiction 
of  the  Sheriff  and  Sheriff-Substitute  of  such  county. 

Nothing  herein  contained  shall  derogate  from  any  jurisdiction, 
power,  or  authority  now  poss&sed  by  the  Sheriffs  and  Sheriffs-Sub- 
stitut^  of  Scotland. 

8.  In  regard  to  every  action  brought  under  the  preceding  section 
in  the  Sheriff  Court  the  following  provisions  shall  have  effect ;  that 
is  to  say, 

(1.)  If  a  defender  shall,  at  any  time  before  an  interlocutor 
closing  the  record  is  pronounced  in  the  action,  or  within 
six  days  after  such  an  interlocutor  shall  have  been  pro- 
nounced, lodge  a  note  in  the  process  in  the  following  or 
similar  terms ;  that  is  to  say, 
"  The  defender  prays  that  the  process  may  be  trans- 
•*  mitted  to  the  Court  of  Session. 

"  [Signed  by  the  defender 
"  [Date.]  or  his  Law  Agent] " 

itshall  be  the  dutyof  the  Sheriff-Clerk  forthwith  to  transmit 
the  process  to  the  keeper  of  the  rolls  of  the  First  Division 
of  the  Court  of  Session,  who  shall,  under  the  directions  of 
the  Lord  President  of  the  Court,  mark  on  the  petition  the 
Division  and  the  Lord  Ordinary  before  whom  it  shall 
depend,  and  shall  transmit  the  process  to  the  depute-clerk 
oificiating  at  the  bar  of  such  Lord  Ordinary;  and  the 
process  having  been  so  transmitted  shall  thereafter  proceed 
before  the  Court  of  Session  as  nearly  as  may  be  as  if  it 
had  been  raised  in  that  Court : 
(2.)  The  Court  of  Session  or  either  Division  thereof  or  any  Lord 
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Ordinary  therein  may,  if  of  opinion  that  the  action  might 
have  been  properly  tried  in  the  Sheriff  Court,  allow  the 
defender  who  removed  the  action  to  the  Court  of  Session, 
in  the  event  of  his  being  successful  therein,  such  expenses 
only  as  they  may  consider  that  he  would  have  been 
entitled  to  if  successful  in  the  action  in  the  Sheriff  Court. 

9.  In  any  case  of  question  as  to  the  value  of  the  subject  in  dis- 
pute in  any  action  brought  in  a  Sheriff  Court  under  the  provisions 
of  this  Act  extending  the  jurisdiction  of  the  Sheriffs,  the  Sheriff  or 
Sheriff-Substitute  shall  (in  such  way  as  he  may  think  expedient) 
inquire  into  and  determine  the  value,  and  his  determination  shall  be 
final  as  regards  the  competency  of  bringing  the  action  in  the  Sheriff 
Court 

If  it  shall  appear  to  the  Sheriff  or  Sheriff-Substitute,  as  the  ease 
may  be,  that  the  value  exceeds  the  amount  specified  by  this  Act, 
he  may  dismiss  the  action,  with  or  without  expenses,  as  he  shall 
see  fit,  or  on  the  motion  of  the  pursuer  may,  if  he  shall  see  fit, 
order  the  Sheriff-Clerk  to  transmit  the  process  to  the  Keeper  of  the 
Soils  of  the  First  Division  of  the  Court  of  Session,  who  shall,  under 
the  directions  of  the  Lord  President  of  the  Court,  mark  on  the 
petition  the  Division  and  the  Lord  Ordinary  before  whom  it  shall 
depend,  and  shall  transmit  the  process  to  the  depute-clerk  ofBciat- 
ing  at  the  bat  of  such  Lord  Ordinary,  and  the  process  having  been 
so  transmitted  shall  thereafter  proceed  before  the  Court  of  Session 
as  nearly  as  may  be  as  if  it  had  been  raised  in  that  Court 

10.  When  in  any  action  competent  in  the  Sheriff  Court  a  deed  or 
writing  is  founded  on  by  either  party,  all  objections  thereto  mar 
be  stated  and  maintained  by  way  of  exception,  without  the 
necessity  of  bringing  a  reduction  thereof. 

Bqport  of  the  Committee  of  the  Faculty  of  Advocaies  on  tht  Sheriff 
Courts  {Scotland)  Bill,  1877.— The  first  part  of  the  Bill  relates  to 
the  appointment  and  tenure  of  ofiHce  of  Sheriff3-Substitute  and 
Procurators-Fiscal  The  second  part  treats  of  the  jurisdiction  and 
procedure  of  the  Sheriff  Courts. 

Clauses  1  and  2  prescribe  the  short  title  and  the  commencement 
of  the  Act  The  Committee  have  no  observations  to  offer  on  these 
clauses. 

By  Clause  3  it  is  proposed  to  transfer  the  right  of  appointing;  to 
the  salaried  office  of  Sheriff-Substitute  from  the  Sherifis  to  Her 
Majesty,  to  be  exercised  on  the  recommendation  of  one  of  tlie 
principal  Secretaries  of  State. 

A  large  majority  of  the  Committee  are  opposed  to  such  a  trans- 
ference. They  believe  that  the  present  system  of  appointment  has 
worked  well  hitherto,  and  the  Law  Commissioners  of  1868  unaoi- 
mously  reported  in  favour  of  its  continuance.  The  Sheriffs  have 
the  best  opportunities  of  ascertaining  the  opinion  of  the  profession 
as  to  the  qualifications  of  candidates  for  the  office,  and  tliey  have 


THE  irOKTH.  453 

obviously  an  interest  personally  in  securing  the  appointment  of 
the  best  available  man.  Further,  no  Commission  to  a  Sheriff- 
Substitute  is  valid  without  a  certificate  of  his  being  qualified  from 
the  Lord  Justice-General  and  Lord  Justice-Clerk,  granted  after  due 
inquiry  (6  Oeo.  IV.,  cap.  23,  sec.  9) ;  and  a  Sheriff-Substitute  cannot 
he  removed  without  the  written  consent  of  their  Lordships  (1  and 
2  Vict.,  cap.  119,  sec.  3).  The  result  of  this  system  has  been  that 
such  appointments  have  hitherto,  as  a  general  rule,  been  made 
without  reference  to  political  opinions,  and  solely  with  reference  to 
professional  qualifications  and  personal  character.  The  majority 
fear  that  the  result  of  the  proposed  change  would  be  to  render  such 
appointments  less  dependent  on  personal  merit  and  professional 
fitness  than  at  present,  and  too  much  open  to  the  influence  of  party 
connection  or  services. 

On  the  other  hand,  a  minority  consider  it  as  anomalous  that  a 
judge  of  appeal  of  large  jurisdiction,  like  the  Sheriff,  should  have 
the  nomination  of  from  three  to  eight  judges  of  first  instance  in  his 
district.  It  appears  to  them  that  all  patronage  to  judicial  or  high 
administrative  offices  should  be  vested  in  the  Sovereign,  to  be 
exercised  by  a  Minister  of  State  having  a  seat  in  Parliament,  and 
responsible  to  Parliament  for  his  acts. 

Clause  4  substantially  continues  the  present  law  that  a  Sheriff- 
Substitute  shall  not  be  removable  from  office  except  with  the 
written  consent  of  the  Lord  President  of  the  Court  of  Session  and 
Lord  Justice-Clerk  for  the  time  being. 

Clause  5  provides  that  the  right  of  appointing  to  the  salaried 
office  of  Procurator-Fiscal  in  the  Sheriff  Courts,  hitherto  belonging 
to  the  Sheriffs,  shall  be  transferred  to  and  exercised  by  "  any  one" 
of  Her  Majesty's  principal  Secretaries  of  State;  and  that  every 
Procurator-Fisoed  shall  hold  office  during  pleasure,  and  be  remov- 
able from  office  by  "  any  one"  of  the  principal  Secretaries  of  State. 
The  Committee  (with  three  exceptions)  are  of  opinion  that  the 
proposed  change  is  inexpedient  They  think  that  under  our  present 
system  of  criminal  law  and  process  it  is  advisable  that  the  Pro- 
curator-Fiscal should  be  under  the  direction  and  control  of  the 
Sheriff  on  whom  the  responsibility  of  preventing  and  investigating 
crime  ultimately  rests.  In  cases  of  delicacy,  or  where  prompt 
action  is  required,  it  is  of  benefit  to  the  public  interest  that  the 
Procurator-Fiscal  should  be  able  to  consult  a  superior  authority  upon 
the  spot.  And  while  this  advantage  would  be  lost  if  the  proposed 
change  in  the  appointment  of  Procurators-Fiscal  and  their  tenure 
of  office  were  to  be  carried  out,  the  altered  relation  in  which  the 
Sheriff  would  stand  to  the  Procurator-Fiscal  would  tend  to  throw 
out  of  gear  a  system  which  has  hitherto  worked  well,  and  the 
efiiciency  of  which  has  been  generally  acknowledged. 

Should,  however,  the  change  proposed  be  made,  the  Committee 
are  of  opinion  that  it  will  be  necessary  to  define  more  precisely  the 
future  relations  of  the  Sheriff  and  the  ProcuraUHr-FiscaL 
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A  majority  of  the  Committee  also  fear  that  if  the  patronage  of 
the  office  of  Procurator-Fiscal  were  vested  in  the  Government,  the 
appointments  would  be  liable  to  be  influenced  by  political  considera- 
tions and  to  be  conferred  as  the  reward  of  party  services.  On  the 
other  hand,  the  minority  of  the  Committee  think  that  the  old 
theory, — that  the  Sheriff  should  be  both  prosecutor  and  judge  in 
criminal  cases, — was  never  sound  in  principle,  and  has  been  super- 
seded in  practice.  They  think  that  the  Procurator-Fiscal  is  now 
really  under  the  orders  of  the  Lord  Advocate,  and  that  to  make  his 
tenure  of  ofiHce  no  longer  depend  upon  the  Sheriff  is  merely  to 
conform  the  law  in  that  particular  to  modem  usage.  They  do  not 
see,  finally,  how  the  proposed  change  can  deprive  the  Procurator- 
Fiscal  of  the  benefit  of  consulting  his  superior  officer,  or  can  affect 
such  direction  and  control  as  the  Sheriff  caa  at  pres^it  Intimately 
exercise. 

By  Clause  6  the  Sheriff  is  deprived  of  his  power  to  appoint  any 
person  to  perform  the  duties  of  Procurator-Fiscal  either  with  or 
without  salary ;  but  the  Procurator-FiBcal  is  empowered,  with  the 
Lord  Advocate's  written  authority,  to  grant  a  deputation  to  one  of 
his  salaried  assistants  to  appefir  in  Court  and  conduct  prosecutions 
in  his  name.  The  Committee  consider  that  this  clause  must  stand 
or  fall  with  the  preceding  one. 

The  remaining  Clauses  of  the  Bill  relate  to  the  extension  of  the 
jurisdiction  of  the  Sheriff  Courts,  to  the  effect  of  assimilating  it 
very  much  to  that  of  the  English  County  Courts.  The  Sheriff  is 
to  have  jurisdiction  in  actions  relating  to  questions  of  heritable 
right  or  title  (including  actions  of  declarator,  but  excluding  actions 
of  adjudication,  'save  in  so  far  as  now  competent,  and  excluding 
actions  of  reduction),  where  the  value  of  the  subject  in  dispute  does 
not  exceed  £20  per  annum ;  also  in  actions  of  declarator  relating  to 
property  in  or  succession  to  moveable  property  of  a  value  not 
exceeding  £500,  and  in  actions  of  division  of  commonty,  and 
division  or  division  and  sale  of  common  property  of  a  value  not 
greater  than  £20  per  annum,  and  also  in  certain  cases  in  actions 
against  foreigners.  The  Sheriff  is  to  have  power  to  determine  the 
value  of  the  subject  in  dispute,  and  his  judgment  is  to  be  final  as 
to  the  competency  of  bringing  the  action  in  the  Sheriff  Court  In 
every  action  brought  under  Clause  7  in  the  Sheriff  Court  the 
defender  is  to  have  the  power  to  have  the  process  transmitted  to 
and  decided  by  the  Court  of  Session,  but  at  the  risk,  if  successful, 
of  recovering  expenses  only  on  the  Sheriff  Court  scale,  if  the  Court 
are  of  opinion  that  the  action  might  have  been  properly  tried  in 
that  Court. 

The  Committee  recommend  the  Faculty  to  approve. generally  of 
this  part  of  the  Bill.  The  only  alteration  they  would  suggest  is  in 
Clause  8,  sub-see.  (2),  relating  to  the  awarding  of  expenses  to  a 
successful  defender,  on  whose  request  the  action  has  been  trans- 
mitted from  the  Sheriff  Court  to  the  Court  of  Session.    The  Com- 
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mittee  recommend  that  for  the  words  "  if  of  opinion  that  the  action 
might  have  been  properly  tried  in  the  Sheriff  Court,"  the  following 
should  be  substituted: — "  if  of  opinion  that  the  case  is  not  suitable 
for  decision  in  the  Supreme  Court" 

The  last  Clause  in  the  Bill  provides  that  when,  in  any  action 
competent  in  the  Sheriff  Court,  a  deed  or  writing  is  founded  on  by 
either  party,  all  objections  thereto  may  be  stated  and  maintained 
by  way  of  exception,  without  the  necessity  of  bringing  a  reduction 
thereof. 

The  Committee  are  of  opinion  that  the  application  of  this  section 
should  be  limited  to  cases  where  the  objections  appear  on  the  face 
of  the  deed,  or  are  capable  of  being  instantly  verified.  The  power 
of  raising  extrinsic  objections  to  deeds  incidentally  is  opposed  in 
principle  to  our  system  of  records ;  and  in  any  view  it  is  inex- 
pedient to  introduce  into  the  Sheriff  Court  a  power  more  extensive 
than  is  competent  in  the  Court  of  Session.  It  might  lead  to  very 
mischievous  consequences  if  a  defender  could  evade  an  obligation 
founded  on  a  probative  deed,  by  raising  in  so  easy  a  form  objections 
eai  ^.  to  the  sanity  of  the  granter,  in  alleging  facility  and  lesion, 
or  fraud,  or  other  matter  involving  complicated  and  delicate 
investigation  in  matter  both  of  law  and  of  fact 

Notes  on  the  Sheriff  Court  Bill. — As  our  readers  will  observe,  we 
have  given  above  the  text  of  the  new  Sheriff  Court  Bill,  and  the 
report  of  the  Faculty  of  Advocates  upon  it ;  besides  which  it  is  to 
someextent  commented  upon  in  anotherarticle  in  the  presentnumber. 
At  present,  therefore,  we  do  not  intend  to  inflict  many  remarks 
of  our  own  on  our  readers,  although  we  do  not  think  that  it  would 
be  right  to  pass  over  without  notice  a  Bill  which  has  created  so 
much  interest  and  discussion,  and  which  involves  so  many  important 
changes  in  our  Inferior  Courts.  And  first  of  all  we  would  deplore 
the  spirit  of  acrimony  which  has  on  some  hands  been  introduced 
into  the  discussion,  both  in  letters  and  leaders  in  the  daily  i)res8 ; 
a  matter  like  the  present  ought  to  be  commented  upon  with  calmness 
and  impartiality,  and  party  feeling  above  all  should  be  laid  aside.  In 
some  quarters  it  appears  to  be  thought  that  the  Bar,  and  especially 
the  Sheriffs,  are  desirous  that  as  re^uxis  the  patronage  of  the  offices 
of  Shehff-Substitute  and  Procurator-Fiscal,  things  should  remain 
on  their  present  footing.  Now,  we  are  pretty  sure  that  as  far  as  the 
majority  of  the  Sheriffs  are  concerned  they  would  not  at  all  object  to 
be  relieved,  in  the  one  case  from  the  embarrassing  and  invidious  duty 
of  selecting  a  Substitute  from  a  number  of  applicants,  all  of  whom 
may  be  personal  friends  of  their  own,  and  in  the  other,  from  the 
still  more  unpleasant  task  of,  say,  dismissing  a  Procurator-Fiscal. 
As  to  the  other  members  of  the  Bar,  if  Sheriff-Substituteships  are 
still  to  be  bestowed  on  them,  it  does  not  much  matter  by  whom 
they  are  given;  it  is  only  to  be  feared  that  in  some  instances 
candidates  may  be  selected  more  for  their  political  services  than 


45i5  TEE  MONTH. 

their  legal  attainments,  which  would  be  a  state  of  matters  deeply  to 
be  regretted.  If  we  could  feel  sure  that  appointments  such  as  these 
would  never  be  made,  there  would  not  seem  to  be  much  objection 
to  the  patronage  being  vested  in  the  Grovemment ;  but  it  is  some- 
what difficult  to  understand  whj  a  system  which,  whatever  faults 
it  may  have,  has  undoubtedly  worked  well  should  be  changed  for 
an  untried  one,  and  one  which  involves,  it  is  easy  to  see,  so  many 
objections  and  difficulties  in  carrying  out  The  present  system 
has  given  the  country  a  stafT  of  most  excellent  officials,  and  it  is 
idle  to  say  that  any  new  plan  would  give  us  better.  There  is, 
however,  we  frankly  admit,  much  to  be  said  on  both  sides  of  the 
question,  and  we  can  only  express  our  hope  that  whatever  decision 
is  arrived  at,  the  country  may  be  able  to  secure  the  services  of  as 
good  men  as  it  now  doea  As  regards  the  patronage  of  the  office  of 
Procurator- Fiscal,  the  question  here  becomes  a  more  difficult  one 
There  would  be  undoubtedly  more  temptation  in  this  case  to  make 
the  office  the  reward  for  the  political  services  of  a  country  agent, 
besides  which,  as  is  well  remarked  in  the  report  by  the  Faculty  of 
Advocates,  if  any  change  is  to  be  made  it  would  necessitate  an 
entire  re-arrangement  of  the  relations  in  which  the  Sheriff  and  the 
Fiscal  now  stand  to  each  other.  We  think,  however,  that  some 
compromise  might  be  efiected  by  which  both  the  Government  and 
the  Sheriff  might  have  some  say  in  the  matter,  and  if  we  might 
be  allowed  to  make  a  suggestion,  we  would  direct  attention  to  the 
manner  in  which  the  patronage  to  an  office  was  regulated  in  a 
somewhat  analagous  case.  In  the  appointment  of  a  Chief  Constable 
for  a  county,  it  was  enacted  by  20  and  21  Vict,  cap.  72,  sea  4,  that 
the  county  should  in  the  first  instance  make  the  appointment,  but 
that  it  should  be  subject  to  approval  by  the  Secretary  of  State.  If 
this  system  were  introduced  in  the  case  of  a  Procurator-Fiscal,  the 
Sheriff,  who  has  more  ample  means. of  making  himself  acquainted 
with  the  qualifications  of  the  candidates  than  any  one  else  can 
have,  might  in  the  first  instance  make  the  nomination,  and  if  the 
Secretary  of  State  had  any  reason  to  disapprove  of  his  choice  he 
could  put  his  veto  on  it.  A  very  delicate  question,  too,  arises  as 
to  the  advisability  of  giving  the  Government  power  to  remove  a 
Procurator-Fiscal  at  pleasure,  as  in  certain  cases  or  at  certain 
conjunctions  of  affairs  such  power  might  be  exercised  capriciously 
or  wrongly. 

With  reference  to  the  part  of  the  bill  relating  to  the  extension 
of  the  jurisdiction  of  Sheriff  Courts,  there  does  not  appear  to  be 
much  objection.  The  value  of  heritable  property  above  which  the 
Sheriff  is  not  to  have  jurisdiction  is  considerably  less  than  was 
proposed  in  the  Bill  of  last  year,  and  it  is  also  more  accurately 
defined.  We  think  the  provisions  now  made  will  do  much  to 
facilitate  the  easy  settling  of  cases,  which  it  would  otherwise  have 
cost  much  time  and  expense  to  bring  to  a  conclusion ;  but  in 
relation  to  these  clauses  of  the  Bill,  the  observations  in  the  report 
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of  the  Faculty  seem  to  us  to  be  deserving  of  the  most  careful  con- 
sideration. We  much  regret  not  to  observe  any  provision  in  the 
Bill  for  increasing  the  salaries  of  the  Sherifir-Substitut€&  If,  by 
the  extension  of  their  jurisdiction,  so  much  more  work  is  to  be 
thrown  upon  them,  it  is  surely  but  fair  that  they  should  be  suitably 
recompensed  for  it;  even  with  their  present  work  the  majority  of 
their  ssdaries  is  miserably  small,  and  though  as  yet  the  country  has 
been  wonderfully  fortunate  in  getting  gentlemen  of  position  and 
learning  to  fill  such  offices,  yet,  when  the  duties  require  a  still 
greater  amount  of  legal  knowledge  and  judicial  discretion,  it  may 
be  found  that  the  men  most  qualified  to  fill  the  position  of  Sheritf- 
Substitutes,  will  be  unwilling  and  unable  to  accept  the  office  at  the 
present  inadequate  rate  of  remuneration. 

In  concluding  these  necessarily  brief  remarks  we  must  express 
our  hope  that  our  Sheriff  Courts  will  now  be  allowed  to  be  at  rest 
for  some  time.  At  present  they  are  in  many  respects  the  best  local 
coarts  in  the  United  Kingdom,  and  command  much  admiration, 
as  onr  readers  may  see  by  perusing  Mr.  Dodd's  very  able  papers 
which  we  are  at  present  quoting  in  this  Journal  It  would  be  a 
pity  if  continued  tinkering  should  lower  them  in  the  estimation  of 
the  profession  and  the  public. 

Report  to  the  Faculty  of  Advocates  on  the  Execviry  {Scotland) 
AtmidTnent  Bill,  1877.— The  object  of  this  Bill  is  twofold— (1)  To 
extend  the  scope  and  operation  of  two  previous  Acts  of  Parliament, 
38  and  39  Vict,  c.  41,  and  39  and  40  Vict.,  c.  24,  for  reducing  the 
expense  of  confirmation  of  successions  of  small  value ;  and  (2)  to 
make  certain  changes  with  reference  to  the  powers  and  liabilities  of 
executors  of  estates  of  whatever  valua 

By  the  two  Acts  just  mentioned,  the  forms  of  confirmation  were 
simplified  in  cases  where  the  whole  value  of  the  estate  was  less  than 
£150.  One  of  these  Acts  applies  to  testate  succession,  the  other  to 
intestate  succession,  and  the  benefit  of  the  Acts  is  confined  to 
widows  and  children  claiming  the  office  of  executor.  By  the  Bill 
under  consideration  the  new  form  of  confirmation  is  made  appli- 
cable to  estates  not  exceeding  in  value  £200,  and  under  it  confirma- 
tion may  be  granted  to  executors-nominate,  special  or  general 
disponees,  and  special,  universal,  or  residuary  legatees  under  any 
viU  or  testamentary  writing,  and  to  "  the  widow,  parent,  children, 
or  other  next  of  kin,  creditor,  or  any  other  person  interested  in  the 
^te  of  an  intestate."  Under  the  provisions  of  the  Bill  contained 
in  sections  2  to  7  inclusive,  the  Commissary-Clerk  is  to  prepare  and 
fill  up  an  inventory  in  the  form  scheduled,  and  to  expede  and 
deliver  to  the  applicant  a  confirmation  upon  payment  of  a  minimum 
fee  of  five  shillings,  and  a  further  sum  of  one  shilling  for  every  £10 
after  the  first  £20. 

The  Committee  approve  of  the  extension  of  the  Acts  cited  to 
all  Glasses  of  executors  except  executors-creditors,  and  they  think 
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tbeir  legal  attainmentB,  which  would  be  a  state  of  matters  deeply  to 
be  r^;retted  If  we  could  feel  soTe  that  appomtments  such  as  these 
would  never  be  made,  there  would  not  seem  to  be  much  objection 
to  the  patronage  being  vested  in  the  Govmnment ;  hot  it  is  some- 
what diffictdt  to  understand  why  a  system  which,  whatever  faults 
it  may  have,  has  ondonbt^dly  worked  well  should  be  changed  for 
an  untried  one,  and  one  which  involves,  it  is  easy  to  see,  so  many 
objections  and  difficulties  in  carrying  out  The  present  system 
has  given  the  country  a  staff  of  most  excellent  officials,  and  it  is 
idle  to  say  that  any  new  plan  would  give  us  better.  There  is, 
however,  we  frankly  admit,  much  to  be  said  on  both  sides  of  the 
question,  and  we  can  only  express  our  hope  that  whatever  decision 
is  arrived  at,  the  country  may  be  able  to  secure  the  services  of  as 
good  men  as  it  now  does.  As  regards  the  patronage  of  the  office  of 
Procurator-Fiscal,  the  question  here  becomes  a  more  difficult  one. 
There  wotdd  be  undoubtedly  more  temptation  in  this  case  to  make 
the  office  the  reward  for  the  political  services  of  a  country  agent, 
besides  which,  as  is  weU  remarked  in  the  report  by  the  Faculty  of 
Advocates,  if  any  change  is  to  be  made  it  would  necessitate  an 
entire  re-arrangement  of  the  relations  in  which  the  Sheriff  and  the 
Fiscal  now  stand  to  each  other.  We  think,  however,  that  some 
compromise  might  be  effected  by  which  both  the  Government  and 
the  Sheriff  might  have  some  say  in  the  matter,  and  if  we  might 
be  allowed  to  make  a  suggestion,  we  would  direct  attention  to  the 
manner  in  which  the  patronage  to  an  office  was  r^ulated  in  a 
somewhat  analagous  case.  In  the  appointment  of  a  Chief  Constable 
for  a  county,  it  was  enacted  by  20  and  21  Vict,  cap.  72,  sec.  4,  that 
the  county  should  in  the  first  instance  make  the  appointment,  but 
that  it  should  be  subject  to  approval  by  the  Secretary  of  State.  If 
this  system  were  introduced  in  the  case  of  a  Procurator-Fiscal,  the 
Sheriff,  who  has  more  ample  means  of  making  himself  acquainted 
with  the  qualifications  of  the  candidates  than  any  one  else  can 
have,  might  in  the  first  instance  make  the  nomination,  and  if  the 
Secretary  of  State  had  any  reason  to  disapprove  of  his  choice  he 
could  put  his  veto  on  it  A  very  delicate  question,  too,  arises  as 
to  the  advisability  of  giving  the  Government  power  to  remove  a 
Procurator-Fiscal  at  pleasure,  as  in  certain  cases  or  at  certain 
conjunctions  of  affairs  such  power  might  be  exercised  capriciously 
or  wrongly. 

With  reference  to  the  part  of  the  bill  relating  to  the  extension 
of  the  jurisdiction  of  Sheriff  Courts,  there  does  not  appear  to  be 
much  objection.  The  value  of  heritable  property  above  which  the 
Sheriff  is  not  to  have  jurisdiction  is  considerably  less  than  was 
proposed  in  the  Bill  of  last  year,  and  it  is  also  more  accurately 
defined.  We  think  the  provisions  now  made  will  do  much  to 
facilitate  the  easy  settling  of  cases,  which  it  would  otherwise  have 
cost  much  time  and  expense  to  bring  to  a  conclusion ;  but  in 
relation  to  these  clauses  of  the  Bill,  the  observations  in  the  report 
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of  the  Faculty  seem  to  us  to  be  deserving  of  the  most  careful  con- 
sideration. We  much  regret  not  to  observe  any  provision  in  the 
Bill  for  increasing  the  salaries  of  the  Sheriff-Substitutes.  If,  by 
the  extension  of  their  jurisdiction,  so  much  more  work  is  to  be 
thrown  upon  them,  it  is  surely  but  fair  that  they  should  be  suitably 
recompensed  for  it;  even  with  their  present  work  the  majority  of 
their  salaries  is  miserably  small,  and  though  as  yet  the  country  has 
been  wonderfully  fortunate  in  getting  gentlemen  of  position  and 
learning  to  fill  such  offices,  yet,  when  the  duties  require  a  still 
greater  amount  of  legal  knowledge  and  judicial  discretion,  it  may 
be  found  that  the  men  most  qualified  to  fill  the  position  of  Sheritf- 
Substitutes,  will  be  unwilling  and  unable  to  accept  the  office  at  the 
present  inadequate  rate  of  remuneration. 

In  concluding  these  necessarily  brief  remarks  we  must  express 
our  hope  that  our  Sheriff  Courts  will  now  be  allowed  to  be  at  rest 
for  some  time.  At  present  they  are  in  many  respects  the  best  local 
courts  in  the  United  Kingdom,  and  command  much  admiration, 
as  our  readers  may  see  by  perusing  Mr.  Dodd's  very  able  papers 
which  we  are  at  present  quoting  in  this  Journal  It  would  be  a 
pity  if  continued  tinkering  should  lower  them  in  the  estimation  of 
the  profession  and  the  public. 

Report  to  the  Faculty  of  Advocates  on  the  Executry  {Scotland) 
Amendment  Bill,  1877.— The  object  of  this  Bill  is  twofold— (1)  To 
extend  the  scope  and  operation  of  two  previous  Acts  of  Parliament, 
38  and  39  Vict.,  c.  41,  and  39  and  40  Vict.,  c.  24,  for  reducing  the 
expense  of  confirmation  of  successions  of  small  value ;  and  (2)  to 
make  certain  changes  with  reference  to  the  powers  and  liabilities  of 
executors  of  estates  of  whatever  valua 

By  the  two  Acts  just  mentioned,  the  forms  of  confirmation  were 
simplified  in  cases  where  the  whole  value  of  the  estate  was  less  than 
£150.  One  of  these  Acts  applies  to  testate  succession,  the  other  to 
intestate  succession,  and  the  benefit  of  the  Acts  is  confined  to 
widows  and  children  claiming  the  office  of  executor.  By  the  Bill 
under  consideration  the  new  form  of  confirmation  is  made  appli- 
cable to  estates  not  exceeding  in  value  £200,  and  under  it  confirma- 
tion may  be  granted  to  executors-nominate,  special  or  general 
disponees,  and  special,  universal,  or  residuary  legatees  under  any 
wiU  or  testamentary  writing,  and  to  "  the  widow,  parent,  children, 
or  other  next  of  kin,  creditor,  or  any  other  person  interested  in  the 
estate  of  an  intestate."  Under  the  provisions  of  the  Bill  contained 
in  sections  2  to  7  inclusive,  the  Commissary-Clerk  is  to  prepare  and 
fill  up  an  inventory  in  the  form  schedided,  and  to  expede  and 
deliver  to  the  applicant  a  confirmation  upon  payment  of  a  minimum 
fee  of  five  shillings,  and  a  further  sum  of  one  shilling  for  every  £10 
after  the  first  £20. 

The  Committee  approve  of  the  extension  of  the  Acts  cited  to 
all  classes  of  executors  except  executors-creditors,  and  they  think 
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that  the  sum  of  £200  is  a  reasonable  limit.  The  Committee  dis- 
approve of  the  extension  of  the  summary  form  of  confirmation  to 
the  case  of  executors-creditors.  The  coidirmation  of  a  creditor  is  a 
mode  of  attaching  the  deceased's  estate  for  debt,  and  the  existing 
Acts  of  Parliament  provide  for  the  publication  of  petitions  by  cre- 
ditors in  the  Edivinirgh  Gazette,  in  order  that  other  creditors  may 
appear  and  be  conjoined  in  the  confirmation.  The  effect  of  apply- 
ing the  new  form  to  applications  by  creditors  would  be  to  enable 
the  creditor  who  is  first  in  the  field  without  notice  to  obtain  a  pre- 
ference over  other  creditors.  The  only  amendment  which  they 
have  to  suggest  with  reference  to  this  part  of  the  Bill  is  on  clause  5, 
where  it  is  provided  that  if  the  Commissary-Clerk  is  not  satisfied 
with  the  proof  of  the  character  or  relationship  of  the  i)er8on  apply- 
ing for  confirmation,  or  if  there  is  a  competition  for  the  office  of 
executor,  he  shall  report  the  same  to  the  Sheriff  or  Commissary, 
whose  decision  shall  be  final.  The  Committee  have  to  observe, 
that  a  decision  on  a  competition  for  the  office  of  executor  may 
involve  the  question  of  the  validity  of  a  will  or  testamentary  writing 
in  which  the  alleged  appointment  of  executors  is  contained,  and 
that  questions  as  to  the  validity  of  testamentary  writings  have 
hitherto  been  considered  as  properly  pertaining  to  the  jurisdiction 
of  the  Supreme  Courts,  whether  in  England  or  in  Scotland.  They 
therefore  suggest  that  words  should  be  added  to  the  clause  except- 
ing questions  of  this  kind  from  the  declaration  of  finality  attributed 
to  the  Sheriff's  judgment 

Sections  9  to  15  relate  to  the  powers  and  liabilities  of  executors 
generally.     Section  9  relates  to  the  registration  of  wills. 

By  section  10  it  is  proposed  that  caution  shall  not  be  found  by 
executors  claiming  in  the  character  of  special  and  general  disponees, 
or  special,  universal,  or  residuary  legatees.  The  Committee  see  no 
reason  why  a  legatee  or  disponee  obtaining  administration  from  the 
Sheriff  should  be  in  a  more  favourable  position  as  regards  caution 
than  the  next  of  kin.  If  any  change  is  reqtdred,  the  Sheriff  should 
at  least  have  a  discretion  as  to  dispensing  with  caution. 

By  sections  11  and  12  it  is  propos^  to  confer  on  executors 
powers  of  assumption  and  resignation,  and  other  powers  already 
conferred  by  statute  on  gratuitous  trustees.  It  appears  to  have 
been  overlooked  that  the  term  "  executor"  in  Scotch  law  includes 
not  only  executors  nominated  by  the  testator,  but  executors-dative, 
who  in  England  are  termed  "  administrators,"  and  receive  their 
appointment  from  the  judge.  It  is  understood  that  an  English 
administrator  has  not  the  power  of  assuming  others  to  act  along 
with  or  in  succession  to  him,  and  the  Committee  are  of  opinion  that 
it  is  unnecessary  to  confer  powers  of  assumption  and  resignation  on 
executors-dativa 

With  regard  to  the  resignation  of  executors-nominate,  the  power 
should  be  limited  to  the  same  effect  as  the  limitation  in  the 
Trusts  Act  of  1867,  as  interpreted  by  subsequoit  decieions.    The 
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Committee  accordingly  suggest  the  addition  of  the  following 
words: — 

"Provided  always  that  a  sole  executor-nominate  shall  not  be 
entitled  to  resign,  nor  shall  executors-nominate  be  entitled  to  resign 
coUectively,  so  as  to  leave  the  executry  estate  unrepresented;  but 
he  or  they  shall  either  assume  a  new  executor  or  executors  who 
may  be  willing  to  act,  or  shall  apply  for  the  appointment  of  a 
judicial  factor,  and  after  such  assumption  or  appointment  may 
resign  the  ofiBce  of  executor." 

The  Committee  disapprove  of  the  provision  that  executors  may 
discharge  any  of  their  number  who  may  have  resigned,  or  the  repre- 
sentatives of  those  who  have  died  They  think  that  the  benefi- 
ciaries are  the  proper  parties  to  grant  a  discharge,  and  that  the 
power  proposed  might  easily  be  abused. 

The  Committee  are  further  of  opinion  that  the  proposed  power 
to  executors  to  compromise  and  refer  claims  should  be  limited  to 
claims  for  debts  due  to  or  by  the  executry  estate.  As  the  Bill 
stands,  the  power  is  too  wide,  and  might  be  supposed  to  entitle  an 
executor  to  decide  questions  betweeu  the  beneficiaries  claiming 
under  the  will,  or  other  representatives  of  the  testator. 

The  Committee  observe  that  throughout  the  Bill  the  word 
"  testate"  is  used  as  a  substantive  in  the  sense  of  "  testator."  This 
should  be  altered,  by  substituting  the  word  "  testator." 

With  these  explanations  the  Committee  recommend  the  Faculty 
to  express  their  approval  of  the  first  part  of  the  Bill,  including 
clauses  1  to  9,  but  are  of  opinion  that  the  remaining  clauses  would 
require  considerable  revision  and  alteration  in  order  to  obviate  the 
inconveniences  pointed  out  in  the  preceding  Seport 

Judicial  Courtesy. — It  is  so  seldom  that  we  have  to  notice  any 
breach  of  courtesy  displayed  on  our  Bench,  that  the  task  is 
rendered  more  painful  when  it  does  occur.  We  do  not  think, 
however,  that  we  would  be  doing  our  duty  in  the  interest  both  of 
the  Bar  of  Scotland  and  of  the  agents  who  practise  in  the  Supreme 
Courts,  if  we  passed  over  without  remonstrance  some  remarks 
vhich  fell  from  the  learned  Judge  at  the  head  of  the  Court,  while 
giving  judgment  in  a  case  some  weeks  ago.  The  facts  of  the  case 
are,  shortly,  as  follows :— The  master  of  a  school  sued  for  £500  in 
name  of  damages  for  slander  alleged  to  have  been  contained  in  a 
letter  sent  by  defender  to  some  third  party ;  the  defender  pleaded 
^otritas,  and  that  the  letter  was  a  privileged  one.  A  proof  was  taken 
hefore  Lord  Craighill,  who  found  that  the  letter  was  not  privileged, 
that  the  statements  contained  in  it  had  not  been  proved  to  be  true, 
and  awarded  £50  as  damages.  On  appeal  to  the  First  Division  of 
the  Inner  House  the  Lord  Ordinary's  judgment  was  unanimously 
reversed.  After  pronouncing  the  decision  of  the  Courts  the  Lord 
President  is  reported  to  have  added  that. 
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"  He  could  not  part  from  this  case  without  saying  distinctly  that  he  dis- 
approved entirely  of  the  manner  in  which  the  case  haii  been  conducted  in  the 
Outer  House.  This  was  a  case  which  no  consideration  whatever  ought  to  have 
induced  the  parties  or  the  Lord  Ordinary  to  try  without  a  jury.  It  was  a  case 
peculiarly  aoapted  for  the  consideration  of  a  jury;  but  what  was  fer  more 
important,  it  would  have  been  tried  with  one-third  of  the  expense  if  tried 
before  a  jur^,  as  compared  with  the  expense  of  trying  the  case  on  this  record. 
The  trying  m  this  form  of  this  very  paltrv  claim  for  damages  involved  a  waste 
of  judicial  time,  which  he  thought  people  did  not  take  sufficient  account  of. 
He  must  take  leave  to  impress  on  Counsel  and  Agents  that  it  was  their 
duty  to  take  care  that  idl  such  cases  should  be  tried  by  jury.  He  thought 
legal  practitioners  were  betra3ring  the  interests  of  their  clients  when  they 
asked  that  cases  of  this  kind  should  be  tried  by  proof.  And  he  took  leave, 
with  the  greatest  respect  for  his  brethren  in  the  Outer  House,  to  say  that  they 
were  betraying  their  duty  when  they  consented  to  the  causes  being  tried  in 
this  way." 

No  jadge  has  better  kept  up  the  dignity  of  the  Scottish  Bench, 
or  shed  more  lustre  on  it,  than  Lord  President  IngUs ;  but,  with  all 
deference,  we  cannot  help  feeling,  and  feeling  veiy  strongly,  that 
expressions  such  as  he  here  used  are  not  seemly,  containing  as  they 
do  unjustifiable  strictures,  not  only  on  the  Judge  who  tried  the 
cause,  but  on  the  Counsel  engaged  in  it,  and  by  implication  on  the 
whole  Bar,  if  they  follow  their  own  judgment  as  to  the  fitness  or 
unfitness  of  sending  a  case  to  trial  before  a  jury.  The  suitability 
for  juiy  trial  of  the  case  in  question  was  a  matter  of  opinion ;  the 
Lord  President  held  one  view,  the  parties  interested  held  the 
opposite,  and  most  probably  induced  the  Lord  Ordinary  to  make  a 
personal  sacrifice  to  meet  their  views ;  and  it  is  difficult  to  see  how 
any  persons  were  ''betraying  their  duty"  by  exercising  a  right 
conferred  by  Act  of  Parliament.  By  Section  4  of  29  and  30  Vict 
cap.  112,  it  is  enacted  that  ''if  both  parties  consent  thereto  .  .  . 
it  shall  be  contpeterU  to  the  Lord  Ordinary  to  take  proof  in  the 
manner  provided  in  Section  1  hereof  in  any  cause  which  may  be 
in  dependence  before  him;  .  .  .  andthe  judgment  to  be  pronounced 
by  him  upon  such  proof  shall  be  subject  to  review  in  like  manner 
as  other  judgments  pronounced  by  him."  In  the  exercise  of  their 
discretion,  both  parties  in  this  case  consented  to  its  being  tried  before 
the  Lord  Ordinary  alone.  The  Lord  President  may  think  that  they 
exercised  this  discretion  wrongly,  but  surely  the  censure  conveywi 
in  the  expression  "  betraying  their  duty  "  is  too  severe  to  be  applied 
to  what  was,  at  the  worst,  an  error  of  judgment  No  more  high- 
minded  and  honourable  Bar  exists  in  the  world  than  that  of 
Scotland,  and  it  is  with  deep  regret  that  we  find  a  judge  in  the  high 
position  of  the  Lord  President  using  such  language  in  regard  to  it 
As  regards  waste  of  judicial  time,  a  proof  is  generally  a  shorter 
procedure  in  the  Outer  House  than  a  jury  trial,  and  if  an  attempt 
had  been  made  in  the  Inner  House  to  upset  the  verdict  of  a  jury, 
it  would  have  occupied  much  more  time  than  the  mere  hearing  of 
the  appeal  in  this  case  took.  When  such  observations  are  used, 
also,  they  are  apt  to  provoke  unseemly  recrimination.    One  learned 
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judge  has  already  said  that  *'  he  was  not  in  the  least  moved "  by 
the  observations  made ;  and  although  neither  the  judge  who  tried 
the  case,  nor  the  Bar  in  general,  have  seen  proper  to  take  any  action 
in  regard  to  the  remarks  of  the  President,  or  make  any  comment 
on  them,  we  cannot  but  think  that  we  would  be  failing  in  our  duty 
to  the  profession  did  we  not,  with  all  respect,  enter  our  protest 
against  the  languc^  employed  toward  the  Bench  and  the  Bar  on 
the  occasion  referred  to. 

Science  on  Secondary  Punishment, — The  following  very  startling 
suggestion  of  a  complete  cure  fur  crime  is  extracted  from  a  work 
where  it  could  least  have  been  expected.  It  is  taken  from  the 
treatise  on  the  **  Unseen  Universe"  by  Professors  Stewart  and  Tait. 
In  a  passage  treating  on  **  matter  and  ether,**  with  the  diflferent  forms 
and  degrees  of  " energy**  the  calm  philosophers  at  once  thus  burst 
forth  in  the  praise  of  former  days — "  The  good  old  times  of  Merry 
England,  erewhile  the  home  of  the  'miller*  with  his  honest 
quarter-staff  of  jolly  and  chivalrous  wrestlers,  boxers,  and  bowmen, 
now  the  hell  of  ruining  tricks,  garottiug,  gouging,  and  stabbing. 
Now  creatures  in  the  likeness  of  men  vent  their  despicable  passions 
in  murderous  assaults  upon  women  and  children.  BtU  science  hints 
at  an  effectvul  cure.  It  is  probable,  before  many  years  have  passed, 
electricity,  which  by  some  mysterious  means  enables  our  nerves  to 
call  our  muscles  into  play,  will  be  called  on  by  an  enlightened 
Legislature  to  solve  this  desperate  social  problem.  Imprisonment 
has  been  tried  in  vain,  and  besides  it  involves  great  and  needless 
expense.  The  cat,  though  thoroughly  appropriate,  is  objected  to  as 
tending  to  brutalize  the  patient  (?),  and  render  murder  not  unlikely. 
No  such  objections  can  be  ui^d  against  the  use  of  electricity  in 
any  of  its  many  forms.  For  it  can  be  easily  applied  so  as  to  pro- 
duce for  the  requisite  time,  and  for  that  only,  under  the  direction  of 
skilled  physicists  and  physiologists,  absolutely  indescribable  torture 
(unaccompanied  by  wound  or  any  bruise),  thrilling  through  every 
nerve  and  every  fibre  of  the  frames  of  such  miscreants." 

Socicd  SdcTice  Congress. — At  this  meeting,  which  takes  place  at 
Aberdeen  in  September,  we  understand  that  Lord  Gifford  will  pre- 
side over  the  Department  of  Jurisprudence,  the  Lord  Advocate 
over  the  Bepression  of  Crime  Section,  and  Lord  Young  over  the 
Education  Department.  The  following  are  the  questions  for  dis- 
cussion in  the  Jurisprudence  Department: — International  Law 
Section, — 1.  Whether  the  jurisdiction  of  a  nation,  civil  and  criminal, 
over  the  seas  adjoining  its  territory  ought  to  be  general  or  limited, 
and,  if  limited,  to  what  extent  ?  2.  Whether  a  prior  bankruptcy 
in  one  country  ought  not  to  carry  the  right  to  movables  all  over 
the  world  as  against  a  subsequently  declared  bankruptcy  in  another 
country?  Municipal  Law  Section, — 1.  Whether  further  legisla- 
tion is  not  desirable  to  prevent  or  remedy  the  frauds  committ^  by 
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the  promoteis  of  companies  ?  2.  Whether,  and  to  what  extent,  it  is 
expedient  and  practicable  to  alter  or  control  by  l^islative  enact- 
ment contract  between  landlord  and  tenant  ?  Expression  of  Grim 
Section — 1.  Is  it  desirable  to  form  an  intermediate  Industrial  School 
for  the  preparatory  training  of  boys  for  service  in  the  army,  as 
recommended  by  the  Committee  of  the  War  Office  November 
1866?  2.  What  is  the  best  kind  of  labour  for  prisons  and 
reformatory  schools  (a)  in  relation  to  the  prisoner,  {b)  in 
relation  to  the  labour  market?  3.  Can  any  better  measures  be 
devised  for  the  prevention  and  punishment  of  infanticide  ? 

Autumn  Cirewits,  1877, — ^West. — Lord  Justice-Clerk,  and  Lord 
Young. 

Stirling — Tuesday,  4th  September,  at  11  o'clock. 
Inveraray — ^Thursday,  6th  September,  at  11  o'clock. 
Glasgow — Tuesday,   11th   September,  at    11    o'clock.    John 
Burnett,  Esq.,  Advocate-Depute.    .£neas  Macbean,  Clerk. 

South. — ^Lords  Deas  and  Mure. 
Jedburgh — Monday,  3rd  September,  at  1  o'clock. 
Ayr — Thursday,  6th  September. 

Dumfries — Tuesday,   11th  September.    Roger  Montgoinerie, 
Esq.,  Advocate-Depute.     William  Hamilton  Bell,  Clerk. 

North. — Lords  Craighill  and  Adam. 
Inverness — Friday,  7th  September. 
Aberdeen — ^Tuesday,  11th  September. 
Perth — Friday,  14th  September,  at  12  o'clock. 
Dundee — Monday,  17th  September,  at  12  o'clock,    Alexander 
Blair,  Esq.,  Advocate-Depute.    J.  M.  M*Cosh,  Clerk. 

Call  to  the  Bar, — Mb.  Huoh  J.  E.  Fraser,  M.  A.,  has  been  admitted 
a  member  of  the  Faculty  of  Advocates. 


IL  PENSEEOSO  AWOCATO. 

Hence,  pleasures  of  the  town. 

And  all  that  giddy  youth  doth  sweetest  deem, 

How  little  ye  beseem 

A  thoughtful  wearer  of  the  wig  and  gown !  ^ 

Hence  to  the  idle  throng 

Which  round  King  Coal's  bright  gleaming  throne  of  state 

Doth  love  to  congregate ; 

These  giddy  butterflies 

Wlio  the  cool  glow  of  midnight  oil  despise, 

Go  find  a  home  among. 
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But  0  thou  Goddess  come  to  me, 
Sage  child  of  Uranus  and  6e ! 
Themis,  mother  of  that  law 
Which  first  the  light  in  Hellas  saw ; 
Goddess,  come,  and  with  thee  bring 
That  Boman  Code  which  erst  did  sing 
In  flowing  prose  the  lightsome  Paul, 
Gains  and  Modestine,  and  all 
Those  jurists  who,  with  pregnant  pen. 
Thy  foster-children  gave  to  men. 
Bring  too,  0  Goddess,  in  thy  hand, 
The  glories  of  proud  Scotia's  land, — 
Erskine  and  Stair,  and  Joseph  Bell, 
Of  purest  law  the  deepest  welL 
Join  with  these  an  Agent,  who 
Shall  find  me  endless  work  to  do. 
But  chiefest  in  thy  right  hand  bring 
The  dross  (as  wanton  poets  sing) 
That  once  rained  down  on  Danae, 
Each  golden  drop  a  guinea  fee. 
With  thee  I'll  wander,  not  unseen, 
Adown  the  boards,  with  visage  keen. 
Twisting  and  twining  meaningly 
A  dainty  cord,  that  once  did  tie 
A  briefs  fair  form ;  then  hie  away 
To  where  the  lords  do  hold  their  sway, 
Called  by  the  Macer's  cheery  sound 
Peeling  through  all  that  classic  ground. 
Or  in  close  covert,  o'er  some  book, 
Where  but  robed  lawyer's  eyes  may  look. 
In  pleasant  law-room  there  will  I 
Dissolve  into  an  ecstasy 
O'er  legal  problems  neatly  bound, 
Until  my  senses  reel  around. 
Then,  Morpheus,  summon  to  my  brain 
The  fickle  pensioners  of  thy  train. 
While  in  some  strange  and  legal  dream 
Thou,  Themis,  fees  upon  me  stream, 
Till,  dreaming  of  satiety, 
I  wake  to  find  reality. 

May  I  in  healthy  middle  age 
Find  out  some  peaceful  hermitage — 
Some  sheriffship  removed  not  far 
From  where  I  plead  within  the  bar. 
And  may  the  bench  in  season  due 
Crown  eJl  my  life  with  honours  new. 
Bewards  like  these  if  thou  canst  give, 
Themis,  with  thee  I  mean  to  live. 
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SHERIFF  COURT  OF  LANARKSHIRE  (GLASGOW). 
Sheriflb  Clabk  and  Gothris. 

GLABOOW  &  INYXBABT  STEAMBOAT  COMPAVT  V.  D.  &  W.  HSHDKBBON. 

Contract — Specific  imipUmeni  of  a  contract  to  execute  wnh, — ^The  Glasgow  & 
Inverary  Steamboat  Companj  presented  this  petition  in  connection  with  the 
completion  of  the  new  steamer  Lord  of  the  Ida.  The  petitioners  ayened  that 
Messrs.  D.  &  W.  Henderson  &  Co.,  the  builders,  were  not  proceeding  with  the 
steamer  according  to  contract,  and  it  appeared  from  the  statements  of  parties 
that  the  delay  complained  of  arose  from  the  existence  of  a  strike  of  the  ship- 
wrights, and  a  subsequent  lock-out  of  the  other  artizans  employed  in  ship- 
building. There  were,  it  was  stated,  only  the  foreman  and  a  large  number  of 
apprentices,  in  consequence  of  the  present  strike,  employed  on  the  ship,  and 
the  Court  was  asked  to  ordain  the  defenders  to  proceed  with  the  constniction 
of  the  vessel  with  a  complete  and  competent  staff  of  workmen  sufficient  rapidly 
to  fiuish  the  vessel ;  and  fiBLiling  their  doing  so  within  forty-eight  hours  to 
authorize  the  pursuers  to  complete  the  construction  of  the  vessel,  and  to  employ 
all  workmen  rei^uired,  and  that  at  such  rate  of  wages  as  they  may  be  able  to 
obtain  their  services — all  this  at  the  sight  of  a  person  to  be  appointed.  There 
was  no  clause  in  the  contract  authorizing  the  petitioners  on  the  defender's 
failure  or  n^lect  to  enter  on  their  premises  ana  finish  the  contract  at  their 
own  hands. 

The  Sheriff-Substitute  sustained  the  first  plea  for  the  defenders,  viz.  that 
the  petition  was  irrelevant,  and  dismissed  toe  petition,  the  defenders  beisj; 
found  entitled  to  costs. 

"Note, — ^The  law  of  Scotland  has  few  explicit  provisions  as  to  the  specific  pe^ 
formance  of  obligations  and  contracts.  I  have  found  but  two  general  state- 
ments of  the  rule,  besides  the  valuable  discussions  by  Mr.  Fraser.  which  bas 
special  reference  to  the  relation  of  master  and  servant  (Fraser's  M.  and  S.,  p. 
4()  seq.).  Both  of  these  statements  appear  to  be  derived  from  the  Ci\il  Lav 
and  its  commentators,  among  whom  there  was  considerable  difference  of 
opinion  upon  the  question,  wnen  a  creditor  could  insist  on  actual  deliveiy 
or  performance,  or  only  for  damages.  Stair  says  (i.  17-19) — *  This  is  a  general 
rule,  locum  facti  impreetabilii  tubit  damnum  et  interetee;  yet,  in  some  cases,  if 
the  delay  be  wilful  or  fraudulent,  that  the  thing  might  become  nnprestable, 
all  personal  execution  by  escheat  and  caption  will  proved.  ...  In  obligations 
which  are  not  in  dando,  but  infaciendo,  the  common  opinion  of  the  doctors  is 
that  there  can  be  no  pursuit  for  performance,  but  only  for  interest ;  for  before 
the  delay  there  is  no  pursuit,  ana  after  the  credit  one  cannot  pursue  for  pe^ 
formance  but  for  interest ;  but  it  seems  more  suitable  to  equity  that  it  should 
be  in  the  creditor's  qption,  even  after  the  delav,  either  to  sue  for  performance 
or  interest  as  he  pleaseth,  if  both  be  prestable.'  Professor  G.  J,  Bell  in  hu 
*  Principles '  (Sb  29)  says — *  An  obligation  to  perform  an  act  {<td  factum  pnBdan- 
dum)  has  been  held  in  England  not  to  ^und  an  action  at  law,  but  only  a 
remedy  in  equity.  Such  contracts  may  in  Scotland  be  specifically  enforced 
where  the  act  can  be  performed  by  another,  and  the  action  may  be  laid 
alternatively  for  performance  or  for  damages.  Where  the  oblicer  is  himu^  to 
perform  the  act  and  refuses,  or  where  the  act  becomes  impossiue,  damages  are 
substituted  for  specific  performance.' 

**  There  are  very  few  cases  of  specific  implement  of  contracts  in  our  own 
books,  and  of  these  none  throw  any  light  upon  the  principles  according  to 
which  this  remedy  shall  be  given.    In  practice  it  has  not^  so  Deut  as  I  hare 
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been  able  to  ascertain,  been  given  in  any  such  case  as  this.  There  is,  so  far 
as  I  can  find,  no  instance  of  a  contract  for  the  performance  of  work  upon 
corporeal  movables  which  our  Courts  have  enforced  in  forma  specifica.  They 
wiO,  no  doubt,  require  such  implement  where  the  work  is  to  be  done  in  con- 
nection with  land,  e.g.  under  a  contract^  which  has  for  its  object  the  enjoyment 
or  possession  of  land.  They  will  also,  m  some  cases,  enforce  the  execution  of 
a  deed,  or  the  deliverr  of  a  coxporeal  movable.  ' 

"The  most  general  principle  which  underlies  this  procedure  seems  to  be 
that  which  is  expressed  oy  English  writers  on  equity,  when  they  say  that  the 
Court  of  Chancery  enforces  specific  performance  of  contracts  in  cases  where  the 
remedy  at  law  is  plainly  inadequate,  i,e,  where  damages  for  failure  to  perform 
the  contract  do  not  afford  a  complete  remedy.  It  is  obvious  that  where  a  land 
estate  or  a  house  is  sold,  or  a  feu  or  a  lease  entered  into,  the  reasons  for  the 
contract  generaUy  go  deeper  thim  the  mere  pecuniary  value  of  the  subject  of 
the  contract.  It  is  worth  more  to  the,  bu^rer  as  a  home,  or  as  the  seat  of  his 
business,  than  the  mere  price  it  would  bring  in  the  market ;  and  so  where 
delivery  is  refused  or  there  is  a  delay  or  refusal  to  perform  stipulated  condi- 
tions in  or  about  it,  roecific  implement  will  be  ordered.  In  regard  to  manj 
matters  in  which  the  fhiglish  Courts  have  ordered  specific  implement,  there  is 
a  distressing  want  of  consistent  principle ;  but  it  seems  always  to  be  a  condi- 
tion that  cEunages  are  an  insufficient  remedy.  In  this  country,  where  there 
has  never  been  a  distinction  between  courts  of  law  and  of  equity,  though  the 
rei>orted  cases  are  few,  and,  though  purchasers,  unable  to  get  delivery  of  the 
articles  sold  to  them,  generally  elect  to  sue  for  damages,  I  apprehend  that,  in 
practice,  the  right  to  insist  for  specific  implement  of  a  contract,  when  it  con- 
sists merely  in  delivery,  has  never  been  d!enied,  and  is  commonly  enforced,  at 
least  in  cases  where  damages  do  not  give  sufficient  redress.  There  was  a  con- 
troversy much  agitated  among  the  civilians,  from  whom  so  much  of  our  law  is 
borrowed,  upon  uie  question  whether  a  seller  can  be  compelled  to  make  specific 
delivery,  and  the  statements  above  quoted  from  Stair  and  Professor  Bell  are 
directly  traceable  to  these  commentators  and  the  texts  of  the  law-sources  on 
which  they  found.  So  far  as  that  controversy  had  to  do  with  the  specific 
delivery  of  articles  sold,  it  is  beside  the  present  q^uestion ;  but  a  clear  distinc- 
tion was  made — ^was  adopted  by  the  best  authonties  (see  especially  Yinn.  ad 
Inst.  III..  23  pr.  Nos.  3-7 ;  Donell  Coul  B.  xxvi.  6,  ss.  14,  15 ;  B.  xv.  3 ; 
Noodt  ad  Dig.  xix.  1 ;  0pp.  II.  419,  ed.  1724 ;  Pothier  Tr.  du  Contr.  de 
Vente,  sec  68^9  and  has,  I  apprehend,  been  received  in  our  practice,  between 
obligations  which  consist  m  the  transference  of  right  and  possession,  and 
obligations  consiBting  in  the  mere  act  or  work  of  the  obliger — where,  as 
Proiessor  Bell  says, '  the  obliger  is  himself  to  perform  the  act/  or  in  the  words 
of  Vinnius,  'quss  in  meris  faciendi  finibus  consistunt.'  In  these  cases 
damages,  says  Professor  Bell,  'are  substituted  for  specific  performance,' and 
our  practice  is,  I  take  it,  in  conformity  with  this  dictum,  ^ow,  in  this  case, 
the  first  conclusion  is  that  the  defenders  be  '  ordered  to  proceed  with  the  con- 
struction oV  the  steamer  Lord  of  the  Isles  in  a  certain  way,  and  it  appears  just 
to  demand  an  order  on  them  to  fulfil  a  mere  contract  to  do  wori^, — one  of 
which  the  essence  is  a  marvm  factum  of  the  debtor,  precisely  similar  to  an 
obligation  to  copy  the  pursuers  books,  or  dia  a  ditch  for  him — the  examples 
given  by  Pothier  and  in  the  Pandects.  I  think,  therefore,  that  the  petitioners 
would  not  in  the  ordinary  case  be  entitled  to  an  order  upon  the  defenders  to 
proceed  with  the  execution  of  the  contract  to  build  this  ship.  If  this  be  so,  the 
alternative  conclusion,  which  is  that  on  their  failing  to  do  so  within  forty-eight 
hours,  the  pursuer  should  be  authorized  to  proceed  with  and  complete  the 
construction  of  the  vessel,  and  for  that  purpose  to  enter  the  defenders'  yard 
and  use  their  machinery,  appliances,  and  materials— must  be  held,  being 
dependent  and  subsidiiury  to  the  first  inept  conclusion,  to  follow  its  fate. 

^But  the  petitioners  contend  that  here  damages  afford  no  adequate  remedy, 
and  that  therefore,  followine  the  example  of  the  Court  of  Chancery,  and  m 
accordance  with  reason  ana  equity,  the  Court  ought  to  give  an  order  for 
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specific  implement,  and  failing  that  to  anthorize  the  petitioneiB  to  proceed  with 
tne  work  themselves.  The  English  cases  referred  to  have  all  to  do  with 
contracts  for  work  connected  with  realty,  and  there  is  no  case  that  I  am  awaie 
of  which  deals  with  such  circumstances  as  we  have  here  in  a  contract  for  the 
construction  and  delivery  of  a  movable  article.  But  even  if  it  were  so,  there 
IB  no  relevant  avennent  that  damages  afford  an  inadequate  remedy.  On  the 
contrary,  the  petitioners'  case  discloses  just  an  ordinary  case  of  damages  for 
breach  of  contract,  and  all  that  they  sav  themselves^  even  when  they  come  to 
generalities,  is  not  that  damages  would  fail  to  compensate  them  for  their 
anticipated  loss,  but  that  the  <£images  they  will  suffer '  cannot  be  estimated.' 
That  IS  a  different  thing  from  saying  that  no  amount  of  damages  will  be  an 
equivalent  for  the  actual  performance  of  the  contract  The  pursuers  have  not 
founded  to  any  effect  either  in  the  record  or  in  argument  on  the  point  that 
part  of  the  price  has  been  paid,  and  that  therefore  the  ship  has  been  appro- 
priated to  them  and  become  their  property  as  her  construction  proceeded. 
Even  if  they  had,  it  may  be  doubted  whether  this  would  have  brought  them 
within  the  analogy  of  the  cases  relative  to  operations  to  be  performed  on  land. 
For  the  possession  is  still  with  the  builders,  who  have  a  right  of  retention  for 
the  balance  of  the  price ;  and  a  court  granting  such  a  warrant  as  is  asked 
would  interfere  with  this  right  of  retention.  This  would  recjuire  serious  con- 
sideration. I  give  no  opinion  as  to  what  the  result  might  be  if  a  petition  were 
presented  by  tne  pursuers  for  deUveiy  of  an  incomplete  ship,  for  which  they 
nad  partly  paid,  and  which  had  to  that  extent  become  their  property,  setting 
forth  all  the  facts  and  their  desire  and  intention  to  proceed  with  ner  constrac- 
tion  and  completion  at  their  own  hands.  For  the  reasons  stated,  and  in  the 
absence  of  any  precedent  authorizing  such  proceedings  as  the  petitioners  have 
initiated^  I  am  of  opinion  that  the  action  should  be  d^missed." 

The  petitioners  appealed  to  the  Sheriff,  who  adhered  with  this  : — 

"Note, — The  averments  made  by  the  petitioner,  briefly  stated,  amount  to 
the  following  : — That  a  specific  contract  was  entered  into  between  the  parties 
to  have  the  Lord  of  the  Isles  completed  with  all  proper  despatch  ;  that  the 
respoxidents  have  committed  a  breach  of  this  contract  by  not  using  sufficient 
despatch,  and  that  this  has  arisen  in  consequence  partly  of  a  strike  and  partly 
of  a  lock-out ;  that  the  injury  which  may  thereby  accrue  to  the  petitioners 
cannot  be  estimated  in  damages ;  and  that,  therefore,  it  is  the  duty  of  the 
Court,  in  the  exercise  of  its  equitable  jurisdiction,  to  interfere  and  decree 
specific  implement  as  craved.  The  present  question  arises  on  the  relevancy, 
and  therefore  in  dealing  with  it  it  must  be  taken  for  granted  that  tJie  aver- 
ments made  for  the  petitioners  are  substantially  correct.  It  will  thus  appear 
that  the  question  involved  is  in  many  respects  of  a  novel  kind.  Indeed,  it 
does  not  appear  that  any  similar  case  has  ever  occurred  before  in  which,  either 
in  this  country  or  in  England,  a  court  of  equity  was  moved  to  decree  specific 
performance.  One  of  the  most  important  elements  of  novelty  is  that  of  the 
occurrence  of  a  strike,  and  subsequently  of  a  lock-out,  and  in  some  respects  it 
involves  the  important  question  how  far  such  elements,  to  which  the  civil  law 
was  an  entire  stranger,  and  with  which  our  own  Courts  do  not  seem  to  have 
had  much  hitherto  to  do,  affect  the  position  of  parties.  That  being  kept  in 
view,  it  does  not  seem  to  me  that  any  dicta  of  the  Civil  Courts,  or  any 
decisions  either  in  England  or  Scotland  of  an  early  date,  can  have  mu<£ 
bearing  on  this  question,  except  in  so  far  as  the  principles  upon  which  thev 
proceed  may  afford  a  guide  in  dealing  with  these  new  elements.  After  faU 
consideration  of  the  arguments  adduced  on  both  sides,  and  the  authorities,  such 
as  they  were,  which  had  been  collected  with  great  industry  by  the  procurators 
for  the  respective  parties,  I  have  come  to  be  of  opinion  that  the  interlocutor 
appealed  against  ought  to  be  adhered  to,  and  that  for  the  following  reasons  :— 
In  the  first  place,  it  would  seem  that  to  warrant  the  Court  in  decreeing  specific 
implement,  the  contract  founded  upon  shall  itself  be  specific,  andleave  no 
question  open  to  difference  of  construction.    I  do  not  find  that  to  be  the  case 
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in  the  present  instance.  It  is  not  a  time-contract.  Originally,  no  donbt,  the 
offer  nuide  by  the  petitioners  was  of  that  kind ;  but  it  was  accepted  only  with 
a  very  consiaerable  variation,  and  the  effect  of  that  variation  was  to  destroy 
the  character  of  the  time-contract  and  to  substitute  in  its  place  an  undertaking 
to  complete  the  vessel  with  as  much  despatch  as  possible.  Now,  the  mere  fact 
of  this  important  alteration  being  agreed  to  seems  to  me  to  have  an  important 
bearing  in  considering  whether  parties  had  not  in  view  the  possibility  of  the 
completion  of  the  contract  being  affected  by  the  occurrence  of  a  strike  and 
lock-out  such  as  has  eventuated.  But,  however  this  may  be,  the  fact  that  the 
contract  was  not  one  with  a  definite  time  remains  patent.  Secondly,  it  would 
seem  that  specific  performance  will  only  be  decreed  where  it  is  quite  certain 
that  what  respondents  are  asked  to  do  is  something  plainly  within  their  power. 
Now,  I  do  not  think  that  in  the  present  case  the  averments  on  record  can  be 
read  as  alleging  that  to  be  the  actual  fact.  Thirdly,  it  appears  to  be  necessarv, 
to  warrant  decree  for  specific  implement,  that  the  respondents  have  directly 
refused  to  do  that  which  was  incumbent  upon  them  to  do.  The  petitioners' 
averments  do  not,  I  think,  in  the  present  case  amount  to  this.  The  fact  seems 
to  be  that  their  allegations  amount  to  this — that  the  respondents  are  indeed 
proceeding  with  the  completion  of  their  contract,  but  are  not  proceeding  with 
that  rapiditv  which  the  petitioners  think  desirable,  as  required  by  the  contract 
as  construed  by  them.  Now,  if  that  be  so,  their  allegations  do  not,  to  my 
mind,  come  up  to  what  the  Courts  have  hitherto  re(]^uired.  Lastly,  it  would 
seem  that  there  is  not  any  good  reason  for  the  equitable  interference  of  the 
Court,  where  the  ordinary  common-law  remedy  of  damages  would  in  the  end 
be  sufficient  to  meet  the  requirements  of  the  case.  Now,  I  do  not  think  that 
in  the  averments  there  is  any  good  reason  to  doubt  that  the  ordinary  common- 
law  remedy  would  be  insumcient  to  meet  any  case  that  may  eventuate.  It 
may  be  difficult  to  assess  damages  if  the  respondents  are  ultimately  found  to 
be  in  the  wrong ;  but  this  is  a  matter  which  I  cannot  regard  as  bieyond  the 
province  or  nower  of  a  jury.  It  is  remarkable  that  there  is  no  allegation 
whatever  to  tne  effect  that  the  respondents  are  vergentes  ad  inopiam,  or  uiat  if 
a  claim  of  damages  shall  ever  be  constituted  against  them,  they  will  not  be  in 
the  position  to  satisfy  such  claim.  The  complexion  of  the  case  would,  in  fact, 
indicate  sometMng  very  different  Upon  these  grounds,  therefore,  and  without 
drawing  any  distinction  as  between  landed  property  and  property  such  as  that 
now  in  contention,  it  seems  to  me  that  the  petitioners  have  not  made  out  a 
case  for  the  interference  of  the  Court  in  its  equitable  jurisdiction.  To  decree 
specific  p^ormance  or  the  alternative  prayed  for  would  be  a  venr  serious  and 
important  step  to  take.  What  effects  it  mi^ht  have  on  the  business  and 
arrangements  of  the  respondents  it  is  impossible  to  predict  It  is  only  in  a 
case  of  something  approaching  to  absolute  necessity  that  the  Court  would,  I 
tbink,  be  justified  in  taking  so  important  a  step.  Now,  I  do  not  think  any 
sncb  necessity  is  made  out  here,  and  therefore  I  have  adhered  to  the  inter- 
locutor appealed  against" 
Act^^ith, AU.— France, 


FONTIFEZ  &  WOOD  V.  ROBERTSON,  et  COUtra, 

Sak^Beparation, — The  interlocutors  state  the  circumstances  :— 

"  GUugaw,  3fi  Atigust  1876. — Declares  the  proof  closed,  and  having  heard  the 
procurator  for  the  party  Robertson  (the  procurator  for  the  party  Pontifez  & 
Wood  having  declined  to  argue  the  case  for  them),  and  having  considered  the 
wbole  process :  Finds  that  Messrs.  Pontifex  &  Wood  sold  and  delivered  to  the 
P&rtj  Robertson  the  goods  specified  in  the  account  annexed  to  the  summons  at 
tbeir  instance  against  him  at  or  about  the  dates,  and  at  the  prices  therein 
stated :  Finds  that  the  two  casks  of  *  filling-up '  mentioned  in  the  said  account 
were  sold  for  the  purpose  of  being  used,  in  the  process  of  painting  carriages,  to 
produce  a  smooth  surface  suitable  for  receiving  paint  and  varnish :  Finds  that 
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the  party  Bobertson  used  the  first  of  the  said  csflks  of  'fiUSng-up*  m  the 
ordinaiy  course  of  his  basiness  in  the  antomn  and  winter  of  1872,  a^  toat  aboat 
the  beginning  of  December  in  said  year  an  unsightly  eruption  or  looshnen 
appearod  on  the  carriages  on  which  it  had  been  used,  bein^  those  specified  in 
the  account  annexed  to  the  summons,  Rohertaon  y.  Pontifix  dt  Wood :  Finds 
that  this  eruption  was  due  to  some  defect  in  the  preparation  of  the  *  filling- 
up'  for  whicn  the  parties  Pontifex  &  Wood  are  responsible:  Therefore  finds 
them  liable  in  damages  to  the  party  Bobertson  in  tne  action  at  his  instance 
against  ikem,  and  assesses  the  damages  at  j£l80  sterling :  Finds  that  the  psity 
Robertson  is  not  bound  to  pay  for  the  '  filling-up '  in  question,  but  only  to 
return,  if  required,  so  much  as  remains  of  it  to  Messrs.  Pontifex  &  Wood,  and 
that  he  is  therefore  Uab^e  in  the  action  in  which  he  is  defender  for  j£97,  8s.  Id. 
sterling  only :  Accordingly,  in  the  action  at  his  instance  decerns  aoamst  the 
defenders  Pontifex  &  Wood  for  the  balance  of  £82^  lis.  lid.  steuine,  with 
interest  from  the  date  of  citation  in  said  action :  Finds  the  party  BobeitBon 
entitled  to  expenses,  and  remits  the  account  thereof  when  lodged  to  the  auditor 
of  Court  for  taxation.  W.  Gttihbii. 

''Note, — ^When  a  manufacturer  supplies  an  article  which  he  makes  to  be 
applied  to  a  particular  purpose,  so  that  the  buyer  trusts  to  his  judgment  and 
care,  there  is  an  implied  warranty  that  it  is  fit  for  that  purpose,  as  therefore 
there  is  no  question  that  the  'filling-up'  was  so  supplied  in  this  case,  it  is 
unnecessary  to  find  that  an  express  warranty  was  giyen  by  Mr.  Kirlqpatrick, 
the  agent  or  trayeller  for  Messrs.  Pontifex  &  Wood,  although  I  think  uieie  ii 
a  preponderance  of  eyidence  for  the  affirmatiye.  I  haye  no  difficult  in  hold- 
ing that  the  article  in  question  produced  an  imsightly  eruption  on  the  camsges 
to  which  it  was  appli^  so  that  it  was  unfit  for  the  purpose  for  which  it  vii 
bought,  and  caused  a  serious  loss  to  the  purchaser  before  he  discoyeied  the 
defect  The  particular  way  in  which  the  roughness  or  eruption  was  caused  ii 
stUl  a  mystery.  But  I  think  the  real  eyidence  adduced  by  the  pursuer  in  the 
action  of  damages  too  clearly  shows  that  the  origo  mali  was  in  the  '  filling-up' 
alone  to  be  at  cJl  affected  by  the  opinions  of  the  scientific  witnesses.  Tbcft 
gentlemen,  howeyer  learned  and  able  they  may  be,  are  unable  to  point  out  an; 
good  reason  why,  unless  something  is  wrong  in  the  defenders'  composition,  tk« 
carriages  to  whicn  it  was  applied  all  went  wrong,  while  others  painted  pieciaelT 
in  the  same  way,  but  with  different  '  filling-up,'  turned  out  all  right.  And 
this  result  occurred  not  only  in  the  workshop  of  the  pursuer,  but  a£o  in  Uiat 
of  Mr.  Neil,  and  in  a  special  experiment  maae  by  Messrs.  Drew  &  Burnett  I 
am  thus  obliged  to  come  to  the  conclusion  that  though  Messrs.  Pontifex  & 
Wood  are  doubtless  careful  and  skilful  manufacturers,  some  mistake  occurred 
in  the  mixture  of  the  particular  making  of  '  filUng-up '  from  which  Meaoa. 
Bobertson  &  Neil  were  supplied,  and  which  has  unmrtunately  caused  the  loss 
for  which  the  manufacture  must  be  liable.  W.  G.*' 

''  QUugoWf  3n2  Atigust  1876. — I  appeal  a^Eonst  this  interlocutor  and  all  other 
interlocutoispronounced  in  this  action,  and  during  proof  adyerse  to  thepaitiH 
Pontifex  &  Wood  now  appealable,  and  craye  to  be  neard  orally. 

"  Nbilbon  Bibd,  Pror.  for  Pontifex  d  WooiP 

<<  OloMow,  99th  December  1876. — Haying  heard  counsel  for  the  parties  Ponti- 
fex &  Wood,  and  the  procurator  for  the  party  Bobertson,  upon  the  appeal  for 
the  parties  Pontifex  &  Wood,  and  considered  the  proof,  productions,  and  whole 
process:  Finds  that  it  does  not  appear  that  there  was  any  surprise  in  tiie 
eyidence  led  by  the  party  Bobertson,  and  that  the  parties  Pontifex  &  Wood 
had  eyery  reasonable  opportunity  of  leading  whateyer  eyidence  they  thooffht 
proper :  Therefore  adheres  to  the  refusal  by  the  Sheriff-Substitute  of  the  motion 
Wo.  36  of  process  made  by  the  parties  Pontifex  &  Wood,  and  for  the  reaeon 
assigned  by  the  Sheriff-Substitute  adheres  to  the  interlocutor  under  appeal 
and  decerns.  F.  W.  Cla.uk. 
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"Note, — ^Before  entering  on  the  debate  on  the  merits,  the  parties  Pontifex 
&  Wood  moved  the  Court  to  open  up  the  oroof  and  allow  them  an  opportunity 
of  leading  further  evidence  as  regaided  tne  character  of  the  article  suppliea. 
In  point  of  fact,  thej  asked  the  Court  to  allow  them  a  further  opportunity  of 
mating  experiments  on  the  said  article,  and  introducing  the  results  of  such 
experiments  into  the  prooL  Now,  such  a  motion  it  appears  to  me  can  only  be 
granted  on  the  ground  of  surprise  or  improper  admission,  or  exclusion  of 
evidence.  I  cannot  find  anythmg  of  that  kind  here.  Both  parties  seem  to 
have  had  equal  opportunities  of  making  experiments,  and  bringing  up  all 
evidence  they  thought  necessary  or  advisable.  Thev  have  done  so,  and  to 
allow  further  opportunities  for  proceedings  of  this  kind  would  be  to  enter 
upon  a  line  of  inquiry  that  might  well  prove  interminable. 

"  On  the  merits,  I  so  entrrely  concur  with  the  Sheriff-Substitute  that  I  have 
little  to  add  to  what  is  contained  in  his  note.  I  would  say,  however,  that  a 
party  buying  goods  for  a  specific  purpose,  and  who  finds  that  th^  article  does 
not  answer  uie  specific  purpose,  is  not  required  to  explain  why  it  does  not  do 
so.  The  £eu$t  thait  it  does  not,  if  sufficiently  established,  is  enough  to  dischaige 
any  onu8  laid  upon  him.  X^o  doubt  if  his  opponent  could  show  that  the 
&ult  arose  on  the  part  of  the  purchaser  himself,  that  would  shift  the  oniu,  and 
laise  a  contention  which  it  would  be  necessary  for  the  purchaser  to  meet. 
In  the  present  case,  however,  I  must  hold  on  the  evidence  that  the  parties 
Pontifex  &  Wood,  notwithstanding  their  efforts  to  do  so,  have  not  succeeded  in 
fixing  any  fault  of  this  kind  against  the  party  Robertson.  There  is  indeed  some 
evidence  in  this  direction,  but  it  seems  to  me  quite  insufficient,  especially  when 
the  cross-examination  is  considered,  and  when  it  is  contrasted  with  the  foots 
brought  out  on  the  other  side.  Pontifex  &  Wood  founded  strongly  on  the 
evidence  which  they  had  adduced  to  show  that  the  article  now  found  foult 
with  had  been  sold  to  many  other  persons,  and  used  hj  them  without  objection. 
1  do  not  see,  upon  the  whole,  that  their  evidence  in  this  respect  is  of  a  very  con- 
clusive kind ;  but,  be  that  as  it  nuty,  the  question  for  aetermination  is  not 
whether  the  article  was  found  suitable  on  fonner  occasions  when  its  component 
parts  may,  to  some  extent,  have  been  different,  but  whether,  in  the  case  under 
consideration,  it  came  up  to  the  implied  guarantee  contained  in  the  sale.  So 
far  as  I  can  see  the  eviaence  answers  this  question  with  an  emphatic  nega- 
tion. 

''A  strenuous  attempt  was  made  on  the  part  of  Pontifex  &  Wood  to  attack 
the  law  upon  which  tne  Sheriff-Substitute  proceeds  in  his  interlocutor,  and  an 
effort  was  made  to  show  that  according  to  a  recent  decision  in  the  case  of 
Randail  v.  Newson  (L.  T.,  N.  S.,  voL  34,  p.  627),  sellers  are  not  responsible 
for  latent  defects  provided  they  have  used  reasonable  care  and  diligence. 
That  case,  which  had  to  deal  with  a  carriage  pole  which  in  the  course  of  use 
proved  wanting  in  strength,  does  not  appear  to  me  to  have  any  bearing  on  t^e 
present  We  are  dealing  with  a  question  which  distinctly  falls  under  the 
provisions  as  regards  guarantee  contained  in  the  Mercantile  Law  Amendment 
Act;  and  whatever  difficulty  there  might  be  in  testing  the  strength  of  a 
carnage  pole  formed  of  a  piece  of  wood,  which  could  not,  perhaps,  be  subjected 
to  any  extreme  test  without  rendering  it  useless  for  the  purpose  intended,  no 
8Qch  difficulty  can  arise  in  dealing  with  materials  of  a  chemical  nature,  and 
open  to  be  tested  by  chemical  analysis  befoie  being  emploved  for  the 
manufacture  of  an  article  offered  to  the  public  as  sufficient  rnr  a  specific 
pntpose.  It  humbly  appears  to  me,  therefore,  that  the  law  as  laid  down  by 
the  Sheriff-Substitute  is  that  alone  applicable  to  the  foots  of  the  present  case. 

''Objection  was  further  taken  to  the  amount  of  damages  awarded,  as  being, 
in  the  circumstances,  excessive ;  and  it  was  stron^lv  urged  tiiat  the  party 
Bobertson  was  bound,  before  employing  the  article  which  he  had  purchased  so  ex- 
tensively as  he  had  done,  to  have  subjected  it  to  some  preliminary  test,  so  that,  if 
it  were  found  foultv  or  unsuitable,  the  sellers  might  have  had  an  opportunity  of 
taking  it  back  and  supplving  its  place  with  something  else,  and  so  escapinff 
liability  for  the  amount  of  mischief^  which  its  use  is  proved  to  have  occasioned! 
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I  am  not  able  to  accede  to  this  reasoning.  When  a  man  porchases  an  article 
from  a  party  guaranteeing  it,  either  directly  or  by  implication,  as  suitable  for 
a  given  purpose,  there  is  no  obli^tion  laid  upon  him  to  test  its  suitability 
before  emoloyins  it  as  intended.  If  the  partyKobertson  had  been  purchasing 
it  as  a  wnolesaTe  dealer  from  Pontifex  &  Wood,  it  would  surely  never  b* 
contended  that,  before  handing  it  on  to  his  retail  customers,  he  was  bound  to 
have  satisfied  himself  of  its  suitability  by  any  preliminary  test.  If,  indeed,  it 
were  ever  to  get  abroad  that  the  manufacturers  of  an  article  of  the  kind  in 
question  threw  the  responsibility  of  testing  their  production  on  their  customers, 
nothing  perhaps  would  more  effectually  destroy  any  chance  of  success  they 
might  have  in  their  business.  The  manufacturers  themselves  would  be  the 
first  to  exclaim  a^inst  the  establishment  of  any  such  rule.  See^  upon  this 
point,  the  case  of  Dickson  v.  Kinnaird  (Dec  15, 1808,  F.  C). 

"  Upon  the  whole,  I  think  that  the  result  airiv«i  at  by  the  Sheriff-Sub- 
stitute is  well  founded  in  fact  and  in  law.  F.  W.  C." 

The  party  Kobertson  objected  to  the  auditor's  report  in  so  far  as  it  disallowed 
the  expenses  of  his  agent's  fee  attending  the  commission  in  London.  The 
Sheriff-Substitute  pronounced  the  following  interlocutor,  to  which  the  Sheiiff 
adhered  on  appeal : — 

"  Okugow,  3rd  Fdmiary  1877. — Having  heard  parties'  procurators  on  the  note 
of  objections  for  the  party  Robertson  to  the  auditor's  report,  No.  38  of  process : 
Sustains  the  objection  to  the  effect  of  finding  the  party  Robertson  entitled  to 
the  sum  of  £26,  6s.,  being  his  agent's  fee  for  attending  the  proof  on  commission 
in  London,  jitoa({  ultra:  Approves  of  the  auditor's  report  and  decerns  against 
the  parties  Pontifex  &  Wood  for  the  sum  of  X92,  8s.  2d.  of  expenses. 

W.  Guthrie. 

''  NoU, — There  is  no  general  rule  as  to  the  allowance  of  the  chaiges  of  a 
Glasgow  agent  for  attending  a  commission  at  a  distant  place,  though  it  no  doubt 
happens  in  the  majority  of  cases  that  the  auditor  and  the  Court  are  of  opinion 
that  the  case  could  have  been  well  enough  managed  by  the  employment  of  an 
agent  residing  in  the  place  where  the  commission  is  executed,  and  therefore 
allow  only  the  fees  which  would  have  been  due  to  him.  This,  however,  is  a 
apecial  case.  It  is  not  a  mere  examination  of  havers  or  of  a  solitary  witness. 
The  most  important  part  of  the  objector's  proof  was  to  be  taken  in  London. 
It  was  to  consist  of  scientific  evidence  brought  to  meet  the  pursuer's  case.  It 
was  of  such  a  nature  that  the  Glasgow  agent  of  Messrs.  Pontifex  &  Wood  who 
had  conducted  the  case  here  went  to  London  for  it,  although  his  clients  and 
their  ordinary  legal  advisers  were  there.  In  these  circumstances,  I  think  it  is 
sufiiciently  clear  that  there  is  a  strong  case  for  allowing  the  chaiges  of  the 
other  party,  there  being  no  absolute  rule  against  it.  I  have  only  to  lemari^ 
further  that  the  expense  would  probably  have  been  much  less  on  both  sides 
had  the  commissioner  complied  with  the  reasonable  request  of  both  parties 
that  he  should  sppoint  a  snorthand  writer.  W.  G." 

Aei^ — Bird  dt  Sim, AlU^Bannatyne,  Kirkwoody  db  M'JanneU. 


SHERIFF  COURT  OF  BANFFSHIRE. 
Sheriff  Scott  Moncrisff. 

CAMSRON  v.  HAT. 

Procut — AmendmevU  of  Petition — Sheriff  (hurt  {Scotland)  Act,  1876,  sees,  6  d 
24.— The  fjEU^ts  of  this  case  are  explained  in  the  note  by  the  Sheriff-SuUtitute  :— 

<'  Banff,  22nd  June  1877. — Having  made  avizandum  with  the  minute  of 
amendment  proposed  by  the  pursuer,  and  answers  for  the  defender,  sustains 
said  minute ;  and  on  payment  by  the  pursuer  to  the  defender  of  one  guinea 
of  modified  expenses,  allows  the  amendment  proposed  therein  to  be  made,  and 
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in  respect  thereof  repels  the  preliminary  plea  stated  for  the  defenders,  and 
decerns.  Farther  appoints  parties'  procurators  to  meet  to  adiust  and  close  the 
record y  and  assigns  the  27th  day  of  June  curt  at  11  o'clock  forenoon  for 
that  purpose.  W.  G.  Scott  Monobieff. 

"  Note. — The  petition  in  this  case  craves  decree  for  payment  of  the  sum  of 
;C38, ''being  the  amount  contained  in  a  bill  drawn  by  the  defender  upon  and 
accepted  by  the  pursuer  for  the  accommodation  of  the  defender,  dated  the  6th 
day  of  October  1873  years,  and  payable  two  months  after  date,  and  which  bill 
was  retired  bv  the  pursuer,  and  is  herewith  produced  together  with  a  letter 
holograph  of  the  defender  acknowledging  that  the  said  bill  was  accepted  for  his 
accommodation,'  and  interest  was  asked  from  the  date  '  when  the  said  bill  was 
retired  by  him.'  Now  the  6th  section  of  the  SherifF  Courts  Act,  1876,  expressly 
provides  that  the  prayer  of  the  petition  is  to  be  without  any  statement  whatever 
of  the  grounds  of  action.  Clearly,  therefore,  this  petition  was  inconsistent  with 
the  statutory  form.  A  motion  on  the  part  of  the  nursuers  to  have  the  sentence 
quoted  above  deleted  was  opposed  on  the  ground  that  such  amendment  must 
be  held  incompetent,  not  bemg  of  the  nature  contemplated  by  the  24th  section 
of  the  same  statute  which  provides  for  the  correction  of  errors  and  defects  in 
the  record. 

"  Now,  without  determining  whether  or  not  the  proposed  amendment  would 
precisely  come  under  the  24th  section,  it  must  be  remembered  that  before  the 
Act  of  1876  passed,  there  was  vested  in  the  Court  ample  power  to  deal  with 
amendments  as  should  deem  reasonable,  and  that  power  has  not  certainly  been 
taken  away  or  limited  by  recent  legislation. 

"  The  decisions  afford  examples  of  a  great  variety  of  amendments  which  have 
been  allowed  in  this  way.  The  Sheriff-Substitute  may  refer  to  one  case,  that 
of  Mackenzie  v.  Young  (January  21, 1859,  21  D.  304),  where  permission  to  de- 
lete a  wholly  incompetent  warrant  of  inhibition  contained  m  the  will  of  an 
ordinanr  sunmions  was  given  by  the  Court,  the  Lord  President  remarking, '  I 
think  the  blunder  is  of  such  a  kind  that  the  objectionable  matter  may  be 
deleted  without  making  the  summons  invalid.' 

**  The  same  opinion,  it  is  thought,  may  be  safely  expressed  concerning  the 
present  case.  W.  G.  S.  M." 


^teB  of  (SngltBh,  ^mzxxtm,  mtb  Colonml  CaBCB. 


JuRiSDiOTiON. — Possession  of  skip  by  foreigners— Bail— Gie^  subjects,  P.  &  P., 
in  possession  of  a  Qreek  ship,  under  a  judgment  of  a  Greek  Court  brought  the 
ship  to  this  country,  where  they  were  forcibly  dispossessed  by  E.,  another 
Greek  subject.  In  a  cause  of  possession  by  P.  &  P.  the  Consul- General  of 
Greece  requested  the  English  Admiralty  Court  to  entertain  the  suit : — Held^ 
that  the  Court  had  jurisdiction. — Ths  Evangelistria — Empirikos  v.  Piangos, 
46  L.  J.  Eep.  P.  D.  &  A.  1. 

In  suits  for  possession  the  Court  of  Admiralty  can  take  bail. — Ibid. 

Defamation. — Libel  in  newspaper — Privileged  occasion — Matter  of  public 
intenst — Board  of  guardia/ns, — In  an  action  against  a  newspaper  for  libel  in 
publishing  an  ex  parte  statement,  made  at  a  meeting  of  a  boara  of  guardians, 
and  a  conversation  thereon,  defamatory  of  the  plaintiff  as  medical  officer  of  an 
umon*. — Held,  that  although  the  subject-matter  of  the  libel  was  of  public 
utterest  and  the  report  a  £ur  report  without  malice,  yet  the  occasion  was  not 
privileged ;  for  a  meeting  of  a  board  of  guardians  is  not  necessarily  a  public 
i^eetmg ;  and  if  public,  is  not  of  such  importance  as  to  bring  the  publication 
of  its  debates  under  the  rule  which  applies  to  judicial  proceedings  and  debates 
m  Parliament— PtffreU  v.  Sowler  (App.),  46  L.  J.  Bep.  C.P.  308. 
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Patent. — InfringemerU — Novelty — Ambiguity  of  gpeeificatian. — The  office  of 
the  claim  at  the  end  of  a  Bpeci&cation  is  to  tell  the  public  exactly  what  the 
invention  is,  and  when,  according  to  the  natural  constraction  of  the  claim,  a 
patent  would  be  void  for  want  of  novelty,  the  patentee  is  not  at  liberty  to  refer 
to  the  descriptive  part  of  and  drawings  accompanying  the  specificatioiiy  for  the 
purpose  of  validatmg  the  patent  by  showing  that  some  other  is  the  true  con- 
struction.—HinJbs  V.  The  Safety  Lighting  Co,^  46  L.  J.  Bep.  Ch.  185. 

LiB^L— Slander  of  title— Construction  of  letter — Copyright  act. — Plaintiffs 
having  advertised  that  they  were  about  to  sing  at  certain  music  halls  at  which 
they  had  been  encaged  to  sing  in  public,  and  that  they  had  the  penxiisaion  of 
certain  music  pubiisnerB,  therein  mentioned,  to  sing  any  morceaux  from  their 
musical  publications,  defendant  wrote  to  the  proprietors  of  such  music  halls 
letters,  in  which,  after  referring;  to  such  advertisement,  and  expressing  a  doubt 
that  two  of  such  music  publishers  had  given  such  unqu^ned  sanction,  he 
stated  that  he  held  powers  of  attorney  over  certain  publications  issued  by  these 
two  publishers  as  to  the  sole  liberty  of  public  performance  which  they  never 
possessed.  He  also  stated  that,  although  he  knew  it  was  ^uite  unintentional 
on  the  part  of  plaintiffs,  the  advertisement,  if  relied  upon  m  every  particular 
by  proprietors  en«igi^  them,  was  calculated  to  lead  such  proprietors  to  incur 
penalties  under  uie  Copyright  Act.  In  an  action  for  dama^  for  writing 
these  letters, — Held^  that  the  letters  were  capable  of  a  construction  which  was 
libellous,  and  ought,  therefore,  to  be  submitted  to  a  jury. — Hart  v.  JFaU^  46 
L.  J.  Rep.  C.  P.  227. 

NlBOLlosNCB. — Penonal  imuriee — Baihoay  Company — Evidence  of  negtigenu— 
OverMing  carriagee — Crowded  platform. — Plaintiff  was  a  passenger  in  a  railway 
carnage,  when  three  persons  ^t  in  beyond  the  number  it  was  constructed  to 
carry,  and  remained  standing  in  it  until  the  train  arrived  at  the  next  station, 
where,  the  platform  being  crowded,  a  rush  was  made  for  places,  and,  notwith- 
standing there  were  these  three  extra  pernons  in  the  carriage,  the  door  wai 
opened,  and  others  tried  to  get  in.  Plaintiff  rose  from  his  seat  and  raised  hii 
hand  to  prevent  them,  when  the  train  moved  on,  and  plaintiff  fell  forwaid 
with  his  nand  on  the  hinge  of  the  door.  At  that  moment  a  porter  pushed 
away  the  people  who  were  trying  to  get  in,  and  slammed  the  aoor,  crushing 
plaintiff's  fingers: — Heldy  in  an  action  for  the  injury  so  caused — Bv  Cockbuin, 
C.  J.)  and  Amphlett,  J. A.,  both  on  the  authority  of  Bridges  v.  The  North  London 
HaUway  Company^  and  independently  of  authority,  that  the  above  facts  consti- 
tuted evidence  of  n^ligence  to  go  to  the  jury.  By  Eelly^  CB.,  and  Bramwell, 
J.A., — That  no  prmciple  of  law  whatever  was  laid  down  m  the  case  of  Bridga 
y.  The  North  London  Bailway  Company,  and  that  the  above  facts  constituted 
no  evidence  of  negligence.---Jiaclbo»  v.  The  Metropolitan  Bailway  Company 
(App.),  46  L.  J.  Rep.  C.P.  376. 

CoMFANT. — Distribution  of  shares  in  order  to  increase  votingjpower — Refusal  to 
receive  votes— Recognition  of  trust — Action  against  directors — use  of  name  ofai>m' 
pany, — The  articles  of  association  of  a  limited  company  provided  that  evexy 
member  holding  at  least  ten  shares  should  have  one  vote  for  every  complete 
number  of  ten  shares,  with  this  lindt,  that  no  shareholder  should  be  entitled 
to  more  than  100  votes  in  all ;  and  that  the  company  should  not  be  affected 
by  notice  of  any  trust  At  a  meeting  of  the  company  a  poll  took  place  upon 
an  amendment  to  a  resolution,  and  the  chairman  declared  the  amendment 
carried,  but  it  would  have  been  lost  if  the  chairman  had  not  ruled  out  6^ 
votes,  on  the  ground  that  (as  the  fact  was)  they  were  given  by  nominees  of  P. 
and.  other  lai^  shareholders,  who  had  executed  duly  repstered  tnmsfen  of 
some  other  ^ares,  for  the  sole  purpose  of  increasing  their  voting  powers  :— 
Held,  that  the  votes  ou^ht  to  have  been  counted  in,  the  right  of  voting  being 
the  legal  right  of  a  r^;istered  shareholder,  and  the  directors  having  no  right  to 
inquire  into  lus  motives^  or  his  beneficial  interest  in  his  shares. — FendsrY^ 
Lushington,  46  L.  J.  Bep.  Ch.  317. 


THE 

JOURNAL  OF  JURISPRUDENCE. 


GAVELKIND,  A  PECULIAR  TENURE  OF  LAND  IN  THE 
COUNTY  OF  KENT. 

No.  L 

We  are  so  little  accustomed  in  Scotland  to  find  local  custom  or 

usage,  much  less  local  tenure,  overriding  the  common  law  of  the 

country,  that  it  may  possibly  be  an  interesting  subject  for  our 

readers  if  we  attempt  within  the  brief  space  necessarily  afforded 

by  these  pages  to  give  a  description  of  one  of  the  most  conspicuous 

local  peculiarities  in  the  law  of  England,  associated  with  land  in 

certain  districts,  and  handed  down  fi*om  at  least  pre- Norman  days. 

Here,  with  perhaps  the  exception  of  the  Udal  rights  in  Orkney 

and  Shetland,  or  of  the  kindly  tenants  of  Lochmaben,  all  tenure  of 

land  is  referable  to  one,  if  not  veiy  simple,  yet  at  the  same  time 

very  uniform,  system,  and  the  origin  of  that  exception  among  the 

Udallers  in  the  northern  islands  can  be  distinctly  traced,  and  shown 

to  have  been  derived  from  the  special  manner  in  which  those  two 

insular  counties  became  an  appanage  of  the  Scottish  Crown; 

namely,  at  first  by  mortgage,  and  at  last  by  a  species  of  foreclosure 

wherein  their  privileges  were  particularly  reserved.    In  England, 

however,  these  local  modifications  of  the  land  laws  are  not  one,  but 

many,  not  confined  to  one  county  or  district,  but  spread  over  the 

whole  length  and  breadth  of  the  kingdom  in  varying  shapes  and 

with  varying  force,  always  modifying,  and  sometimes  even  defying 

the  common  law.    We  now  propose  to  describe  the  peculiarities 

which  attend  the  tenure  of  gavelkind  and  the  customs  incidental 

thereto,  as  being  certainly  remarkable  above  many  others  in  the 

almost  misty  antiquity  of  their  origin,  in  the  extent  of  coimtry 

where  they  are  to  be  found,  and  in  the  force  and  life  of  their 

influence  even  to  this  day. 

Gavelkind  may  be  at  the  outset  briefly  defined  as  a  species  of 
tenure  in  land  whereof  it  is  an  incident  that  the  succession  in  case 
of  intestacy  opens  not  to  the  eldest  son  only,  but  to  all  the  sons  of 
the  deceased  in  equal  shares,  the  same  rule  being  also,  where  lands 
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are  held  by  this  tenure,  extended  to  collaterals  should  nearer  hein 
fail.  This,  of  course,  though  the  most  conspicuous,  is  not  the  only 
peculiarity  of  the  usages  found  in  connection  with  gavelkind;  but 
we  shall  consider  these  other  features  more  conveniently  her^iter, 
and  may,  in  the  first  place,  endeavour  to  trace  the  origin  and  histoiy 
of  a  tenure  which  has  by  an  eminent  jurist  been  described  as  "  The 
Common  Law  of  Kent"  That  origin  is  probably  to  be  sought 
for  in  the  law  and  customs  of  the  Saxons  and  of  the  Jutes.  Both 
these  races  seem  to  have  possessed  land  by  a  tenure  and  a  rule  of 
descent  analogous  to  that  found  in  gavelkind;  for  it  is  to  be  observed 
that,  strictly  speaking,  gavelkind  is  a  term  referable  solely  to  the 
mode  of  tenure,  and  not  to  the  way  in  which  the  lands  of  intestates 
are  to  be  divided  at  death,  this  partibility  and  other  peculiarities 
being  but  customs  incidental  and  annexed  to  this  kind  of  holding, 
and  not  portions  of,  or  necessarily  included  in  it.  This  view 
is  taken  by  Sobinson  in  his  standard  though  now  somewhat  anti- 
quated work  upon  the  subject,  and  it  is  also  much  dwelt  upon  by 
Mr.  Elton,  the  most  recent  vniter  on  the  tenures  of  Kent 

Perhaps,  in  trying  at  the  outset  to  make  this  distinction  clear,  we 
cannot  do  better  than  quote  the  words  of  Wright  (Tenures,  p  214): 
''  The  partible  quality,"  he  says,  "  of  most  of  the  lands  of  Kent  was 
not  a  particular  or  proper  effect  of  gavelkind  tenure;  and  bow 
particular  soever  the  continuance  of  this  course  of  descent  may 
appear  to  us  at  this  day,  yet  if  we  consider  gavelkind  as  a  species 
of  socage  tenure,  and  that  all  tenures  by  socage,  or  of  the  nature  of 
socage,  were  anciently  in  point  of  succession  cUvisible,  it  wiU  appear 
much  more  extraordinary  that  all  other  counties  should  depart 
from  this  the  most  ancient  and  natural  course,  than  that  this 
particular  county  should  retain  it"  Keeping  this  before  us,  we  can 
clearly  see  how  impossible  it  would  be  for  the  custom  to  expand 
now-a-days  so  as  to  include  lands  formerly  free  from  it,  because  no 
lands  can  be  in  the  position  of  having  been  held  from  the  days  of 
the  Conqueror  by  two  alternative  tenures:  had  gavelkind  been 
merely  a  custom  attached  to  lands,  it  might  possibly  have  been 
gained  or  have  been  lost,  but  being  a  distinct  tenure,  it  has  through- 
out only  ruled  in  those  lands  which  have  known  no  other. 

As  to  the  meaning  of  the  word  itself,  very  wide  have  been  the 
differences  of  opinion,  some  authors,  such  as  Taylor  (History  of 
Gavelkind,  pp.  26, 132),  giving  it  a  mixed  derivation  partly  British 
and  partly  Saxon,  and  considerable  additional  weight  is  given 
to  the  theory  propounded  in  Taylor  by  a  consideration  of  the 
places  in  which  the  custom  with  various  local  peculiarities  still 
subsists,  for  we  find  it  in  Wales — of  undoubtedly  Celtic  origin — and 
in  such  places  as  Chester,  Usk,  or  Urchenfield  in  Herefordshire, 
where  it  has  evidently  been  introduced  from  the  Welsh;  again 
at  Exeter  it  is  found,  in  close  proximity  to  Cornwall,  another 
of  the  outlyin<(  and  wild  districts  into  whose  fastnesses  the  old 
Celtic  race  of  Britain  retreated  befoi-e  their  conquerors.     Still,  not- 
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withstanding  these  circumstances,  we  confess  that  the  views  of 
Lambarde  in  his  Perambulation  of  Kent,  or  of  Somner  (Inquiry  into 
Gavelkind,  p.  12),  appear  to  be  the  more  natural,  and  that  the  true 
origin  of  the  word  is  to  be  found  in  the  Saxon  "gavel" — "rent  by 
service,"  and  "gecynde"  or  kind — nature  or  quality.  This  the 
learned  writer  illustrates  by  the  use  of  "gavel "  in  such  words  as 
"gavel-corn" — rent  paid  in  com,  or  wherein  the  delivery  of  so  much 
com  was  the  form  in  which  service  was  rendered, — indeed  certain 
freeholders  to  this  day  pay  6d.  per  acre  of  "corn-gavel:"  again 
there  is  "gavel-erth" — rent  by  tillage,  the  person  who  was 
liable  in  the  service  being  appropriately  called  "gavel-man." 
So  also  we  may  compare  our  present  word  "gable"  as  applied  to 
the  end  of  a  house,  and  as  possibly  derivable  from  "  gavel-rafter 
rent,"  the  tenants  having  to  contribute  the  materials  of  that 
portion  of  the  building.  We  have  thus  in  "gavelkind"  a  word 
intended  to  distinguish  lands  held  by  this  tenure  from  those  held 
by  the  more  usual  tenure  of  military-service  or  knight-service 
lands.  Yet  once  more  we  may  use  an  illustration  from  Scottish 
legal  sources,  for  we  have  at  and  near  Lochmaben,  in  Dumfriesshire, 
a  considerable  body  of  small  landholders  called  the  kindly  tenants 
of  Lochmaben,  who  are  so  termed  from  paying  their  rent  by  service, 
now,  of  course,  commuted  to  a  fixity  of  tenure  with  a  fixed  nominal 
rent. 

But  putting  aside,  as  somewhat  too  antiquarian,  such  inquiries,  we 
may  look  at  the  history  of  the  tenure  itself  so  far  as  it  can  be  spelt 
out  of  its  surroundings.  If  we  commence  our  brief  inquiry  at  a 
date  sufficiently  before  the  Norman  Conquest  to  be  sure  that  Nor- 
man influence  had  not  begun  to  operate,  we  learn  that  all  lands 
were  of  two  kinds,  they  were  held  by  either  allodial  or  socage 
tenure.  AUodial  lands  were  those  of  the  King,  the  Church,  and 
the  nobility ;  socage  lands  were  those  of  farmers.  Now  all  this 
soci^e-land  was  "gavel-land"  for  which  rent-service  was  due. 
Immediately  before  the  Conquest  the  manorial  system  was  intro- 
duced, and  at  that  time  the  proportion  was  about  one-third  of 
demesne,  the  property  of  the  lord,  and  two-thirds  of  socage  held 
by  tenanta  After  the  fall  of  the  Saxons  their  descendants  in  Kent 
preserved  their  old  tenures, "  a  special  privilege,"  Elton  says, "  gained 
by  the  early  submission  of  the  province,'  and  accordingly  the 
gavelkind  liberties  were  left  to  those  who  held  in  socage,  and  who 
received  back  their  lands,  not  in  villenage,  as  others  did,  but  in 
socage  as  free  as  before.  Only  then  we  may  say  those  parts  of 
Kent  are  gavelkind  which  were  socage  of  old,  but  that  no  sub- 
sequent conversion  into  socage  of  another  tenure  will  thereby  attach 
the  qualities  of  gavelkind  to  the  converted  lands.  It  also  appears 
probable  that  prior  to  the  Norman  Conquest  all  children,  both 
male  and  female  alike,  inherited  the  estate  in  equal  shares,  though 
we  do  not  exactly  know  on  what  principle  the  division  proceeded. 
Chief  Justice  Holt,  in  1701,  in  the  case  of  BlacJcborough  v.  Davis 
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(1  P.  Wma,  p.  50),  sajrs  that  "  by  the  ancient  laws  here,  before 
and  at  the  Conqueet,  all  the  descendants,  sons  and  daughters  in 
general,  did  inherit  as  well  the  real  as  the  personal  estate  of  the 
ancestor,  equally  and  in  a  like  proportioh ;"  and  he  quotes  authori- 
ties for  this  dictum.  After  the  Normans  had  obtained  possession 
of  England,  and  had  introduced  a  military  tenure,  it  is  easy  to  see 
how  a  law  of  primogeniture  as  to  land  might  arise  from  the  fact 
that  the  eldest  son  would  be  the  soonest  able  to  fulfil  the  requisite 
conditions  of  service.  This  species  of  tenure,  we  may  notice 
incidentally,  corresponds  to  the  old  Scottish  ward-tenure ;  and  the 
tenure  of  feu-farm,  out  of  which  our  modem  feu  has  grown,  finds 
its  equivalent  in  the  English  socage  lauds.  The  lands  of  the 
manors  which  had  formed  the  lord's  demesne  and  the  allodial  lands 
where  no  manors  existed  were  granted  out  in  this  military  tenure, 
the  recipients  being  bound  in  proportion  to  the  extent  to  famish 
men  for  war.  On  the  other  hand,  the  socage  lands  of  Kent,  and  at 
first,  perhaps,  of  many  other  parts  of  the  country,  were  left  in  their 
former  position,  and  the  customs  incidental  to  them  were  also  left 
It  seems,  however,  that  gradually  socage  lands  came  to  be  governed 
in  most  instances  by  the  law  of  military  tenure,  "  the  owners,"  it 
has  been  said, "  of  socage  tenements  choosing  rather  to  deprive  their 
younger  sons  of  their  customary- share  of  the  inheritance  than  that 
their  elder  son  should  not  be  in  a  condition  to  emulate  the  state 
and  grandeur  of  the  military  tenants."  This  partible  character 
also,  at  least  according  to  Hale,  became  objectionable  because 
**  it  did  by  degrees  bring  the  inhabitants  to  a  low  kind  of  countir 
living."  So  ^t  in  those  days,  as  in  the  present,  it  was  at  leai^ 
deemed  the  proper  thing  to  have  a  house  in  towa  The  change, 
however,  was  very  rapid.  By  the  time  of  Henry  I.,  or  within  fifty 
years  of  the  Conquest,  it  was  no  longer  the  law  that  females  should 
succeed  as  well  as  males  even  in  socage  lands,  and  although  all  sons 
still  took  equally,  the  civil  wars  during  the  reign  of  Stephen,  and 
the  consequent  necessity  for  every  man  to  be  ready  by  arms  to 
defend  his  rights,  developed  the  system  of  primogeniture  so  much 
that  when  Henry  II.  was  King,  as  we  read  in  a  contemporary 
author,  to  enable  sons  to  take  equally  there  must  be  free  socage, 
and  the  land  must  have  been  divided  for  time  immemorial  ''Si 
vero  fuerit  liber  sockmannus,  tunc  quidem  dividetur  hsereditas, 
inter  omnes  filios,  quotquot  sunt,  per  partes  sequales,  si  fuerit 
soc^um  et  id  antiquitus  divisum"  (Glanville,  vii.  3).  By  the 
time  of  John  the  right  of  primogeniture  was  fully  established 
There  were  no  doubt  at  that  time  many  more  lands  governed  by 
the  older  tenure  than  we  find  at  present,  but  the  presumptio^i  of 
law  had  come  to  be  entirely  on  the  side  of  the  new  order  of 
things,  and  to  elide  that  presumption  the  onus  of  proving  the 
continued  existence  of  the  socage  tenure  was  thrown  on  him 
who  alleged  it. 
During  all  this  period,  however,  and  while  the  rest  of  England 
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was  gradually  adoptdng  a  change  in  the  law  of  succession  in  real 
estate,  it  is  remarkable  to  find  the  county  of  Kent  retaining 
resolutely  the  older  tenure  and  the  older  laws.    In  the  21st  year 
of  Edwajrd  I.  the  body  of  Kentish  usages  as  wt  now  possess  them 
received  formal  recognition,  while  the  rest  of  socage  lands  through- 
out England  had  lost  their  partibility,  and  fallen  under  the  same 
laws  of  descent  as  the  other  lands ;  and  by  the  end  of  the  reign  of 
Sichard  II.  the  limits  of  the  lands  held  by  this  tenure  had  come  to 
be  known  and  were  definitely  fixed.    This  general  tenure,  however, 
does  not  extend  over  any  of  the  old  allodial  lands,  and  never  has 
so  extended,  being  confined  to  the  ancient  socage  lands  of  Kent, 
and  that  to  so  large  a  degree  that  we  are  told  as  late  as  the  reign 
of  Henry  VI.  that  there  were  only  from  thirty  to  forty  persons  in 
the  whole  of  that  county  the  descent  of  whose  land  was  not  regu- 
lated by  the  rules  of  gavelkind.    There  we  are  told  "  every  son  is 
as  great  a  gentleman  as  the  eldest  son  is."    As  to  the  cause  of  this 
(patting  aside  the  pretended  concession  by  the  Conqueror  based  on 
"  that  Bomantick  Story  of  their  Moving  Wood  "),  many  have  found 
it  in  the  resolute  yeomaA  spirit  of  the  men  of  Kent    **  It  was  land," 
Somner  says  (p.  90), "  which  by  the  nature  of  it  appertained  not 
to  the  gentry,  but  to  the  yeomanry,  whose  name  or  house  they 
cared  not  much  to  uphold  by  keeping  the  inheritance  to  the  elder 
brother."     This  may  be  so,  or  Elton,  whom  we  have  already  quoted, 
may  be  right  in  thinking  that  it  was  the  very  reverse  of  obstinate 
resistance  which  proved  the  safety  of  the  Kentish  yeomen ;  but  be 
this  as  it  may,  we  must  now  proceed  to  examine  the  nature  of 
gavelkind  itself,  and  to  mention  the  leading  customs  attached  to 
this  ancient  socage  tenure  as  they  are  found  in  the  county  of  Kent. 
First  and  foremost,  of  course,  comes  the  partible  character  of  the 
land,  the  descent  of  the  estate  in  case  of  intestacy.    This  we  have 
already  alluded  to,  and  it  is  summed  up  in  an  ancient  statute  (17 
Edward  II.  c.  16)  thus:  "In  Kent  in  gavelkind  all  heirs  males 
shall  divide  their  inheritance,  and  likewise  women ;  but  women 
shall  not  partake  with  men."    We  may  further  add  that  a  female 
is  entitled  in  gavelkind  to  claim  her  share  by  representation  even 
among  males,  thus  a  daughter  is  deemed  to  be  entitled  to  the  share 
of  her  father  though  he  may  have  predeceased  his  parent.    Again 
it  has  been  held  {Clements  v.  Scudamore,  6  Mod.  121,  S.  0.  Salk.  243) 
that  the  female  representative  of  a  son,  who  had  died  prior  to  the 
purchase  of  the  land  by  his  father,  was  nevertheless  as  in  right  of 
her  parent  entitled  to  participate  in  the  division.    Without  enter- 
ing into  further  details  on  this  matter,  we  may  add  that  the  same 
niles  apply  in  the  case  of  collaterals,  and  all  brothers  inherit 
equally  as  heirs  in  gavelkind  to  the  common  ancestor,  half-blood 
and  fcdl-blood  alike,  and  further,  the  succession  among  collaterals, 
^here  there  is  representation,  is  not  per  capita,  but  per  stirpes 
(Chitty  on  Descents,  p.  183  et  seq.).     These  general  rules  are  said 
to  ^pply  even  in  an  estate-tail, "  for  it  is  part  of  the  old  fee-simple 
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though  the  tail  be  created  de  novo"  Where  a  father  possessed 
of  an  estate  held  by  this  tenure,  and  subject  to  these  customs, 
grants  a  bond  over  the  land,  and  thereafter  dies  intestate,  all  his 
sons  sharing  in  the  division  are  bound  by  their  ancestor's  act,  but 
only  to  the  extent  of  the  value  of  the  land  which  has  descended  to 
them  {BuckUy  v.  Nightingale^  1  Strange,  665).  Again  (to  express 
according  to  our  own  terms  the  technical  English  conveyance),  when 
gavelkind  lands  are  destined  to  A  in  liferent,  and  to  the  heirs  of  B 
in  fee,  this  has  been  decided  to  confer  the  fee  upon  B's  eldest  son 
only,  the  land  being  taken  not  by  way  of  succession,  but  solely  under 
the  destination  (2%ory  v.  Owen,  2  Sm.  and  G.  90).  It  has  been 
decided  that  the  rents  of  gavelkind  land  descend  to  all  the  brothers 
just  in  the  same  way,  and  according  to  the  same  rules,  by  which 
the  land  itself  descends  (Brown  v.  Dyer,  11.  Mod.  98).  If  a  man 
possessed  of  lands  held  by  this  tenure  makes  an  agreement  to  sell 
them,  but  dies  before  the  purchase  has  been  completed,  then  all  his 
sons,  and  not  the  eldest  only,  are  regarded  by  the  law  as  trustees 
for  the  buyer,  and  accordingly  are  bound  to  implement  the  bargain. 
On  the  other  hand,  suppose  a  sum  of  money  to  have  been  obtained 
as  the  proceeds  of  the  sale  of  gavelkind  lands,  and  that  the  person 
leaving  this  money  has  directed  his  trustees  to  invest  it  in  the  pur- 
chase of  other  freehold  lands,  then  it  is  settled  law  that  in  event  of 
the  death  and  intestacy  of  the  beneficiary  under  the  will,  that  fund 
will  descend  not  to  the  heirs  in  gavelkind  under  the  custom,  but  to 
the  heir-at-law  of  the  intestate.  (See  Sugden  an  Vendors  and 
Purchasers,  8th  edition,  p.  184)  Finally  as  to  the  division  itseK 
the  eldest  son  has  one  advantage,  though  it  is  a  trifling  matter, 
he  may  select  whichever  of  the  portions  he  prefers,  under  this 
burden,  however,  that  should  he  choose  the  house  and  it  or  the 
portion  attached  to  it  is  of  greater  value  than  the  other  shares,  he 
must  make  up  the  difference  in  value  to  the  other  brothers. 

J.  J.  R 
{To  he  continued.) 


SCOTTISH  PRISONS— PAST  AND  PRESENT. 

Na  II. 

(Continued  from  page  24.) 

At  the  conclusion  of  our  last  paper  on  this  subject  we  saw  how  the 
magistrates  of  Aberdeen  endeavoured  to  get  their  prison  into  a  secure 
condition.  Perhaps  they  flattered  themselves  that  they  had  at  last 
succeeded,  but  they  had  not  calculated  upon  being  called  on  to 
detain  prisoners  of  more  than  ordinary  ingenuity.    Within  a  very 
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few  years  from  the  date  of  the  last  injunction  to  the  keepers  we  find 
an  escape  recorded,  which  was  perpetrated  by  unbuilding  the  prison, 
some  prisoners  having  taken  out  the  keystone  of  the  wall  and  let 
themselves  down  by  a  rope.  The  Council  at  this  was  in  despair ; 
they  met  and  passed  a  resolution  that,  *"  considering  the  said  pend 
was  never  before  brockin,  neither  any  such  way  of  escape  fallin 
upon  by  any  of  the  prisoners  within  the  said  Tolbuith,  and  that  the 
said  hous,  in  the  dors,  locks,  windowes,  pends,  and  all  other  parts 
therof,  wes,  at  any  tyme  of  their  escape,  sufficient,  and  that  the 
reparation  thaifbf,  befoir  it  could  be  againe  maid  in  good  condition 
and  secure,  wold  stand  vast  and  great  expenssis,  besydes  the  affront 
and  abusse  done  to  the  toun  in  the  said  mater^  and  withall  consider- 
ing that  the  bracking  of  the  king's  prison-housse  wes  ane  cryme 
lyable  to  sever  punishment  and  pecuniall  mulct,  conform  to  severall 
Acts  of  Parliament  made  thereanent  and  practise  of  this  kingdome ; 
therfor  ordanis  and  appoynts  summouds  to  be  raised  befor  the 
Justice-Generall  against  the  said  Francis  Irvine  and  the  other  per- 
sones  guiltie  in  the  forsaid  bussines  for  the  forsaid  effect,  and  the 
same  to  be  prosecute  with  all  delegence,  and  the  thesaurer  to  deburs 
the  expenssis  thereanent,  and  the  same  to  be  allowit  in  his  ac- 
comptis." 

Whether  justice  was  ever  executed  on  this  sturdy  prison-breaker 
and  his  friends,  who  had  laid  the  good  town  open  to  such  afiront 
and  abuse,  history  sayeth  not  More  strict  measures  were,  how- 
ever, taken  as  regarded  the  Aberdeen  tolbooth ;  it  was  repaired  so 
as  to  keep  out  the  rain  as  well  as  keep  in  the  prisoners,  and  the 
Serjeants  were  ordered  to  divide  the  prisoners  in  difierent  rooms, 
and  to  lock  them  up  all  night;  and  it  was  also  enjoined  "  that  they 
should  abstain  from  all  extraordinary  drinking."  Notwithstanding 
all  this  fuss,  discipline  could  not  have  been  very  strict,  as  in  the 
following  January  (1698)  "  the  magistrates  ordained  that  no  one 
was  to  te  let  out  of  the  prison  at  night  at  the  desyre  of  friends, 
unless  security  was  given  for  their  safe  and  speedy  return."  If  this 
free  and  easy  method  of  imprisonment  obtained  in  a  place  like 
Aberdeen,  we  may  feel  pretty  certain  that  in  less  populous  and 
more  primitive  places  it  was  not  more  strict,  in  fact  that  imprison- 
ment in  most  jails  was,  as  a  punishment,  almost  uselesa  Before 
leaving  Aberdeen,  let  us  chronicle  one  other  misfortune  which  befell 
the  unfortunate  magistrates  of  that  town  in  connection  with  their 
singularly  leaky  prison.  One  James  Gordon,  who  was  accused  of 
the  murder  of  the  father  of  George  Leith  of  Overhall,  succeeded  in 
making  his  escape  from  durance  vile.  The  civic  authorities,  seek- 
ing for  some  scapegoat  on  whom  they  might  wreak  their  vengeance, 
came  down  upon  three  jailers,  whom  they  ordered  "  to  be  kept  in 
close  prison  within  the  iron  house,  two  of  them  to  be  put  night  and 
day  in  the  stocks  per  vices,  and  the  third  to  be  free,  time  about,  and 
to  be  punished  with  bread  and  water."  What  the  duration  of  this 
severe  punishment  was  to  be  we  are  not  informed,  but  when  it  was 
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completed,  the  culprits  and  their  families  were  to  be  banished  from 
the  town.  More,  however,  was  to  be  heard  of  this  escape :  murder 
being  one  of  the  pleas  of  the  Crown,  the  Privy  Council  took  up 
the  matter,  and  summoned  the  magistrates  of  Aberdeen  before 
them,  but  it  does  not  appear  what  was  the  eventual  issue  of  the 
affair. 

Having  seen,  then,  in  what  condition  the  prison  of  a  town  like 
Aberdeen  was  two  centuries  ago,  we  may  reasonably  conclude,  as 
we  said  before,  that  the  other  prisons  in  different  parts  of  the  country 
were  in  no  better  case.  In  fact,  few  burghs  had  jails  built  for  the 
purpose,  notwithstanding  two  Acts  of  Parliament  passed,  one  in 
1597  and  another  in  1617,  which  provided  for  the  building  of  jails 
within  the  head  buigh  of  every  shire.  Most  towns  had,  down  to 
very  recent  times,  as  we  shall  see,  extremely  primitive  expedients 
for  the  confinement  of  prisoners ;  the  securest  prisons  in  olden  times 
were  those  belonging  to  lords  of  regality  and  others  possessing  heri- 
table jurisdiction  over  large  parts  of  the  kingdom.  An  interesting 
account  of  one  of  these  is  given  in  a  memorial  presented  to  the 
Court  of  Session  in  1740  by  the  friends  of  Sir  Alexander  Leslie,  a 
tenant  on  the  lands  of  the  barony  of  Gordonston,  where  justice 
seems  to  have  been  dispensed  in  a  very  summary  way  by  the 
laird.  It  was  said,  certainly,  that  there  were  no  gallows  on  the 
barony ;  but  this  was  amply  made  up  for  and  explained  by  the  fact 
that  the  Loch  of  Spynie  was  but  a  mile  from  the  house,  and  so 
doubt  its  waters  proved  quite  as  efficient  an  extinguisher  of  life  as 
the  highest  gallows  could  have  been.  The  memorial  runs  as 
follows : — '*  Leslie  was  dragged  and  carried  a  prisoner  to  Gordon- 
ston, and  put  in  a  prison,  which,  in  place  of  being  a  civil  prison,  is  a 
most  nasty,  dark  vault  with  an  iron  grate,  having  neither  door, 
window,  or  chimney,  and  where  he  lies  in  a  cold  and  most  miserable 
condition,  and  is  in  much  danger  of  his  life,  for  if  it  were  in  winter 
time,  he  behoved  to  have  a  foot  or  two  of  stones  for  keeping  him 
from  the  water,  becausQ  the  vault  is  under  ground  about  two  feet 
.  .  .  The  following  facts  are  informed  on,  which  if  necessary  cau 
be  proven,  viz. : — Janet  Grant,  servant  to  James  Forsyth  in  Cross- 
hill,  was  without  reason  put  into  the  pit  at  Gordonston,  who  died 
in  short  time  after  coming  out.  Margaret  Collie,  spouse  to  Alex- 
ander Grant  in  Muir  of  Drainy,  was  incarcerated  without  any 
warrant  for  taking  the  head  of  a  ling  out  of  a  midden  or  dunghill, 
which  the  woman  thought  was  good  for  curing  the  gout.  James 
Marshall,  James  Robertson,  and  William  Eobertson,  three  skippers 
in  Covesea,  a  fisher  town  of  Sir  Robert's,  were  appointed  and  kept 
in  the  stocks  a  whole  night,  without  any  just  cause  assigned,  and 
had  not  the  privilege  of  a  house,  but  were  confined  in  the  open  air 
in  a  back  close,  in  a  wild  and  stormy  night ;  and  the  said  James 
Marshall  was  thereafter  put  another  time  in  prison,  in  a  most  nasty 
pit  far  below  ground,  where  he  lay  several  days,  and  a  short  time 
thereafter  died,  and  upon  his  deathbed  declared  the  imprisonment 
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to  be  the  reason  of  his  death,  which  happened  about  a  fortnight 
thereafter;  and  James  Marshall,  his  son,  was  also  imprisoned  with- 
out any  cause,  and  died  also  some  time  thereafter/' 

If  this  is  true,  and  there  is  no  reason  to  doubt  its  perfect 
authenticity,  it  discloses  a  picture  of  oppression  with  which  it  was 
high  time  to  do  away.  The  Legislature  apparently  thought  so  too, 
and  such  heritable  jurisdictions  were  abolished  and  declared  to  vest 
in  the  King's  Courts  and  Judges  by  the  well-known  Act  20  Geo.  11. 
c.  43.  The  shadow  of  a  shade  of  jurisdiction  was  certainly  still 
preserved,  but  it  was  limited  to  the  cognizance  of  very  petty 
offences;  and  the  prisons  provided  by  those  exercising  such  jurisdic- 
tion were  to  be  registered  with  the  Sheriff-Glerks  of  the  respective 
counties,  were  to  be  under  the  inspection  of  the  Sheriff,  and  to  have 
open  gratings  or  windows  whereby  the  prisoner  might  hold  sweet  con- 
verse with  his  friends  outside.  The  ordinary  prisons  of  the  country 
however  remained  squalid  enough,  at  least  to  our  ideas  of  health 
and  cleanliness,  though  it  must  always  be  kept  in  mind  that  people 
were  not  so  particular  as  regarded  such  matters  in  bypast  times, 
and  that  a  prison  would  be  the  last  place  to  look  for  improvement 
in  these  respects.  In  fact,  with  all  their  dirt  and  discomfort,  prisons 
were  not  at  one  time  looked  upon  as  such  objectionable  places  of 
residence ;  spirits  and  liquor  of  all  kinds  were  freely  sold  in  them, 
as  was  the  case  in  the  large  London  prisons  until  comparatively 
recent  years,  but  this  system  was  put  a  stop  to  by  the  Act  24 
(jeo.  11.  c.  40,  which  enacted  that  '*  no  licence  shall  be  granted  for 
the  retailing  of  spirituous  liquors  within  any  jail,  prison,  house  of 
correction,  workhouse,  or  house  of  entertainment  for  any  parish 
poor."  No  visitor  was  to  be  allowed  to  bring  in  spirits,  and  a  copy 
of  the  regulations  was  to  be  hung  up  in  every  gaol. 

The  favourite  place  for  the  confinement  of  criminals  and  debtors 
in  places  where  there  was  no  regular  prison  seems  to  have  been  the 
church  steeple,  and  this  practice  continued  in  use  down  to  very  late 
times.  Even  in  Edinburgh  part  of  the  High  Eirk  was  turned  into  a 
prison  at  the  time  of  the  lleformation,  other  portions  of  the  build- 
ing being  utilized  for  equally  base  purposes ;  and  in  1599  the  steeple 
appears  to  have  been  appropriated  to  that  purpose,  as  it  is  stated  in 
the  Council  Becords  that  the  prisoners  had  so  damaged  the  roof  of 
the  church  that  its  use  as  a  prison  was  ordered  to  be  discontinued, 
and  the  old  Tolbooth  was  thereafter  for  upwards  of  two  centuries  the 
sole  place  of  confinement  for  criminals  and  debtors  in  Edinburgh. 
Under  its  title  of  "  The  Heart  of  Midlothian "  it  has  been  im- 
mortalized by  the  great  master  of  fiction,  and  the  associations  con- 
nected with  it  are  among  the  most  interesting  in  the  history  of  Old 
Edinbuigh.  It  is  not  from  a  sentimental  point  of  view,  however, 
that  we  have  now  to  deal  with  it,  but  a  brief  account  of  the  accom- 
modation it  afforded,  and  the  manner  in  which  it  was  laid  out,  may 
not  prove  out  of  place  in  this  sketch  of  the  old  jails  of  the  kingdom. 
A  very  full  and  charmingly  written  notice  of  the  Old  Tolbooth  will 


482  SCOTTISH  PRISONS — ^PAST  AND  PBE8ENT. 

be  found  in  Chambers's  "  Traditions  of  Edinburgh : "  here  we  can 
only  indicate  its  chief  characteristics. 

The  ground  floor  was  vaulted,  and  at  one  time  contained  a  series 
of  small  shops,  besides  a  lock-up  house ;  latterly  the  "  toun-rottens/' 
as  the  city  guard  were  irreverently  termed,  had  their  guardhouse 
there.  One  of  the  veterans  of  that  body  kept  guard,  Lochaber  axe 
in  hand,  at  the  door  giving  entrance  to  the  prison  proper :  this  door 
was  situated  at  the  bottom  of  a  turret  at  the  comer  of  the  building 
nearest  the  High  Kirk.  Entering  this  turret  by  a  ponderous 
door  of  great  strength  (which  did  not,  however,  prove  sufficient  to 
keep  out  the  Porteous  Mob  when  they  broke  into  the  prison  and 
carried  off  their  victim)  the  visitor  found  himself  ascending  a  dark 
flight  of  stairs  which  led  to  an  inner  door  which  gave  entrance  to 
the  hcUl,  a  comparatively  large  apartment  of  about  twenty-seven 
feet  long  by  twenty  broad,  which  served  as  the  common  room  of  the 
prison,  and  where  another  guard  was  stationed  as  sentry  with 
drawn  bayonet.  A  pulpit — ^traditionally  said  to  have  been  the  one 
from  which  John  Knox  preached — occupied  a  corner  of  the  room, 
which  also  served  as  the  chapel  when  occasion  required.  Near  the 
pulpit  a  door  led  into  another  turret  stair  by  which  the  sleeping 
apartments  of  the  criminals  were  reached.  On  a  board  in  the  hall 
were  inscribed  the  following  verses,  taken,  it  may  be  remarked, 
from  the  book  of  which  previous  mention  has  been  made — Geofi&y 
Menshull's  "  Essays  and  Characters : " — 

**  A  prison  is  a  house  of  care, 

A  place  where  none  can  thrive, 
A  touchstone  true  to  try  a  friend, 
A  grave  for  men  alive. 

Sometimes  a  place  of  right, 

Sometimes  a  place  of  wrong, 
Sometimes  a  place  for  jades  and  thieves, 

And  honest  men  among." 

Above  the  hall  were  apartments  for  felons,  in  one  of  which  was 
an  iron  bar  along  the  floor,  to  which  condemned  criminals  were 
chained.  The  western  part  of  the  building  consisted  of  four  floors, 
and  was  chiefly  appropriated  to  the  custody  of  debtors.  There  was 
a  tavern  kept  in  this  part  for  the  sale  of  malt  liquors,  and  the 
discipline  kept  was  probably  not  very  strict  either  in  this  part  of 
the  prison  or  in  the  common  hall.  Indeed,  the  criminals  seem  to 
have  lived  a  not  unhappy  life  upon  the  whole ;  there  was  much 
rough  kindness  and  good  fellowship  amongst  them,  and  the  intro- 
duction of  little  pleasures,  such  as  an  ounce  of  snuff  or  a  bottle  of 
whisky,  though  nominally  forbidden,  was  leniently  winked  at  by 
the  gruff  but  good-hearted  old  warders.  The  chief  weakness  on  the 
part  of  the  old  prison  was,  as  Dr.  Sobert  Chambers  quaintly 
remarks, "  a  sad  liability  to  the  failure  of  its  ordinary  powei;8  of 
retention  when  men  of  figure  were  in  question.  The  old  house  had 
something  like  that  faculty  attributed  by  Falstaff  to  the  lion  and 
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himself — of  knowing  men  who  ought  not  to  be  too  roughly 
handled."  The  discipline,  too,  as  we  have  remarked,  must  have 
been  very  lax,  as  indeed  it  was  in  all  Scottish  prisons  down  even  to 
comparatively  recent  times.  In  answer  to  certain  queries  put  by 
a  Parliamentary  Committee  on  jails  in  Scotland  in  1818,  and  to 
which  we  shall  afterwards  more  particularly  allude,  it  is  stated  that 
'*  one  of  the  worst  faults  of  almost  all  the  Scottish  jails  is  the  selling 
spirits.  Many  of  them  are  scenes  of  constant  dissipation.  The 
jailer,  who  receives  no  fee  from  persons  going  in  to  see  their  friends 
in  jail,  is  paid  in  the  Scotch  phrase  by  being  treated  with  a  dram — 
a  custom  which  if  neglected  the  jailer  takes  care  to  visit  on  the 
inmates,  and  which  it  is  his  interest  to  keep  up,  as  he  either  re- 
ceives the  whole  profit  by  selling  spirits  himself,  or  employs  a 
middleman  to  give  him  a  share  of  the  gains."  In  addition  to  this, 
if  we  consider  that  no  employment  was  given  to  the  prisoners,  it  is 
easy  to  conceive  that  much  vice  would  be  engendered  by  the 
idleness,  and  that  altogether  a  better  school  for  wickedness  a  young 
person  could  not  well  be  sent  to. 

It  was  not  only  in  the  matter  of  drinking  and  indiscriminate  con- 
versation that  the  laxness  of  discipline  in  the  Tolbooth  showed 
itself.  A  prisoner  could  easily  give  a  night's  lodging  to  any  friend 
of  his  who  had  either  no  home  to  go  to,  or  had  reasons  for  keeping 
out  of  the  way.  In  feet  we  are  told  that  on  the  discovery  of  the 
Rye  House  Plot,  Fergusson  "  the  plotter  "  was  vigorously  searched 
for  in  Edinburgh,  where  he  was  known  to  be.  It  did  not,  however, 
occur  to  the  authorities  to  look  for  him  in  the  very  place  where 
they  wished  to  put  him ;  he  lay  comfortably  hid  for  some  time  in 
the  Tolbooth  itself,  where  a  friend  of  his  happened  to  be  incar- 
cerated, and  when  the  search  for  him  was  given  up  he  went  out 
and  escaped  to  the  Continent.  The  same  thing  again  took  place 
in  the  case  of  a  gentleman  who  was  concerned  in  the  rebellion  of 
1746,  and  who  was  anxiously  looked  for  all  over  the  Highlands. 

If  such  proceedings  went  on  in  the  metropolis  of  Scotland,  we 
cannot  be  surprised  if  we  find  things  to  have  been  no  better  in  the 
country  districts.  There  is  a  case  in  the  Reports  {Shortreid  v. 
Magistrates  of  Annan,  M.  11,700)  which  gives  us  an  amusing 
picture  of  the  state  of  matters  in  a  country  jail  at  the  end  of  the  last 
century.  The  debtor  was  no  less  a  person  than  the  Sheriff-Depute 
of  the  county  of  Dumfries.  He  was  apprehended  at  the  instance 
of  a  Mrs.  Shoitreid  on  the  26th  October  1787,  and  brought  before 
the  Provost  of  Annan,  who,  probably  somewhat  in  awe  of  the 
importance  of  the  prisoner,  allowed  him  to  remain  for  a  day  at  the 
inn,  but  on  the  next  night  he  committed  the  impecunious  Sheriff 
to  prisoa  The  squalor  carceris,  however,  had  not  many  terrors  for 
him ;  he  was  allowed  the  privilege  of  "  open  jail,"  i,e.  the  freedom 
of  going  through  the  various  apartments  of  the  house  and  the  town 
hall,  which  was  unlocked.  He  seems  to  have  been  an  easy-going 
sort  of  Sheriff,  who  took  his  troubles  with  great  equanimity ;  he 
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¥0^  iMily  used  the  town  hall  as  his  dining-room,  but — resolved  that 
tth>  interests  of  justice  and  the  business  of  the  county  should  not 
i^uttW  by  his  confinement — he  held  his  Courts  there !  The  magis- 
tir«^tes»  however,  were  not  so  foolish  as  not  to  take  some  precautions 
f^ainst  the  chance  of  their  becoming  liable  for  the  prisoner's  debts 
should  he  make  his  escape ;  they  took  a  bond  from  certain  Mends 
of  the  Sheriff,  undertaking  to  relieve  them  of  all  liability  in  such  a 
case.  Matters  remained  on  this  footing  for  a  short  time  until  the 
debtor  applied  for  a  cessio;  this  was  at  first  opposed  by  the  incar- 
cerating creditor,  but  upon  her  receiving  part  of  her  debt  from  a 
third  party  the  opposition  was  withdrawn.  Notwithstanding  this, 
Mrs.  Shortreid  raised  an  action  against  the  magistrates  of  Annan 
for  payment  of  the  debt  upon  the  grounds,  first,  that  they  had 
failed  timeously  to  incarcerate  the  debtor,  and  second,  because  they 
had  not  subjected  him  to  sufficiently  rigorous  confinement  The 
case  came  in  due  course  before  the  Court  of  Session ;  the  magis- 
trates proved  the  custom  of  "  open  jail "  to  be  quit«  common  when 
security  was  taken  for  payment  of  the  debt  from  other  parties; 
they  specially  adduced  the  practice  of  the  burghs  of  Dumfries, 
Lochmaben,  and  A}rr,  and  averred  that  in  some  cases  the  magis- 
trates were  even  threatened  with  prosecution  for  refusing  the  privi- 
lege, as  acting  with  illegal  rigour.  They  submitted,  too,  that  a  short 
delay  was  justifiable  before  imprisonment  in  order  to  give  time  for 
settling  affairs.  As  regarded  the  prisoner  holding  a  Court  while 
himself  in  confinement,  the  worthy  magistrates  had  a  precedent  for 
the  practice,  as  they  said  it  had  been  done  before  in  the  same  prison 
in  the  case  of  a  Justice  of  the  Peace.  The  Lord  Ordinary  assoilzied 
the  defenders  as  having  only  followed  a  practice  which,  however 
erroneous,  was  proved  to  have  long  subsisted.  The  Court,  on 
appeal,  at  first  adhered  to  the  Lord  Ordinary's  judgment,  especially 
in  consideration  of  the  conduct  of  the  pursuer  in  regard  to  the 
cessio,  but  on  another  reclaiming  petition  being  presented,  they 
altered  their  former  decision,  and  found  the  magistrates  liable  to 
the  pursuer,  deducting  the  sum  which  she  had  received  as  a  condi- 
tion of  her  withdrawing  her  opposition  to  the  cessio.  The  case  was 
appealed  to  the  House  of  Lords,  who  affirmed  the  last  interlocutor 
of  the  Court  of  Session. 

The  above  case  is  interesting  as  showing  the  kind  of  imprison- 
ment inflicted  in  those  days  on  any  one  possessed  of  some  influence. 
It  also  illustrates  a  point  which  was  of  frequent  occurrence  at  one 
time,  viz.  the  liability  of  the  magistrates  of  a  town  for  the  debts  of 
a  prisoner  confined  in  their  jaiL  But  cases  on  this  subject  are  by 
no  means  seldom  met  with  in  the  old  reports,  and  some  curious  de- 
cisions are  recorded  on  the  point  In  Brown  v.  The  Town  of 
Inverness  (M.  11,701),  for  instance,  the  magistrates  were  found  liable 
for  the  debt  of  a  prisoner  who  opened  the  locks  by  means  of  quick- 
silver, not  on  the  ground,  however,  that  their  locks  should  have 
been  impervious  to  such  treatment,  or  that  means  should  have  been 
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taken  to  prevent  the  prisoner  getting  possession  of  the  quicksilver, 
but  because  he  was  not  sought  for  after  his  escape.  In  fact,  if  a 
prisoner  opened  the  prison-doors  by  means  of  false  keys  or  made 
his  escape  vi  majore,  as  by  knocking  down  the  jailer,  the  magistrates 
were  not  liable.  They  were  bound,  however,  to  make  immediate 
search  for  him  without  the  delay  even  of  a  single  day  (Parkes  v. 
Burgh  of  New  Galloway,  M.  11,740).  So  much  was  the  effect  of  the 
squxdor  carceris  supposed  to  hasten  the  payment  of  debts  that 
magistrates  were  found  not  to  be  entitled  to  let  out  a  prisoner,  even 
with  a  guard,  except  in  cases  of  sickness.  The  defence  that  a 
prisoner,  after  his  escape,  was  again  put  in  prison  was  repelled  in 
the  case  of  Moncrieff  v.  The  Magistrates  of  Perth  (M.  11,719),  where, 
six  months  after  the  escape  of  a  prisoner  through  carelessness  of 
fastening,  he  was  found  in  the  Edinburgh  Tolbooth  for  the  same 
debt  Such  are  a  few  out  of  many  decisions  on  the  question  which 
may  be  found  in  the  old  reports  by  the  curious  reader,  but  we  may 
have  occasion  again  to  refer  to  the  subject  in  a  subsequent  article. 
We  have  now,  we  hope,  given  a  sufficiently  clear  idea  of  the  state 
of  the  prisons  in  Scotland  previous  to  the  beginning  of  this  century 
As  time  went  on  matters  grew  worse  instead  of  better.  By  the 
abolition  of  heritable  jurisdictions  in  1746  many  criminals  were 
added  to  the  burgh  jails.  These  proved  altogether  inadequate  for 
the  pressure  thus  put  upon  them.  Towards  the  end  of  last  century, 
the  indefatigable  exertions  of  William  Howard,  perhaps  the  most 
noble  philanthropist  who  ever  lived,  did  much  to  direct  attention 
to  the  state  of  prisons  all  over  Europe.  It  was  not,  however,  until 
1818  that  a  Soyal  Commission  was  appointed  to  investigate  the 
condition  of  the  jails  in  Scotland.  From  the  report  of  this  and  a 
subsequent  Commission,  we  propose  to  give  a  few  extracts  in  our 
next  paper  on  this  subject. 

{To  be  continued,) 


A  PEOCUEATOE-FISCAI^WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BE. 


DC 


So  many  inquiries  have  reached  us  as  to  the  regulations  of  Ex- 
chequer as  to  the  fees  of  Sheriff-Court  Procurators-Fiscal,  and 
copies  thereof  are  now  so  scarce,  that  we  give  these  regulations  ad 
Icngum.  Their  republication  and  preservation  are  objects  of  profes- 
sional and  historical  interest : — 
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''Exchequer  Chambers,  Edinburgh,  WhttsurUide  Term, 
in  the  Fifty-second  year  of  the  reign  of  His 
Majesty,  King  George  the  Third, — Tuesday,  iiid 
June  1812. 

"  The  barons  having  again  taken  into  consideration  a  memorial 
from  the  Sheriffs  and  Stewards-Depute  of  Scotland,  citiving  an 
augmentation  of  the  allowances  to  their  Clerks,  Procurators-Fiscal, 
and  Officers  employed  under  them  in  the  execution  of  the  public 
service  in  the  several  counties  and  stewartries  of  Scotland,  and 
having  heard  a  Committee  of  their  number,  and  the  Deputy  Lord 
Treasurer's  Bemembrancer ;  as  also  having  considered  the  oilers  of 
Court  made  on  the  3rd  day  of  February  1776,  and  2nd  day  of  June 
1801,  for  regulating  the  payment  of  the  said  Clerks,  Procurators- 
Fiscal,  and  Officers :  Their  Lordships,  in  consideration  of  the  great 
change  of  circumstances,  and  increased  expense  of  living,  which 
have  of  late  years  taken  place,  order  that  the  following  regulations 
shall  be  observed  by  the  Lord  Treasurer's  Bemembrancer,  in  fitting 
the  accounts  of  the  Sheriffs  and  Stewards-Depute  of  Scotland,  and 
shall  take  effect  from  the  term  of  Whitsuntide,  One  thousand  eight 
hundred  and  twelve : — 

"  I.  Expense  of  apprehending  and  securing  criminals,  and  examin- 
ing witnesses  on  precognitions. 

To  the  Procurator-Fiscal  for  drawing  petitions  and  other  applica- 
tions— 
For  every  petition, £0    6    0 

To  the  Procurator-Fiscal  for  attendance  in  precognitions  and  taking 
declarations — 

For  the  first  hour, £0     6    0 

For  every  other  hour  of  ditto,      .        .        .  0    3    0 

When  the  Procurator-Fiscal  is  employed  in  taking  precognitions, 
or  in  other  criming  business  at  a  distance  from  the  town  where 
the  business  of  the  Sheriff's  Court  is  transacted,  he  is  to  be  allowed 
travelling  charges,  and  such  expenses  as  are  unavoidably  incurred; 
and  the  Procurator-Fiscal  is  to  be  considered  as  employed  from  the 
time  he  sets  out  to  execute  such  business  till  he  returns,  provided 
no  unnecessary  delay  has  taken  place,  and  the  distance  be  particu- 
larly stated. 

To  the  person  employed  as  clerk  for  writing  precognitions  and 
declarations — 

For  each  sheet, £0    10 

For  writing  the  first  warrant,       .        .        .  0    2    0 

For  warrants  for  re-commitment,         .        .  0    1    0 

Each  sheet  to  consist  of  two  pages,  and  each  page  to  contain  thirty 
lines,  and  nine  words  in  the  line. 
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To  the  person  employed  as  clerk  in  taking  precognitions  and  de- 
clarations at  a  distance  from  the  place  where  the  business  of 
the  SherifTs  Court  is  transacted,  besides  his  allowance  for  his 
writings  as  above  and  his  expenses — 

For  each  day  he  is  so  employed, .        .        .£050 

To  the  Procurator-Fiscal,  and  person  acting  or  employed  as  clerk 
for  writing  necessary  letters  regarding  the  transmission  of 
prisoners,  or  to  the  Sheriffs  or  Procurators-Fiscal  of  other 
counties,  etc.,  respecting  criminal  matters — 

Each  letter, £0    2    6 

For  copies  of  precognitions,  declarations,  and  other  papers  relative 
to  criminal  matters — 

For  each  sheet  as  above,      ....  £010 

To  the  Sheriff's  officers,  concurrents,  and  others  employed  in  appre- 
hending and  securing  offenders,  citing  witnesses,  and  attending 
the  Sheriff  or  Procurator-Fiscal  when  making  searches,  or  in 
making  them  by  their  orders — 
To  the  officer  for  the  first  hour,   . 

For  every  other  hour, 

And  not  to  exceed  for  any  one  day  of  twenty- 
four  hours  the  total  sum  of,     . 
To  the  concurrent  for  the  first  hour,    . 
For  every  other  hour,  .        .        . 

And  not  to  exceed  for  any  one  day  of  twenty- 
four  hours  the  total  sum  of,     .        .        .  0    4    0 
To  the  Sheriff's  officers  for  attending  and 
taking  charge  of  the  criminals  in  the  Cir- 
cuit Court  for  each  day,  ....  050 

"  II.  Expense  incurred  in  trials  of  crimes  by  jury,  when  ordered 
by  the  Lord  Advocate  or  Crown  Counsel 

To  the  Procurator-Fiscal  for  framing  the  indictment — 

For  the  first  sheet, £0    6     0 

For  every  other  sheet,          ....  040 

For  the  copies  of  service,  each  sheet,   .        ,  0     10 

To  the  Procurator-Fiscal  for  attending  the  trial — 

If  finished  in  one  day,         ....  £220 

For  attendance  every  other  day,  •        .        .  110 

To  the  person  employed  as  clerk,  the  same  allowance  for  writings 
as  under  the  article  of  precognitions  and  declarations ;  and  the  sheet 
and  pages  both  of  the  Procurator-Fiscal's  writings  of  indictments 
and  the  clerk's  writings  to  be  under  the  same  regulation  as  those 
above  laid  down. 

To  the  officers  attending  the  Court  and  taking  chaige  of  the 
criminals — 
For  each  day, £0    5    0 
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"III.  Expense  of  executing  the  Porteous  Roll,  transmitting 
prisoners,  and  other  mattera  relative  to  criminal  trials  (except 
on  criminal  letters). 

To  the  person  employed  as  clerk  for  copying  indictments  for  ser- 
vice— 
For  each  sheet  as  before,     .        .        .        .  £0    10 

To  the  Sheriff-Clerk  for  making  out  a  certificate  of  the  prisoners  in 
jail,  which  is  done  every  half  year,  and  sent  to  the  Lord  Jus- 
tice-Clerk, in  terms  of  the  Act  of  Adjournal,  26th  January 
1782— 

For  the  return  itself, £0    4    0 

And  for  each  prisoner  contained  in  it, .        .  0    10 

For  making  up  an  annual  calendar  of  pri- 
soners, specifying  the  names,  crimes,  and 
sentences,  etc.,  transmitted  to  the  Slieriff- 
Depute,  and  given  by  him  to  the  Lord 
Advocate,  the  sum  of,      .        .        .        .  0    5    0 

To  the  Sheriff-Clerk  or  person  employed  where  prisoners  are  to  be 
conveyed  from  county  to  county— 
For  drawing  out  the  warrants,  making  a  list 
of  the  guard,  employing  and  instructing 
the  officers,     .        .        .        .        .        .  £0    7    6 

To  the  Sheriff-Clerk  in  the  town  where  the  Circuit  Courts  are  held, 
for  his  trouble  and  time  occupied  by  him  after  receiving  the 
Porteous  HoU  or  criminal  letters,  in  comparing  the  copies  of 
indictments,  seeing  that  the  witnesses  are  properly  designated, 
procuring  letters  of  supplement  from  the  Justiciary  Court  for 
summoning  witnesses,  seeing  that  the  indictments  are  properly 
served,  and  other  matters  preparatory  to  the  trials — 
For  each  indictment  that  is  sent  to  him,      .  £0    5    0 

To  the  Sheriff-Clerk  for  his  trouble  and  time  occupied  when  con- 
victs are  ordered  to  be  transmitted  to  the  hulks,  or  place  of 
transportation,  by  the  Secretary  of  State's  warrant,  in  procur- 
ing an  inspection  and  certificate  of  their  health,  providing 
them  with  necessaries,  procuring  a  conveyance  to  send  them 
to  the  nearest  port  for  embarkation,  and  other  matters  con- 
nected with  that  bysiness — 

For  each  convict  seiit  off,    .        .        .        .  £0    5    0 

"IV.  Allowances  to  witnesses  upon  criminal  trials  and  precognitions. 

When  the  Sheriffs  or  their  Substitutes  find  witnesses  cited  in 
precognitions,  or  to  the  Circuit  Court,  on  trials  upon  the  Porteous 
KoU,  to  be  of  low  rank,  and  unable  from  poverty  to  give  the  neces- 
sary attendance  without  recompense,  they  may  pay  to  such  wit- 
nesses the  following  wiiges : — 
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To  witnesses  residing  in  the  town  where  the  trial  or  precognition  is 
taken,  or  within  one  mile  thereof — 
For  each  day  he  attends,     ....  £030 

To  witnesses  who  come  from  a  distance,  who  travel  on  foot — 

For  each  day, £0    4    6 

To  witnesses  also  from  a  distance,  who,  from  inability  or  other 
causes,  must  travel  on  horseback,  or  in  some  conveyance — 
For  each  day, £0     7     6 

To  official  witnesses,  such  as  Clerks,  Fiscals,  and  others,  necessarily 
coming  from  a  distance  to  the  Circuit  Court — 
Their  travelling  charges  at  a  proper  and 

reasonable  rate,  but  not  exceeding  per  day,  £110 

To  medical  men  attending  as  witnesses  upon  trials  or  upon  precog- 
nitions— 

For  each  day, £110 

When  from  a  distance,  for  each  day  they  are 

kept  from  home, 2    2    0 

Besides  travelling  charges  at  a  proper  and  reasonable  rate. 

To  medical  men  for  making  inspection  of  bodies  in  cases  of  murder 
and  aggravated  assaults,  and  making  up  a  report  thereupon — 
If  in  town,  or  within  a  mile  thereof,    .        .  £110 

If  taken  out  of  town  to  make  such  inspection, 

and  detained  above  four  hours,         .        .  2     2    0 

Besides  travelling  charges  at  a  proper  rate. 

"V.  Expense  of  publishing  His  Majesty's  Proclamations  summon- 
ing Commissioners  of  Supply,  etc 

To  the  person  employed  as  clerk  for  all  writings  necessary  in  sum- 
moning the  Commissioner  of  Supply  under  the  Land  Tax  Act, 
and  for  all  writings  relative  to  the  intimations  in  the  elections 
of  Members  of  Parliament,  and  for  ascertaining  the  county 
fiars  annually,  where  com  is  payable  to  the  Crown,  and  in  the 
service  of  Chancery  precepts  upon  the  vassals  of  the  Crown, 
and  in  the  distribution  or  publication  of  the  royal  proclama- 
tion— 
For  each  sheet,  according  to  the  length  above 

specified, £0    10 

To  the  officers  employed  in  executing  the  same  business,  namely, 
in  summoning  the  Commissioners  of  Supply,  in  intimating  the 
elections  of  Members  of  Parliament,  in  the  distribution  and 
service  of  Chancery  precepts  upon  the  vassals  of  the  Crown, 
and  in  the  distribution  and  publication  of  royal  proclamations, 
and  summoning  jurymen  and  witnesses  for  striking  the  annual 
fiars — 
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For  the  first  hour £0  2  0 

For  every  other  hour 0  0  9 

And  Dot  to .  exceed  for  any  one  day  of 

twenty-four  hours  the  total  sum  of,          .  0  7  6 

For  putting  in  execution  the  Com  Laws,  in  terms  of  the  statute 
31  Geo.  III.  c.  50,  and  33  Geo.  III.  c.  65,  the  same  allowance  as 
has  been  hitherto  made  Of  15s.  6d.  for  each  return,  there  being  one 
every  montL 

"YI.  All  persons  claiming  allowances  under  these  regulations 
shall  produce  regular  and  accurate  accounts,  verified  upon  oath, 
with  vouchers  for  every  article  exceeding  208.  certified  and  sworn 
to  in  like  manner ;  and  officers  and  others  for  whom  diiTerent  snms 
shall  be  claimed  in  the  Sheriff's  accounts  exceeding  20s.  in  whole, 
shall  in  like  manner  be  obliged  to  make  up  a  statement  thereof, 
duly  certified  and  sworn  to  as  above ;  and  the  Sheriffs-Depute  or 
their  Substitutes  shall  certify  all  such  accounts  to  be  justly  stated, 
and  the  services  therein  mentioned  to  have  been  necessarily  and 
duly  performed,  schedules  of  these  oaths  and  certificates  being  here- 
unto annexed. 

"  VII.  When  Sheriffs  find  it  necessary  for  the  public  service  to 
take  precognitions  in  distant  places,  or  when  the  taking  of  pre- 
cognition is  attended  with  any  peculiar  circumstances  which  mar 
necessarily  create  an  extraordinary  expense  not  provided  for  by  the 
preceding  regulations,  the  same  shall  be  allowed  in  their  accounts 
if  they  shall  exhibit  a  recommendation  from  His  Majesty's  Advocate 
or  Solicitor-General,  stating  that  the  charge  is  proper  and  ought  to 
be  allowed.  R  Dundas. 

F.  Norton. 
' John  Stewakt." 

SchedtUes  referred  to  in  the  Sixth  Article  of  the  above  regulations. 

No.  I. 

«  I  (Sheriff's  Clerk,  Procurator-Fiscal,  or 

Sheriff's  Ofl&cer)  of  the  Shire  or  Stewartry  of  do  hereby 

solemnly  certify  and  swear,  That  the  preceding  is  a  just  and  trae 
account  of  business  performed  by  me,  for  and  in  behalf  of  the 
public  service,  according  to  the  manner  therein  set  forth  and  agree- 
ably to  the  regulations  of  the  Court  of  Exchequer,  dated  the  2nd 
day  of  June  1812.  That  I  was  employed  during  the  full  time  therein 
stated,  and  that  the  sums  claimed,  as  disbursed  by  me,  were  well 
and  truly  paid  out  in  conformity  with  the  said  regulations.  Axxi 
this  is  truth.     So  help  me,  God. 

Sworn  at 
before 
this       day  of 


-I 
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No.  11. 

"  I  (Sherifif-Depute,  Steward-Depute,  or 

Substitute)  of  the  Shire  or  Stewarty  of  do  hereby  certify, 

That  to  the  best  of  my  knowledge  and  belief  the  services  for  which 
payment  is  claimed  in  the  several  accounts  of  which  the  preceding 
is  an  abstract  were  necessarily  and  duly  performed  by  the  re- 
spective claimants  for  and  in  behalf  of  the  public  service.  And  I 
do  hereby  depone,  that  the  sums  stated,  as  disbursed  by  me,  were 
well  and  truly  paid  out.  So  help  me,  God. 
Sworn  at 

before 

this       day  of 


OU  lit 


Additional  Orders  of  Cou/rt. 

<<  Exchequer  Chambers, 
Edinburgh,  6th  Febnuiry  1824. 

"  Upon  reading  a  representation  from  the  Lord  Treasurer's  Be- 
membrancer  respecting  the  allowance  to  be  paid  to  the  persons 
employed  in  paying  the  witnesses  attending  the  Circuit  Courts  of 
Justiciary,  the  Barons  authorize  an  allowance  of  two  pounds  two 
shillings  for  each  circuit  for  the  county  of  Lanark,  and  of  one 
pound  one  shilling  for  each  circuit  for  each  of  the  other  counties, 
to  be  paid  to  the  Procurators-Fiscal,  or  any  other  persons  employed 
by  the  Sheriffs  in  paying  the  witnesses  for  the  Crown  attending  the 
Circuit  Courts. 

"  By  order  of  the  Barons.  "  Hbnbt  Jardine,  KM." 


'*  Exchequer  Chambers, 
Edinburgh,  20e^  January  1826. 

"The  Bemembrancer  again  laid  before  the  Barons  the  letter 
addressed  to  him  by  the  Lord  Advocate  of  date  the  1 6th  December 
1824,  praying  the  Barons  to  revise  the  order  of  2nd  June  1812  in  so 
far  as  respects  the  fee  therein  allowed  to  Procurators- Fiscal  for 
attendance  in  precognitions,  and  taking  declarations,  viz. — 

For  the  first  hour, £0    6    0 

For  every  other  hour,  ....  030 

and  to  substitute  other  allowances  in  lieu  thereof,  with  a  Eeport  of 
the  Lord  Treasurer's  Bemembrancer  thereon  ;  and  having  read  the 
^id  order  the  Barons  recalled  the  same,  in  so  far  as  respects  the 
^id  fees,  and  order  the  Lord  Treasurer's  Bemembrancer  to  allow  in 
the  accounts  of  the  Sheriffs  a  fee  to  the  Procurator-Fiscal  for 
attendance  in  precognitions,  and  taking  declarations,  viz. — 
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For  the  first  hour  of  the  first  Sederunt  in 

each  precognition,  .        .        .        .  £0  10    0 

For  every  other  hour  of  that  Selderunt  and 
for  each  of  the  hours  of  all  subsequent 
Sedei-unts, 0    3   0 

**  Tlie  said  allowances  to  be  in  full  for  attendance  in  taking  pre- 
cognitions, and  the  declarations  of  criminals  and  witnesses  in  each 
particular  case  or  precognition. 

"  Henry  Jardinb,  JTJL" 

Another  document  of  historical  interest  in  connection  with  oar 
subject  is  the  memorial  of  the  Sheriffs  to  the  Lords  of  the  Treasuiy, 
in  which  they  stated  their  reasons  for  objecting  to  their  Fiscals 
being  paid  by  salaries  instead  of  fees.  If  for  nothing  more  than 
the  eminent  names  appended  to  it,  it  deserves  republication.  Of 
the  twenty-eight  subscribers  only  three  survive — Lords  Cowan 
and  Deas  and  Mr.  Oliver  Eutherford.  That  memorial  was  as 
follows : — 

"  To  the  Bight  Honourable  The  ZorcCs  Commissioners  of  Her 
Majesty's  Treasury, 

**  Edinbuboh,  lOth  December  1850. 

"  My  Lords, — We,  the  undersigned  Sheriffs  of  counties  in  Scot- 
land, beg  leave  to  represent  to  your  Lordships  that  we  have  received 
from  the  Queen's  and  Lord's  Treasurer's  Bemembrancer  in  Ex- 
chequer copies  of  a  communication  made  by  command  of  your 
Lordships  to  the  Procurators-Fiscal  of  Sheriff  Courts  in  Scotland,  in 
which  it  is  intimated  that  the  Procurators-Fiscal  are  hereafter  to 
be  placed  upon  fixed  salaries. 

"The  matter  having  thus  been  brought  under  our  notice, we 
think  it  our  duty  to  state  that  we  are  humbly  of  opinion  that,  if  it 
were  advisable  to  adopt  this  mode  of  remunerating  the  Procurators- 
Fiscal,  it  would  be  essential  that  the  salary  allotted  to  each  should 
be  adequate  to  his  very  responsible  duties,  whereas  the  salaries  pro- 
posed to  be  awarded  are,  with  few,  if  any,  exceptions  inadequate. 

"But  apart  altogether  from  the  question  of  adequate  or  in- 
adequate remuneration,  and  the  difficulty  of  adapting  a  fixed  salary 
to  the  fluctuating  extent  of  the  duties  to  be  performed,  we  have 
most  earnestly  to  express  our  objection  to  the  principle  of  the  pro- 
posed change  from  fees  to  fixed  salaries,  as  being  calculated  to 
impede  and  prevent  the  attainment  of  the  ends  of  public  justice. 

"  The  system  of  criminal  jurisprudence  in  this  country  is  at 
present  administered  on  a  footing  which  commands  entire  confidence 
and  satisfaction.  The  Procurators-Fiscal  of  the  Sheriff  Courts  are 
an  essential  part  of  that  system.  They  have  been  always  hitherto 
paid  by  fees.  And  it  is  not  the  opinion,  so  far  as  we  can  learn,  of 
any  of  those  who,  from  long  experience  as  Advocates-Depute,  have 
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had  the  best  possible  means  of  judging,  that  the  payment  by  fees 
has  led,  in  any  material  degree,  to  the  investigation  of  cases  which 
ought  not  to  have  been  investigated,  or  to  the  extending  of  pre- 
cognitions to  unnecessary  length.  These  abuses,  if  they  did  prevaU, 
it  would  be  the  duty,  as  it  has  been  the  practice,  of  Crown  Counsel 
to  check,  by  disallowing  the  whole  or  some  part  of  the  expenses ; 
and  this  check  it  is,  of  course,  in  the  power  of  Crown  Counsel  to 
apply  even  more  stringently  than  heretofore,  if  it  should  be  deemed 
necessary  or  expedient  to  do  so. 

"No  precognition  can  be  made  a  charge  against  Exchequer 
unless  it  has  proceeded  on  the  warrant  of  the  Sheriff,  and,  after 
being  considered  by  him,  has  been  reported  to  and  passed  by  Crown 
Counsel,  as  not  only  regularly  and  properly  conducted,  but  likewise 
as  relating  to  an  offence  of  sufficient  importance  to  justify  its 
having  been  so  reported.  If  the  precognition  has  been  either 
improperly  conducted,  or  if  it  relates  to  an  offence  of  too  trivial  a 
nature  to  have  been  reported,  Crown  Counsel  direct  the  expense  to 
be  altogether  disallowed.  The  formal  investigation  of  trifling  cases 
is  thus  discountenanced,  and  if,  either  in  this  respect  or  in  any 
other,  the  conduct  of  a  Fiscal  is  unsatisfactory,  it  is  the  duty 
of  Crown  Counsel  to  bring  the  causes  of  dissatisfaction,  whether 
general  or  special,  under  the  notice  of  the  Sheriff, — a  course  which 
invariably  leads  to  the  error  being,  for  the  future,  corrected,  or  the 
cause  of  complaint  removed. 

'*  But  while  sufficient  checks  thus  exist  against  abuses  of  the 
present  system  as  regards  uncalled-for  investigations  and  the  crea- 
tion of  unnecessary  expense,  we  see  no  check  which  is  likely  to 
operate  sufficiently  against  abuses  of  an  opposite  kind,  if  the  system 
of  payment  by  fixed  salary  shall  be  adopted,  especially  in  extensive 
Highland  districts  into  which  the  Procurators-Fiscal  will  have  no 
longer  any  inducement,  beyond  a  sense  of  public  duty,  to  extend 
their  inquiries,  but  rather  an  interest  to  limit  the  time  and  labour 
bestowed  thereon. 

"There  may  be  two  or  three  localities  in  which  the  duties  of  the 
office  necessarily  occupy  the  whole  time  of  the  Fiscal,  and  in 
which,  owing  to  the  extent  and  nature  of  the  business,  the  gross 
amount  of  fees  exceeds  the  annual  income  requisite  to  secure  the 
services  of  a  qualified  individual.  In  such  localities  the  question 
of  payment  by  a  fixed  salary  stands  in  a  very  different  position 
from  what  it  does  in  the  general  case ;  while  the  facility  of  com- 
plaint, the  watchfulness  of  public  opinion,  and  easy  detection  of 
laxity  or  omissions,  must  there  operate  with  a  speed  and  efficacy 
not  to  be  looked  for  elsewhere. 

"For  we  cannot  but  think  that  these  checks  will  be  found  very 
insufficient  in  rural  districts  to  ensure  that  prompt  and  searching 
investigation  into  crime  to  which  mainly,  we  are  persuaded,  any 
increased  charges  in  this  department  of  the  public  service,  during 
recent  years,  ought  to  be  attributed.    Any  relaxation  or  laxity  in 
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the  detection  and  punishment  of  crime  would,  of  course,  be  a  far 
more  serious  evil  than  an  increased  expenditure,  which  may  be 
regulated  by  an  alteration  or  modification  of  the  table  of  fees,  if 
this  shall  be  deemed  necessary.  The  certain  and  thorough  investi- 
gation of  offences,  even  of  a  grave  character  was,  it  is  well  known, 
not  secured  in  many  parts  of  Scotland  till  the  present  system  was 
brought  into  vigorous  operation.  For  instance,  the  investigation 
of  sudden  deaths — scarcely  attended  to  till  1844— not  only  removes 
unmerited  suspicions  and  satisfies  the  public  mind,  but  is  calculated 
to  lead,  and  has  led,  to  the  detection  of  murders  where  these  would 
npt  otherwise  have  been  ever  suspected  at  the  time ;  and  consider- 
ing that,  under  the  proposed  arrangement,  there  must  be  an  interest 
rather  to  evade  than  to  follow  out  such  investigations,  and  that  the 
remissness  of  Procurators-Fiscal  may  frequently  not  be  complained 
of  at  all,  or,  when  complained  of,  may  be  difficult  to  be  established, 
we  feel  convinced  that  the  power  of  dismissal,  which  will  natu- 
rally be  slowly  and  reluctantly  exercised,  is  not  likely  to  ensure 
the  performance  of  the  duties  of  the  office  in  the  zealous  and 
efficient  manner  in  which  they  are  at  present  performed 

"  In  many  instances,  indeed,  the  small  fixed  salary  proposed  to 
be  allowed,  even  if  not  imder  the  average  emolument  of  the  last 
few  years,  will  not  appear  an  object  equally  desirable  with  an  office 
which  holds  out  a  chance  of  increased  emoluments  by  increased 
vigilance  and  the  varying  course  of  events.  And  while  one  mau 
may  thus  be  led,  by  the  want  of  an  adequate  motive  for  exertion, 
to  become  remiss  in  the  discharge  of  his  duties,  it  may  not  always 
be  easy,  in  a  thinly-peopled  country,  to  find  a  better  man  to  take 
his  place. 

*'  On  the  grounds  above  indicated,  and  others  which  might  be 
added  if  necessary,  we  humbly  trust  your  Lordships  will  be  pleased 
to  reconsider  the  matter  referred  to,  which  we  regard  as  one  deeply 
affecting  the  well-being  of  the  community. 

**  We  have  the  honour  to  be.  My  Lords,  your  Lordships' faithful 
and  obedient  servants — 
"  (Signed) 

John  T.  Gordon,  Edinburghshire ;  James  L'Amy,  Forfar- 
shire; Egbert  Thomson,  Caithness-shire;  Kobebt 
Hunter,  Buteshire;  Alex.  E.  Monteith,  Fifeshire; 
Adam  Urquhart,  Wigtownshire;  John  Tajt,  Clack- 
mannan and  Elinross;  Alex.  Currie,  Banffshire; 
Arch.  Davidson,  Aberdeenshire;  H.  J.  Robertson, 
Renfrewshire;  R  Handtside,  Stirlingshire;  James 
Craufurd,  Perthshire ;  E.  D.  Sandford,  Stewartry  of 
Kirkcudbright ;  John  Cowan,  Kincardineshire ;  Chas. 
Neaveb,  Orkney  and  Shetland  ;  Geo.  Deas,  Ross  and 
Cromarty;  Robert  Bruce,  Argyleshire;  John  Cay, 
Linlithgowshire;  Robert  Bell,  Berwickshire;  Mark 
Napier,  Dumfriesshire ;  J.  C.  Colquhoun,  Dumbarton- 
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shire;  George  Dundas,  Selkirkshire;  W.  Horne, 
Haddingtonshire;  C.  Innes,  Elgin  and  Nairn;  Wm. 
Oliver  Rutherford,  Roxburghshire;  Wm.  Fraser 
Tytler,  Invemese-ahire  ;  Hugh  Lumsden,  Sutherland- 
shire  ;  A.  Alison,  Lanarkshire." 

We  reserve  our  comments  on  this  curious  document  until  our 
next  number. 

{To  he  continued,) 


THE  JURISDICTION  OF  THE  LOCAL  COURTS  IN  IRELAND, 
SCOTLAND,  AND  ENGLAND  COMPARED. 

By  William  H.  Dodd,  Esq.,  Barrister-at-Law. 
No.  IV.    (^rom  the  " Iruk  Lavs  Times.") 

(u)  distribution  of  business  between  the  local  and  central 

COURTS. 

It  remains  to  consider  how  the  legitimate  work  of  the  central  and 
local  Courts  can  be  best  distributed  between  them.    There  is  an 
apprehension  that  such  an  extension  of  jurisdiction  in  the  local 
tribunals  as  I  have  glanced  at  would  drive  suitors  away  from  the 
Superior  Courts.    There  is  implied  in  this  statement  a  confession  of 
imperfection  in  the  judicial  system  of  the  Supreme  Courts  which  it 
is  dangerous  to  make.     But,  in  truth,  the  apprehension  is  not  well- 
grounded.     Time  after  time  the  Judges  in  Dublin  complain  of  cases 
being  brought  in  the  upper  Courts  which  should  be  brought  in  the 
lower  Courts,  and  of  witnesses  being  dragged  up  to  Dublin  from 
Donegal  or  Kerry  about  some  trifling  dispute.     Yet,  notwithstand- 
ing the  observations  of  the  Judges,  and  notwithstanding  the  chance 
of  having  the  case  remitted,  and  notwithstanding  the  risk  of  being 
deprived  of  costs,  country  attorneys  continue  to  bring  these  cases  in 
the  Superior  Courts,  and  lay  the  veiiue  in  Dublin.    The  difficulty 
vould  appear  to  be,  therefore,  to  keep  unsuitable  cases  out  of  the 
central  Courts,  rather  than  to  keep  suitable  cases  in  them.    But, 
further,  the  experience  of  Scotland  shows  that,  in  what  may  be 
called  a  system  of  free-trade  between  the  central  and  local  Courts, 
there  is  a  very  proper  and  suitable  division  of  labour.     Mr.  M*Neil 
Caird,  the  author  of  the  Essay  on,  Local  Government  in  the  Cobden 
Club  Series,  in  his  evidence  before  the  Commissioners,  points  to  the 
fact  that  nine-tenths  of  the  cases  tried  in  the  local  Courts  in  Scot- 
land were  under  £50  in  amount,  and  yet  the  jurisdiction  in  these 
Courts  is  theoretically  unlimited.    And  in  our  own  country,  the 
Quarter  Sessions  criminal  jurisdiction,  though  concurrent  with  the 
Assize  jurisdiction,  does  not  seriously  conflict  with  it    But  there 
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can  be  no  difficulty,  from  the  matters  already  disclosed  in  the 
course  of  this  inquiry,  in  arriving  at  an  efficacious  method  of  pre- 
serving the  proper  distribution  of  business. 

It  would  appear  that  there  are  three  kinds  of  business  which  are 
properly  within  the  scope  of  local  tribunals.  (1.)  Cases  which  are 
principally  administrative,  (2.)  Cases  in  which  there  is  no  red 
defence  on  the  merits  and  the  defendant  resorts  to  law  merely  for 
the  purpose  of  delay.  (3.)  Cases  requiring  judicial  decision,  but 
which  cannot  reasonably  bear  the  expense  of  a  contest  in  the 
central  Courts. 

Now,  the  sum  which  is,  by  a  wonderful  unanimity  of  opinion 
among  jurists  in  Scotland,  in  England,  and  in  Ireland,  arrived  at, 
as  the  one  which  indicates  the  limit  between  cases  that  can  and 
cases  that  cannot  reasonably  bear  the  cost  of  a  trial  in  the  Superior 
C'ourts,  is  £50 — that  is,  in  the  case  of  a  demand  of  a  legal  chuticter 
by  one  individual  suitor.  The  limit  of  £500  in  Equity  is  arrived 
at  by  a  rough  estimate  as  about  the  amount  which,  from  the  multi- 
tude of  interests  generaDy  involved  in  Equity  matters,  would  give 
relief  to  the  same  class  of  suitors  as  would  be  within  the  limit  of 
£50  at  Common  Law. 

Further,  in  the  Superior  Courts  already,  there  are  powers  some- 
what anomalous  and  in  some  cases  needlessly  encumbered  with 
restrictions  to  remit  cases  to  the  local  Courts ;  and  there  are  also 
provisions  as  to  costs,  which  are  intended  to  compel  suitors  to  resort 
to  the  local  tribunals. 

A  very  slight  extension  of  these  powers,  and  a  removal  of  the 
present  restrictions,  would  accomplish  a  proper  distribution  of  busi- 
ness in  a  much  more  satisfactory  way  than  by  the  enactment  of  a 
hard-and-fast  statutory  limit 

The  provisions  might  be  of  this  nature : — 

(1.)  A  plaintiff  might  sue  in  the  inferior  Court  for  any  ammiDt 
or  any  kind  of  debt ;  but  a  defendant  so  sued  in  the  inferior  Court 
for  a  sum  exceeding  £50  should  be  entitled,  as  of  right,  to  transfer 
the  cause  to  the  Superior  Courts. 

(2.)  A  plaintiff  who  Yecovered  in  any  action  in  the  Superior 
Courts  of  Common  Law  a  sum  less  than  £50,  whether  in  contract 
or  for  a  wrong,  and  whether  he  resided  in  the  same  Civil  Bill  juris- 
diction as  the  defendant  or  not,  should  not  be  entitled  to  any  costs, 
imlesB  the  Judge  at  the  trial  certified  that  it  was  a  fit  cause  to  be 
bmnglit  in  the  Superior  Courts. 

(3.)  Parties,  defendants  in  any  suit  in  the  lower  Court,  involving; 
the  administmtion  of  a  fund  exceeding  £500,  or  involving  the  sale 
of  property  of  a  greater  annual  value  than  £50,  should  be  entitled, 
m  of  right,  but  subject  to  such  order  as  the  Court  above,  at  the 
hearing,  might  make  as  to  costs,  to  transfer  such  cause  to  the  High 
Court  of  Chancery,  the  Central  Court  of  Probate,  the  Central 
Court  in  Bankruptcy,  or  to  the  Landed  Estates  Courts  as  the  nature 
&  case  might  require. 
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(4.)  There  should  be  a  power  to  bring  any  matter,  arising  in  the 
hearing  of  a  cause  in  the  local  Court,  by  way  of  reference  or  appeal, 
or  case  stated,  for  judicial  decision  and  direction  in  the  central 
Courts ;  and  interlocutory  as  well  as  final  decrees  should  be  the 
subject  of  review  and  decisioa 

(5.)  Before  trial,  any  of  the  Superior  Courts  should  have  power, 
on  fit  cause  being  shown,  upon  motion,  either  to  send  a  cause  down 
to,  or  to  bring  a  cause  up  from,  the  local  Court. 

In  the  enactments  already  passed,  in  the  recommendations  of  the 
Commissioners,  and  in  the  Bills  of  the  present  Government,  there 
will  be  found  authority  or  precedent  for  each  of  these  suggestions. 
The  result  would  be  that  cases  in  which  there  is  a  honafde  contest, 
and  which  could  bear  the  cost,  would  be  tried  by  the  highest 
judicial  ability.  Cases  of  small  amount  would  be  tried  in  an  in- 
expensive way  on  the  spot.  Debtors  seeking  to  use  legal  processes 
for  the  purpose  oT  delay  would  be  baffled;  and,  while  a  large 
portion  of  local  administrative  work  would  be  done  through  local 
officers,  there  would  be  a  simple  and  efiBcacious  method  of  getting 
the  decision  of  the  highest  legal  ability  on  any  question  of  difficulty 
that  might  arise. 

(Vn.)  JURISDICTION  IN  SMALL  CASES  OF  PETTY  SESSIONS  COURT. 

With  reference  to  the  inferior  local  tribunals,  I  may  be  permitted 
to  observe,  that  side  by  side  with  the  Sheriffs'  Courts  in  Scotland, 
a  small  debt  jurisdiction,  which  is  largely  made  use  of,  is  exercised 
by  Justices  of  the  Peace  in  Scotland,  and  that  the  policy  of  extend- 
ing the  civil  jurisdiction  of  Petty  Sessions  Courts  in  England  and 
Ireland  seems  to  have  received  the  favourable  consideration  of 
Parliament.  By  Viscount  Cardwell's  Act  of  1860,  an  equitable 
power  of  restraining  tenants  in  small  tenancies  was  given  to  Justices 
at  Petty  Sessions  in  Ireland ;  and  by  the  Imperial  Act  of  1875,  with 
reference  to  employers  and  workmen,  an  equitable  jurisdiction  was 
conferred  on  Justices  for  the  purpose  of  settling  trade  disputes.  The 
subject  has  come  under  consideration  in  connection  with  the  linen 
laws  in  the  north  of  Ireland  very  recently;  and  it  has  been 
suggested,  in  a  report  lately  presented  to  the  Chief  Secretary  by 
Mr.  John  Hancock,  that  a  general  extension  of  the  jurisdiction  of 
the  civil  side  of  the  Court  to  a  small  limit — say  £10 — would 
prevent  the  criminal  procedure,  in  many  instances,  from  being 
resorted  to.  I  may  add  that,  as  in  most  districts  there  is  a  paid 
magistrate,  and  in  all  an  efficient  clerk,  if  jurisdiction  up  to  £10 
were  given  to  these  tribunals,  the  very  small  cases  of  the  poor  would 
obtain  a  hearing,  and  the  danger  of  their  being  unable  to  get  fair 
play  if  larger  powers  were  given  to  the  County  Chairman,  which 
some  appear  to  dread,  would  be  thereby  averted.  But  into  this 
field  of  inquiry  it  is  not  necessary  for  me  to  enter  upon  in  detail. 
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(Vm.)  ADVANTAGES  TO  BE  DERIVED  BY  IRELAND  FROM  AN  APPLICATION 
OP  THE  PRINCIPLES  OF  THE  SCOTTISH  LOCAL  COURTS. 

(1.)  If  a  permanent  officer,  corresponding  to  the  Sheriflf-Sub- 
stitute,  were  appointed,  there  would  he  easy  and  prompt  means  of 
recovering  debts  all  the  year  round.  This  officer  met  with  the 
approval  of  the  Scottish  Law  Commissioners.  The  English  Law 
Commissioners  recommended  that  the  Eegistrar  of  the  local  Court 
in  England  should  discharge  similar  duties.  If  such  an  officer  were 
appointed,  the  objections  to  conferring  an  Equity  or  Bankruptcy 
jurisdiction  on  local  Courts  would  vanish ;  for,  in  so  far  as  these 
duties  are  ministerial  or  official,  he  could  discharge  them  on  the 
spot  where  the  cause  of  action  arose,  at  considerably  less  expense 
and  less  delay  than  they  could  be' discharged  by  the  Chief  Clerk  in 
Chancery  in  Dublin.  The  committee  of  the  Bar  recommended  an 
extension  of  the  principle  of  the  administration  summons  in  Chan- 
cery ;  but  I  take  the  liberty  of  saying  that  for  small  country  cases 
that  mode  of  procedure  does  not  provide  an  adequate  remedy.  To 
have  accounts  vouched  by  the  clerk  of  the  town  agent  of  the 
country  solicitor  of  the  client,  to  have  queries  cleared  up  by 
correspondence  between  these  individuals,  and  then  verified  by 
affidavit  before  the  chief  clerk,  is  not,  I  submit,  a  speedy  or  efficient 
way  of  taking  the  accounts,  say  of  the  executor  of  a  tenant  farmer 
residing  in  a  remote  country  district.  A  quarter  of  an  hour's 
examination  of  the  man  himself  before  a  local  officer  would  be 
much  more  satisfactory.  Besides,  the  costs  of  one  party  in  an 
ordinary  administration  summons,  notwithstanding  that  it  is  so 
much  better  than  the  proceeding  by  Bill,  can  hardly  fall  below  £50 
or  £60 ;  and  as  there  may  be  two  or  three  parties  whose  costs  may 
come  out  of  the  estate,  it  is  obvious  that  such  a  mode  of  administer- 
ing estates  would  be  costly,  even  to  the  exclusion  of  justice,  in 
many  of  the  smaller  cases.  It  is  owing  to  this  simple  reason  that 
Scotland  has  for  more  than  a  century,  and  England  has  now  for 
twelve  years,  enjoyed  the  benefit  of  local  Courts  of  administration. 

(2.)  I  may  further  point  out  that  there  are  two  distinct  matters 
often  mingled  together  in  the  demand  for  a  reform  of  local  Courts, 
both  of  which  would  be  satisfactorily  determined  by  the  adoption 
of  the  Scottish  plan.  Business  men  in  boroughs  like  Belfast  and 
Cork,  who  have  often  much  need  of  expedition  in  legal  processes, 
complain  of  being  obliged  to  resort  to  Dublin  for  the  enforcement 
of  their  demands.  But  this  question  is  quite  distinct  from  the 
question  of  the  general  extension  of  local  Court  jurisdiction.  The 
extension  and  development  of  local  Courts  in  Belfast  and  Cork  are 
advocated  on  the  express  grounds  that  these  will  compete  with  the 
Superior  Courts  in  Dublin  in  certain  matters,  and  prevent  the 
merchants  of  these  two  communities  from  resorting  needlessly  to 
the  official  machinery  of  the  central  Courts.  But  throughout  this 
paper  I  have  had  carefully  in  view  that  class  of  suitors  who  will  be 
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entirely  without  relief  if  the  only  Courts  they  can  go  to  be  the 
Superior  Courts.  The  one  reform  is  advocated  on  the  ground  of 
decentralLzation  in  the  administration  of  justice;  the  other  is 
advocated  on  the  ground  that  no  class  of  Her  Majesty's  subjects 
should  be  debarred  from  getting  justice  in  Her  Majesty's  Courts. 
And  yet  there  is  a  class  of  reformers  who  think  they  are  doing 
more  than  can  reasonably  be  asked  of  them  if  they  concede  the 
expediency  of  giving  some  kind  of  enlarged  jurisdiction  to  the 
Courts  at  Cork  and  Belfast. 

The  merchants  at  Belfast  and  Cork  do  not  complain  of  being 
obliged  to  come  to  Dublin  for  the  Common  Law  and  Equity  cases, 
or  indeed  for  any  cases  that  require  judicial  decision.     What  they 
do  wish  for  not  unnaturally,  and  ask  for  strenuously,  is  that  in  ad- 
ministrative matters  they  may  be  able  to  have  the  work  done  in 
their  own  locality ;  and  it  is  especially  in  Bankruptcy  that  they  feel 
the  hardship  of  being  obliged  to  resort  to  a  Court  in  Dublin  at 
every  stage  of  the  case.     Creditors  of  a  bankrupt  believe  that  they 
could,  in  a  few  weeks,  at  a  small  cost,  and  on  the  spot,  do  substantial 
justice  to   all  parties  concerned  in  winding  up  the  estate  of  a 
bankrupt ;    but  they  experience  a  difficulty  in  winding  it  up 
through  professional  men  in  Dublin,  and  by  means  of  an  official 
machinery  that  is  costly  and  dilatory.     They  would  not,  however,  I 
think,  be  content  with  the  decision  of  a  local  tribunal  in  any 
important  question  requiring  judicial  decision.     This  branch  of  the 
reform  appears  to  me  to  be  recommended  by  very  important  con- 
siderations.    It  would  relieve  the  Court  in  Dublin  of  a  huge  mass 
of  purely  ministerial  work,  which  only  hampers  and  clogs  the  other 
functions  of  the  Court.    It  would  enable  local  solicitors  to  attend 
summarily  and  expeditiously  to  the  questions  of  detail  that  are 
constantly  arising,  and  enable  the  traders  interested  in  the  winding 
up  of  an  estate  to  watch  it  closely  and  assiduously.    It  would  save 
considerable  delay  and  cost ;  and  as  part  of  the  proposed  reform  is 
to  have  an  easy  method  of  bringing  any  matter  before  the  central 
Court  by  way  of  case  stated,  or  by  motion,  it  would  add  dignity  to 
the  Court  in  Dublin,  and  preserve  for  it  the  legitimate  function  of 
a  Superior  Court — that  of  hearing  and  determining  the  more  im- 
portant questions  of  law  or  fact     In  many  respects  the  Court  now 
resembles  a  Quarter  Sessions  Court  more  than  a  Superior  Court  : 
much  of  the  business  is  necessarily  done  by  solicitors  who  are,  as  a 
rule,  men  of  much  skill,  but  who  labour  under  the  disadvantage  of 
not  being  in  ready  personal  communication  with  their  country 
clients.     It  is  evident  that  local  solicitors  could  do  this  part  of  the 
work  much  better  in  a  local  Court;   and  the  class  of  business 
which  is  now  conducted  by  counsel  would  still  continue  to  be  heard 
and  determined  by  the  chief  judges  in  Bankruptcy,  as  a  Court  of 
appeal  and  control  over  the  locaJ  Courts  in  Bankruptcy  matters. 
And  what  is  true  of  administrative  matters  in  Bankruptcy  is  true 
^0  of  administrative  matters  in  Chancery. 
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Now,  the  plan  adopted  in  Scotland  would,  if  adopted  in  Ireland, 
meet  both  these  demands  for  the  reform  of  local  Courts. 

The  Scottish  plan  of  haying  the  judge  of  the  local  Court  a 
member  of  the  Bar  in  actual  practice  is  so  far  modified  in  Edin- 
burgh and  Glasgow  that  he  is  made  a  permanent  judge,  sitting 
practically  the  whole  year,  and  he  is  supported  by  a  sufficient 
number  of  assistant  judges,  or  Sheriffs-Substitute,  to  enable  him  to 
accomplish  the  entire  work.  There  are  four  Substitutes  in  Glasgow, 
so  that  there  is  an  official  staff  of  five  local  Judges  for  doing  really 
local  work,  and  if  we  include  the  county,  there  are  seven  local 
Judges.  The  Scottish  Commissioners  thought  there  were  not 
enough  in  Glasgow,  and  recommended  an  additional  substitute  to  be 
transferred  from  the  county  to  the  town.  We  can  hardly  wonder, 
then,  that  the  Belfast  merchants  and  professional  men  complain 
that  they  have  only  one  judge,  who,  though  one  of  the  most  diligent 
as  well  as  one  of  the  most  able  of  the  Irish  Bar,  can  hardly  be 
expected  to  do  as  much  as  six  or  seven  Scotchmen.  While,  there- 
fore, the  plan  of  giving  an  extended  and  symmetrical  jurisdiction  to 
all  the  local  Courts  would,  with  certain  modifications,  meet  and 
satisfy  the  reasonable  demands  of  Cork  and  Belfast  for  increased 
local  tribunals,  the  plan  of  giving  an  increased  jurisdiction  to  these 
Courts  alone  would  not  meet  or  satisfy  the  need  for  extended  juris- 
diction in  all  the  Courts  generally :  and  in  the  larger  counties,  as 
well  as  in  the  larger  towns,  additional  substitutes,  where  necessaiy, 
should  be  appointed. 

(3.)  The  adoption  of  the  Scottish  plan  would  add  simplicity  and 
uniformity  to  the  system  of  local  judicature  in  Ireland.  The  juris- 
diction of  the  Judge  of  the  local  Court  in  Ireland  is  anomalous  iii 
the  extreme.  He  can  give  judgment  in  land  cases  to  the  amount 
of  hundreds  of  pounds :  he  cannot  hear  a  case  about  a  horse  if  the 
sum  claimed  for  the  animal '  exceeds  £40.  He  can  examine  and 
decide  upon  leases  by  limited  owners,  but  he  cannot  investigate  the 
accounts  of  a  trustee.  He  is  permitted  to  consider  every  Equity 
affecting  a  defendant,  but  he  is  prevented  from  considering  any 
Equity  affecting  the  plaintiff.  He  may  give  a  landlord  a  decree  for 
possession  where  the  rent  due  amounts  to  £100,  but  he  cannot 
decide  a  disputed  mearing  between  tenants,  if  the  land  is  valued  at 
more  than  £20.  He  can  sentence  a  criminal  to  the  severest  penal 
servitude  known  to  our  law :  he  cannot  adjudicate  on  an  ordinaiy 
debtor's  summons. 

(4)  The  adoption  of  the  Scottish  plan  would  involve  an  increase 
in  the  professional  costs  of  solicitors  practising  at  quarter  sessions. 
A  very  high  class  of  practitioners,  no  doubt,  attend  these  Courts  at 
present ;  but  these  are  only  paid,  as  I  have  pointed  out,  by  reason 
of  the  expedition  with  which  the  work  is  carried  through  at 
sessions.  If  this  work  were  spread  over  a  longer  time,  it  would 
seem  that  the*  scale  adopted  in  the  Scotch  SmaiU  Debts  Recovery 
Act  would  be  more  suitabla     Instead  of  small  sums  being  allowed 


LOCAL  COUBTS  IK  IRELAND,  SCOTLAND,  AND  ENGLAND.        501 

for  details  (the  worst  way  surely  a  professional  man  can  be  re- 
munerated— ^a  system  of  remuneration  which,  as  Adam  Smith  pointed 
out,  has  corrupted  the  law  language  of  Europe),  a  certain  sum 
should  be  allowed  for  the  ''  conduct  of  a  cause."  The  sums  allowed 
in  that  Act  for  the  conduct  of  a  cause  are,  as  nearly  as  possible, 
about  £8  per  cent  on  the  amount  recovered.  This  does  not  seem 
an  undue  reward  for  professional  skill,  and  it  is  in  the  interest  of 
suitors  that  the  fee  should  be  sufficient  to  attract  to  the  Courts  a 
high  class  of  professional  men. 

(5.)  The  adoption  of  the  Scottish  plan,  modified  as  I  have 
suggested,  would,  I  think,  also  be  a  benefit  to  the  Bar.  At  present 
it  can  scarcely  be  said  that  Counsel  attend  the  local  Courts.  This 
is  partly  owing  to  the  fact  that  the  fee  for  instructing  Counsel 
allowed  to  attorneys  is  wholly  inadequate.  It  is  partly  owing  to 
the  fact  that  few  cases  of  sufficient  importance  arise  to  justify  the 
employment  of  Counsel,  and,  as  it  is  not  worth  while  to  attend 
sessions  specially  for  the  few  cases  that  may  arise,  it  is  rather 
unusual  to  have  a  Quarter  Sessions  Circuit  of  barristers  in  Ireland. 
In  the  result,  when  a  special  case  does  arise,  Counsel  has  to  be 
brought  down  on  a  special  fee.  But  inasmuch  as  presumably  only 
the  more  important  cases  will  be  tried  at  the  hearing  by  the  chief 
local  Judge  at  his  stated  Courts,  or  a  sufficiently  great  number  to 
encourage  the  Junior  Bar  to  attend  the  Court,  it  is  rather  to  be 
expected  that  the  Bar  would  attend.  The  advantage  would  be  con- 
siderable to  the  suitor  in  being  able  to  have  Counsel  at  a  small  fee 
of  from  one  guinea  to  three  guineas,  instead  of  being  obliged  to  pay 
a  special  fee  of  from  ten  to  thirty  guineas,  as  is  generally  the 
custom  in  land  cases. 

(6.)  But  not  only  would  the  adoption  of  this  plan  be  of  advantage 
to  the  suitors  and  to  the  professional  men,  but,  by  very  reason 
thereof,  it  would  be  beneficial  to  the  community.  The  industry  of 
Ireland  is  carried  on  by  small  capitalists.  It  has  been  abundantly 
proved  that  there  is  no  want  of  capital  in  Ireland.  But  bankers 
and  other  lenders  of  money  scruple  to  give  loans  to  small  farmers 
and  traders,  from  the  difficulties  in  recovering  the  loan,  or  in 
realizing  charges  upon  the  land,  or  in  selling  the  goods  of  the 
debtor.  If  there  were  a  local  Court  competent  to  try  all  questions, 
and  to  give  effectual  relief  in  all  small  cases,  supplemented  by  a 
cheap  and  easy  system  of  transfer  of  land,  and  an  easy  method  of 
realizing  the  charges  thereon,  the  difficulty  in  the  way  of  accom- 
modating small  farmers  and  small  manufacturers  with  loans  of 
money  would  be,  to  a  large  extent,  removed,  and  such  borrowers 
vould  be  able,  therefore,  to  obtain  loans  on  more  advantageous 
terms. 

(IX)  CONCLUSION. 

The  model  of  a  local  Court,  which  is  suggested  by  the  foregoing 
facts  and  considerations  in  analogy  with  what  Scotland  has  had  for 
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more  than  a  century,  and  in  accordance  with  the  most  recent 
suggestions  of  some  of  the  most  eminent  jurists  in  the  three 
kingdoms,  seems  to  be : — 

A  Court  with  ample  power,  within  the  limit  of  its  own  juris- 
diction, to  try  all  questions,  whether  of  Law  or  Equity,  and  whether 
affecting  real  or  personal  estate. 

It  should  have  jurisdiction  to  consider  and  determine  the  rights 
of  creditors  among  themselves,  to  decide  disputed  questions  as  to 
wills  and  probate  matters,  and  to  administer  such  estates  and  trusts 
as  fall  within  its  limits  by  the  aid  of  competent  local  officers. 

It  should  be  composed  of  a  permanent  judicial  officer,  who 
should  sit  the  whole  year  round,  and  of  a  chief  judge  not  connected 
with  the  county,  but  in  actual  practice  at  the  Bar,  who  should  hold 
Courts  at  stated  periods. 

It  should  have,  within  the  limits  of  its  jurisdiction,  full  powers  to 
enforce  its  decrees  by  officers  having  permanent  tenure,  and  under 
its  immediate  control,  and  to  give  as  effectual  relief  in  the  cases 
properly  falling  within  its  scope  as  can  be  given  by  the  central 
Courts  in  the  cases  properly  falling  within  their  scopa 

There  should  be  a  cheap  and  expeditious  appeal  from  the 
decisions  of  this  Court,  whether  interlocutory  or  final,  and  that  both 
on  the  facts  and  on  the  law,  the  appeals  or  rehearings  on  facts  being 
tried  on  Circuit,  and  the  appeals  on  law  or  arguments  on  case  stated 
being  heard  by  the  central  Courts  in  Dublin. 

There  should  be  an  easy  and  simple  method  of  transferriBg  fit 
causes  to  the  Superior  Courts  and  having  cases  unfit  for  these 
Courts  remitted  to  the  Courts  below. 

The  practice  and  procedure  should  be  simple  and  free  from 
scientific  pleadings :  causes  should  be  tried  by  oral  examination  of 
witnesses,  rather  than  by  affidavits;  and  thus  the  "influence, 
benefit,  and  protection  of  the  laws,  and  of  the  Courts  of  Justice,"  as 
contemplated  when  the  Scottish  local  Courts  were  first  established, 
would  be  brought  within  the  reach  of  the  humblest  suitor  in  the 
land. 


THE  POSITION  OF  THE  MASTERS  OF  PUBLIC  SCHOOLS 
UNDER  THE  EDUCATION  (SCOTLAND)  ACT,  1872. 

NO.  IX. 

Having  made  reference  to  the  action  taken  by  the  Education  Board 
in  questions  affecting  both  directly  and  indirectly  the  position  of  the 
Masters  of  Public  Schools  under  the  Act,  we  may  be  perhaps 
allowed  to  call  attention  to  a  recent  instance  in  which  the  Centml 
l^ard  have  had  the  decision  of  the  First  Division  in  Mac/arlane  v. 
Mochrum  School  Board  brought  strongly  Under  their  notice,  and 
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where  they  have  adopted  a  course  based  upon  the  views  taken  in  that 
judgment  and  upon  the  opinions  there  expressed.  As  we  pointed 
out  in  the  pages  of  this  Journal  for  the  month  of  February  last,  the 
special  report  of  the  Inspector  according  to  the  authority  of  that  case 
must  be  one  regarding  both  the  school  and  its  teacher.  To  report 
upon  the  one  without  the  other  will  not  fulfil  the  statutory  require- 
mentSy  and  an  Inspector  will  need  great  caution  when  ms^ng  such 
a  report.  Warned  by  the  opinions  expressed  by  the  Court  as  to  the 
effect  of  the  Act,  the  Education  Department  in  London  at  last  gave 
way  before  the  repeated  requests  of  the  Scotch  Education  Board, 
and  altered  the  form  in  which  they  had  previously  couched  their 
instructions  to  the  Inspectors,  for  in  reality  it  was  from  the  form  in 
which  their  directions  to  these  officers  had  been  issued  that  all  this 
difficulty  had  arisen ;  and  when  that  form  had  been  altered  the 
chances  of  any  misunderstanding  were  at  once  immensely  dimin- 
ished. A  comparison  of  the  two  circulars  will  show  how  this  in- 
struction was  Skdded.  It  is  not  necessary  to  give  the  whole  form  as 
issued  by  the  Whitehall  Department,  but  the  subjoined  paragraph 
taken  from  that  now  sent  to  Inspectors  will  show  the  position  of 
matters  at  present  After  directing  the  Inspector  to  make  the  visit 
and  give  the  report  asked  for  by  the  School  Board,  the  circular 
proceeds : — 

"  You  will  remember  that  it  is  the  duty  of  the  Board,  in  the  first 

instance,  to  make  up  their  own  minds  on  the  subject  and  to 

forward  to  this  department  a  resolution  that  they  consider  the 

teacher  to  be  '  incompetent,  unfit,  or  inefficient'    The  object  of  your 

visit  is  not  to  assist  the  Board  in  passing  this  resolution,  but  to 

report  how  far  you  consider  that  the  resolution  which  they  have 

passed  is  borne  out  by  the  state  of  the  school  and  the  results  of  the 

teacher's  labours.    You  will,  as  a  rule,  ther^^ore,  examine  and 

report  upon  the  school  as  you  would  do  in  the  case  of  an  ordinary 

visit  of  inspectipn;  but,  if  you  find  no  children  present,  or  the 

attendance  much  below  what  it  might  be  expected  to  be  if  the 

school  were  efficiently  conducted,  you  will  report  the  fact,  after 

examining  such  children  as  are  presented  to  you.    As  the  Educaiion 

Act  rehires  that  there  shall  be  a  report  on  the  teacher  as  well  as  on 

the  school,  if  the  unsatisfactory  state  of  a  school  is  in  your  opinion 

otoing  to  the  fault  of  the  teacher,  it  wUl  be  necessary  for  you  to  say  so 

in  explicit  terms.    It  will  rest  with  the  Board,  after  they  receive 

your  report,  to  give  'judgment  on  the  matter'  before  they  take 

action  with  a  view  to  removing  the  teacher,  if  they  think  it  is 

i^ecessary.    Your  report  should  show  the  facts  which  you  ascertain 

snd  the  conclusion  at  which  you  arrive  respecting  the  resolution  of 

the  Board,  but  the  responsibility  of  giving  judgment  had  better  be 

left,  where  the  Act  has  placed  it,  in  the  hands  of  the  Board." 

This  is  the  important  portion  of  the  circular  as  it  now  stands,  but 
the  italics,  which  are  our  own,  mark  the  sentence  added  in  con- 
sequence of  the  pressure  brought  to  bear  upon  the  Department 
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There  was  also  the  following  sentence,  which  is  now  omitted,  but 
in  the  old  form  followed  the  words  "  it  is  necessary"  above  quoted : 
— "  You  should  refrain  fix)m  expressing  any  opinion  as  to  the  ad- 
visability or  otherwise  of  such  a  step/'  A  question  of  this  kind 
originated  the  other  day  in  the  parish  of  Nigg,  in  Kincardineshire, 
where  the  local  Board  were  desirous  of  removing  Mr.  Brodie,  the 
teacher  of  their  public  school  at  Eirkhill,  on  the  ground  of  statutoiy 
inefficiency.  The  School  Board  took  the  proper  steps  under  the 
Act  by  applying  for  a  special  report,  which  was  in  March  last 
obtained  from  Dr.  Kerr,  one  of  H.  M.  Inspectors.  Omitting  for  the 
sake  of  brevity  certain  remarks  (on  the  whole  favourable)  as  to  the 
keeping  of  the  school  registers  and  log-book  we  have  in  the  follow- 
ing sentences  the  gist  of  what  the  Inspector  says : — 

"  The  percentage  of  failures  in  the  standard  subjects,  though 
smaller  than  when  the  school  was  inspected  in  November  1876 
(the  pupils  being,  with  thirteen  exceptions,  the  same,  and  examined 
in  the  same  subjects),  is  still  much  too  great.    In  November  the 
failures  all  over  amounted  to  48  per  cent,  and  now  to  33}  per 
cent.    The  weakest  branch  is  arithmetic,  in  which  the  failures  were 
in  November  69  per  cent,  and  Aow  60  per  cent      It  is  further  to 
be  remarked  that  five  pupils  examined  in  November  1875,  and  fail- 
ing in  two  or  more  subjects,  were  presented  in  the  same  standards 
in  November  1876  with  the  same  results,  and  were  presented  again 
in  the  same  standards  in  March  1 877,  and  still  failed  in  one  subject 
The  attendances  of  these  five  pupils  for  the  years  mentioned  are 
creditably  regular,  all  having  more  than  400  attendances  in  1875, 
and  all  between  300  and  400  in  1876.     It  is  also  to  be  remarked 
that  the  failures  in  most  cases  had  no  approximation  to  passea    In 
Standard  I.  arithmetic  is  almost  nil.     In  Standard  II.  considerably 
better.     In  Standard  IIL  only  four  passed,  while  six  out  of  eleven 
presented  had  not  a  single  sum  correct    Standard  IV.  has  the  bare 
requirements  in  grammar,  knows  next  to  nothing  of  history,  and  has 
a  meagre  knowledge  of  geography.    Beading  throughout  is  fair, 
writing  good,  intelligence  and  grammar  just  passabla     Of  the 
thirty-five  pupils  presented  in  standards  only  three  have  attended 
less  than  250  times,  six  have  attended  250  and  upwards,  twenty- 
two  800  and  upwards,  four  400  and  upwards.    Great  irregularity  of 
attendance  cannot  therefore  be  pleaded.     Order  is  well  maintained, 
and  discipline  satisfactory.     In  view  of  all  the  circumstances  there 
can  be  no  doubt  that  the  school,  as  compared  with  others  similarly 
situated,  is  inefficiently  taught.    At  the  same  time  the  teacher 
seems  to  have  sufficient  physical  power  and  practical  skill  in  the 
management  of  a  class  to  satisfy  if  he  chose  all  the  requirements  of 
the  Act  and  Code.     If  his  choosing  not  to  do  so  to  the  extent 
indicated  in  the  foregoing  report  (which  seems  to  me  to  be  the  case) 
amounts  to  inefficiency,  he  is  inefficient." 

We  have  been  forced  to  give  a  large  portion  of  Dr.  Kerr's  Report 
as  being  the  only  way  in  which  to  show  the  character  of  the 
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remarks  he  makes.  The  Education  Board, however,refused  their  sanc- 
tion to  the  dismissal  which  it  was  proposed  to  base  upon  this  Seport, 
and  would  not  confirm  the  judgment  of  the  School  Board  removing 
Mr.Brodie,for  the  reasons  given  in  the  following  sentence  quoted  from 
the  official  reply  of  the  Secretary : — ^"  The  results  of  the  examina- 
tion as  brought  out  in  the  special  report  are  sufficiently  unfavour- 
able to  warrant  dismissal  if  that  could  be  clearly  connected  with 
incompetency,  unfitness,  or  inefficiency  on  the  part  of  the  teacher. 
But,  unfortunately,  this  again  is  not  brought  out  with  clearness  or 
precision  in  the  report  in  question,  and  my  Board,  looking  to  the 
Mochrum  case,  and  to  the  expression  of  opinion  by  the  Judges  of 
the  First  Division  of  the  Com-t  of  Session,  before  whom  it  was 
tried,  are  afraid  that  this  defect  would  be  fatal  to  the  validity  of 
the  proceedings  if  the  same  were  challenged  by  the  teacher.  The 
unsatisfactory  state  of  the  school  is  quite  clear,  but  it  is  not  equally 
clear  that  this  is  mainly  or  exclusively  due  to  the  fault  of  the 
teacher — the  language  used  by  Dr.  Kerr  on  this  point  being 
dubious  and  vague." 

Perhaps  we  should  not  be  much  surprised  when  we  read  this  reply, 
and  learn  the  decision  arrived  at  by  the  Education  Board,  and  the 
result  may  have  been  deemed  necessary  in  following  the  dictates  of 
prudence  and  due  caution  in  so  delicate  a  matter ;  but  certainly  it 
is  rather  strongly-expressed  comment  upon  the  report  to  apply  to 
it  such  terms  as  "  dubious  and  vague."    The  expressions  used  by 
the  Inspector  are  no  doubt  somewhat  involved,  and,  for  one  who  has 
presumably  been  trained  to  exactness,  are  not  as  succinct  or  pointed 
as  they  might  have  been ;  but  when  we  look  at  the  report  closely, 
it  is  seen  that  Dr.  Kerr  says  the  school  is  "  inefficiently  taught," 
and  that  the  teacher  seems  to  him  to  choose  not  to  fulfil  the  require- 
ments of  the  Act  and  Code ;  perhaps  it  is  equally  true  that  he  does 
not  say  that  the  teacher  is  causing  the  inefficiency  by  his  conduct. 
Still,  it  is  a  fair  comment  upon  the  report,  that  a  school  "  ineffi- 
ciently taught,"  in  the  first  place,  can  trace  its  failure  only  to  the 
teacher ;  and,  in  the  next  place,  we  find  the  last  sentence  express- 
ing very  distinctly  what  the  Government  Inspector  thought  about 
the  matter,  namely,  that  Mr.  Brodie  did  not  choose  to  satisfy  the 
requirements  of  the  Act,  "  which  seems  to  me  to  be  the  case." 

The  blame  in  all  this  affair  lies,  we  think,  to  a  certain  extent  in 
two  entirely  different  directions.  In  the  one  case,  the  Education 
Board  have  clearly  been,  to  put  it  very  moderately,  extremely 
technical  in  their  interpretation  of  what  the  report  says ;  they  have 
^ast  a  rather  large  stone  at  the  Inspector,  while  themselves  taking 
up  somewhat  the  line  of  counsel  pressing  a  doubtful  point  to  a  non- 
'  appreciative  Court.  The  Board  give  the  Court  of  Session  credit  or 
discredit  for  adopting  a  view  of  the  Statute  extremely  narrow  and 
technical,  but  do  so  for  the  purpose  of  straining  a  decision  beyond 
^hat  seeins  to  be  its  force.  The  Act  says  certain  requirements  must 
l>e  fulfilled,  and  in  Mr.  Macfarlane's  case  the  Mochrum  School  Board 
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bad  not  obtained  tbe  fulfibnent  of  tbese  reqairements.  There  was 
no  report  upon  the. teacher  at  all.  At  Kirkhill,  the  only  interpre- 
tation Dr.  Kerr's  report  would  heap,  if  taken  in  tbe  usual  sense  of 
such  expressions,  was  that  Mr.  Brodie,  in  bis  opinion,  was  inefficient 
The  analogy  between  the  two  cases  is  thus  seriously  modified, 
althougb  the  circumstances  render  them  botb  most  instructive  as 
to  the  position  of  schoolmasters  from  the  point  of  view  we  are 
endeavouring  to  attain.  Again,  it  is  to  be  noticed  that  tbe  Act 
itself,  in  tbe  60tb  section,  does  not  say  more  than  that  tbe  inspector, 
in  tbe  special  report,  is  to  give  bis  opinion  "  regarding  tbe  teacher;" 
that  is  to  say,  in  other  words,  he  is  to  speak  of  him  as  well  as  of 
tbe  school,  to  state  what  impression  be  has  of  bim.  If,  then,  this 
impression  as  reported  be  such  as  to  justify  tbe  resolution  of  the 
School  Board  finding  tbe  teacher  "  incompetent,  unfit,  or  inefficient," 
and  in  point  of  fact  to  confirm  it,  then  it  certainly  would  appear 
that  the  Act  has  been  in  all  its  requirements  complied  with.  A 
good  deal  has  been  lately  said  and  written  about  tbe  continuance  of 
the  Education  Board  in  Scotland ;  and  it  does  not  look  well  for  the 
prolonged  existence  of  this  body  if  its  time  requires  sucb  occu- 
pation as  this. 

There  is,  bowever,  as  we  have  said,  another  direction  in  which 
some  of  tbe  blame  must  be  borne.  Dr.  Kerr  bad  at  least  before 
bim  most  specific  instructions,  and  surely  it  was  possible  for  him 
to  follow  tbese  in  sucb  a  way  as  absolutely  to  preclude  any  diffi- 
culty or  doubt.  We  have  given  already  a  copy  of  tbe  printed  form 
sent  to  Inspectors,  and  it  is  clear  enough  upon  this  moot  point,  even  if 
they  do  not  trouble  themselves  witb  tbe  perusal  of  decisions  of  the 
Supreme  C9urt  upon  that  very  brancb  of  law  witb  wbicb  tbey  are 
professionally  connected.  No  person,  we  venture  to  say,  who  has 
carefully  studied,  or  even  read  witb  moderate  attention,  the  opinions 
in  tbe  Mochrum  case  delivered  by  all  or  any  of  tbe  Judges,  can  fail 
to  see  that  tbe  special  report  requires  to  be  of  a  duplex  character; 
and  not  only  so,  but  that  tbe  two  portions  of  it  must  bear  to  one 
another  tbe  relation  of  cause  and  effect.  Tbe  local  Board,  however, 
in  this  instance  have  acted  with  promptitude  and  eneigy,  so  as  to 
obviate  tbe  ill  efiects  caused  by  the  view  adopted  at  the  Education 
Board  as  to  tbe  meaning  of  the  Inspector's  words.  As  soon  as  the 
central  authority  had  communicated  their  decision  refusing  the 
necessary  sanction  to  the  steps  taken,  tbe  School  Board  recom- 
menced proceedings,  and  de  novo  set  about  taking  the  statutory 
steps.  They  passed  a  resolution,  of  which,  by  tbe  courtesy  of  Mr. 
M*Lennan,  tbe  Clerk  to  tbe  School  Board,  we  have  been  favoured 
witb  a  copy.     That  resolution  was  in  the  following  terms : — 

"  16th  July  1877. — ^Resolved,  in  the  special  circumstances  of  this 
case,  of  new  to  consider,  and  do  hereby  consider,  that  Mr.  William 
Brodie,  teacher  of  Kirkhill  Public  School,  is  incompetent,  unfit,  or 
inefficient,  and  accordingly  to  require  a  special  report  regarding 
the  said  School  and  teacher  from  Her  Majesty's  Inspector  cbai^ 
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with  the  duty  of  inspecting  the  said  School,  all  in  accordance  with 
Section  60  (2)  of  the  Education  (Scotland)  Act,  Eighteen  hundred 
and  seventy-two,  and  to  humbly  suggest  that  a  form  of  the  essential 
parts  of  a  special  report  under  the  said  section  of  the  said  Act^ 
leaving  the  positives  or  negatives,  as  the  case  may  be,  blank,  be 
forthwith  furnished  to  H.  M.  Inspector  to  be  charged  with  the 
duty  of  inspecting  the  said  School,  so  as  to  prevent  another  mis- 
carriage, on  purely  technical  grounds,  from  the  use  of  dubious  and 
vague  language  in  the  said  report,  and  further  to  authorize  the 
Clerk  to  transmit  a  copy  of  the  Board  of  Education's  letter  of 
7th  inst.,  and  this  resolution,  to  the  Scotch  Education  Depart- 
ment, and  to  say,  that  as  the  vacation  is  at  hand  it  is  of  pressing 
importance  that  the  inspection  for  the  said  special  Seport  take  place 
with  the  least  possible  delay."  .  .  . 

"  The  copy  of  this  resolution  sent  to  the  Education  Department 
was  accompanied  by  the  following  letter  from  the  clerk,  dated  17th 
July  1877  :— 

**  SiK, — My  Board  have  directed  me  to  transmit  to  you  the  accom- 
panying Excerpt  from  Minutes  of  Meeting  of  16th  inst.  containing  re- 
solution come  to  by  them  with  reference  to  the  teacher  of  this  School, 
and  to  request  you  to  submit  the  same  to  my  Lords,  that  the  require- 
ment therein  contained  may  be  given  effect  to  vnth  the  least  possible 
delay,  as  the  vacation  is  at  hand,  and  the  matter  is  very  urgent. 

"A  private  correspondence  which  passed  between  the  Chairtnanof 
my  Board  and  the  Secretary  of  Board  of  Education,  and  was  sub- 
mitted with  his  consent  to  my  Board,  will  be  sent  to  you  if  Dr. 
Taylor  consents  thereto. 

"  If,  however,  my  Lords  think  well  of  my  Board's  suggestion  as 
contained  in  the  said  resolution,  it  will  not  be  necessary  for  my 
Lords  to  wait  for  said  private  correspondence. — I  have  the  honour 
to  be.  Sir,  your  obedient  servant,  H.  M'Lennan,  Olerh 

"  To  the  Sbcretabt, 

Scotch  Education  Departmeni, 
WhiUhaU,  London.  5.  JF." 

The  annoyance  and  delay  caused  at  Eirkhill  by  what  has  hap- 
pened must  have  been  very  considerable,  and  sympathy  with  the 
Board  who  have  suffered  in  the  conscientious  performance  of  what 
must  always  be  an  unpleasant  duty  may  perhaps  pardon  them  for 
transgressing  beyond  the  ordinary  lines  of  their  correspondence 
with  the  Department  in  London.  The  reply  from  London,  dated 
the  4th  August  1877,  was  in  these  terms : — 

"Adverting  to  your  letter  of  the  17th  ultimo,  I  am  directed  to 
state  that  my  Lords  do  not  consider  that  they  can  act  upon  the 
resolution  passed  by  your  Board  dated  the  16th  July  1877,  with 
reference  to  the  case  of  Mr.  Brodie,  under  section  60  (2)  of  the  Act 
of  1872. 

"  I  am  to  request  that  a  new  resolution  may  be  passed,  from 
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rwhich  the  suggestions  as  to  the  form  in  which  the  Inspector's  report 
ought  to  be  made  should  be  omitted. 

"  My  Lords  have  called  upon  Dr.  Taylor  to  furnish  them  with  a 
copy  of  the  private  correspondence  referred  to  in  your  letter  of  the 
17th  July." 

No  doubt  the  suggestion  made  by  a  local  School  Board  away  in 
the  North  was  rather  distasteful  to  the  authorities  who  preside  at 
Whitehall,  and  they  have  accordingly  employed  their  power  to 
insist  upon  a  fresh  resolution.  This,  of  course,  will  at  once  be 
adopted  and  sent  to  London ;  but  it  is  only  fair  to  notice  that  the 
suggestions  made  were  excellent  in  every  way,  that  the  resolution 
was  in  no  way  opposed  to  the  Statute,  and  that  the  result  of  the 
action  of  the  Department  has  probably  been  to  cause  a  delay  so 
much  deprecated  by  the  School  Board.  Local  authorities  will  learn, 
however,  more  and  more  to  respect  the  demon  of  red  tape,  and 
never  to  venture  upon  the  dangerous  ground  of  offering  advice, 
however  good,  to  those  whose  position  entitles  them  to  disregard 
and  ignore  it  J.  J.  R 

(To  be  continued.) 
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Amongst  the  recent  decisions  in  the  Inner  House,  more  than  one 
bears  upon  Sheriff-Court  procedure. 

In  lUbb  V.  JEglin,  18th  May  1877,  the  authority  of  the  previous 
case  of  Morrison  v.  Walker,  24th  June  1871,  9  Macph.  902,  was 
recognised,  and  the  competency  of  appealing  to  the  Court  of  Session 
from  the  Sheriff-Substitute,  for  the  purpose  of  being  reponed,  even 
while  the  period  for  appealing  to  the  Sheriff-Depute  has  not  expired, 
may  be  said  to  be  established.  It  is,  however,  to  be  observed  that 
in  the  case  of  Morrison  the  Court  did  not  encourage  litigants  to 
follow  such  a  course.  In  the  case  of  Nibloe  v.  Vickers  and  Manda- 
tory, 19th  May  1877,  the  Judges  made  strong  remarks  upon  the 
tendency  to  delay  which,  even  under  an  improved  procedure,  is  still 
Exhibited  in  the  Sheriff  Courts.  In  that  case,  after  considerable 
delay  had  taken  place,  the  defender  exhausted  the  patience  of  the 
Sheriff-Substitute  by  failing  to  appear  at  two  successive  diets  under 
certification,  and  decree  by  default  was  pronounced,  to  which  the 
Sheriff  adhered.  Although  the  defender  was  reponed  in  the  Court 
of  Session  upon  payment  of  expenses,  an  unanimous  opinion,  to  the 
effect  that  the  Sheriffs  had  done  right,  was  indicated.  The  defen- 
ders appear  to  have  been  reponed  because  the  action  was  one  for 
an  unliquidated  trade  balance,  and  also  because  there  had  been 
great  delay  on  the  pursuer's  side  also.  Lord  Gifford  remarked, "  It 
ought  to  be  distinctly  understood  that  we  do  not  recall  the  Sheriff's 
judgment  as  not  properly  pronounced  in  the  circumstances.  These 
judgments  w^re  quite  right,  but  we  repone  the  defender,  subject  to  a 
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heavy  peualty.  He  may  possibly  have  some  relief  against  th6  agent' 
who  misconducted  the  defence."  Lord  Ormidale  expressed  the 
hope  that  this  case  would  be  reported,  to  show  that  this  Court  will 
not  tolerate  such  delays  as  have  occurred  here.  Greater  familiarity 
into  Sheriff-Court  processes  might  lessen  the  astonishment  and 
indignation  of  these  learned  Judges.  Only  the  other  day  we  came 
across  a  process  in  which  the  period  for  adjusting  and  closing  had 
been  prorogated  of  consent  thirteen  times,  and  which  required 
repeated  rousiugs  in  order  to  prevent  it  sleeping  the  sleep  of 
death.  '  , 

In  the  case  of  Miller  and  Brown,  v.  Hu  Parochial  Board  of 
Greenocky  25th  May  1877,  the  Court  dismissed  an  appeal  as  incom- 
petent under  the  53rd  section  of  the  Court  of  Session  Act,  1868, 
where  the  Sheriff's  interlocutor  had  disposed  of  the  whole  conclu- 
sions of  the  action,  except  one  for  interdict  against  the  defenders 
being  allowed  to  proceed  further  with  a  certain  work^  and  the 
question  of  expenses. 

The  case  of  Walker  v.  Beid,  12th  May  1877, 14  Scottish  Law 
Reporter  502,  affords  an  illustration  of  the  equitable  construction 
which  the  Court  is  disposed  to  put  upon  their  own  rules  and  orders. 
The  Act  of  Sederunt,  10th  March  1870,  which  followed  upon  the 
Court  of  Session  Act  of  1868,  provides  that  the  papers  in  appeals 
from  the  Sheriff  Coiu*t  shall  during  session  be  printed  and  boxed 
within  fourteen  days  after  the  process  has  been  received  by  the 
Clerk  of  Court ;  a  failure  to  obey  this  order  being  held  tantamount 
to  an  abandonment  of  the  appeal.  The  appellant,  however,  may  be 
reponed  if  he  applies  for  that  purpose  within  eight  days  after  the 
expiry  of  the  fourteen,  the  application  to  be  made  to  the  Court 
in  session,  and  to  the  Lord  Ordinary  on  the  Bills  during  vacation. 
In  this  case  the  process  was  duly  received  on  the  12th  March. 
Fourteen  days  elapsed  without  the  printed  papers  having  been 
lodged,  the  fourteenth  day  expiring  in  vacation.  The  eight 
reponing  days  also  were  allowed  to  expire,  but  on  the  first  box-day 
in  vacation  the  whole  papers  were  printed  and  lodged.  The  com- 
petency of  the  appeal  was  disputed  when  the  case  appeared  in 
the  single  Bills.  It  was  not,  however,  denied  that  the  failure  to 
print  was  an  innocent  omission  on  the  part  of  the  appellant. 

The  Court  reponed  him.  Lord  Young's  remarks  upon  Acts  of 
Sederunt  may  here  be  quoted.  He  said,  "  The  Act  of  Sederunt  is 
merely  a  rule  of  Court,  and  it  is  in  the  power  of  the  Court  to  relieve 
from  the  penalties  it  provides.  If  the  Act  of  Sederunt  implied  an 
ipso  facto  forfeiture  of  the  statutory  right  of  appeal  without  motion 
or  interlocutor,  so  as  to  exclude  the  discretion  of  the  Court  in  the 
matter,  the  Act  of  Sederunt  is  clearly  tUtra  vires  of  the  Court" 
Lord  Ormidale,  although  he  concurred  with  Lord  Young  upon  the 
question  of  reponing,  could  not  assent  to  the  somewhat  heretical 
opinion  which  his  Lordship  had  expressed  upon  the  binding  effect  of 
an  Act  of  Sederunt.     He  sought  therefore  to  justify  his  judgment 
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by  holding  that  the  case  was  one  not  provided  for  by  the  Act  of 
Sederunt,  because  the  period  of  printing  had  expired  in  vacation. 
The  remarks,  however,  of  Lord  Young  receive  some  support  from  the 
opinion  expressed  by  the  Lord  President  in  the  case  of  Youtug 
v.  Braum,  February  19,  1875,  2  Bettie  456,  in  which  the  same 
dause  of  the  Act  of  Sederunt,  10th  March  1870,  was  under  con- 
sideration. His  Lordship  observed,  dealing  with  the  objection  then 
taken,  "  According  to  the  letter  of  the  Act  of  Sederunt  this  is  a  good 
objection,  but  I  confess  to  a  reluctance  to  sustain  so  technical  an 
objection  if  it  is  possible  to  get  the  better  of  it  Now  it  is 
important  to  observe  that  the  provision  founded  on  occurs  in  the 
Act  of  Sederunt,  and  not  in  the  statute.  The  regulation  is  made  in 
place  of  the  71st  section  of  the  statute,  and  it  is  important  to  observe 
that  under  section  71  this  objection  would  not  have  been  fatal 
Therefore  the  objection  stands  on  a  regulation  of  a  form  of  process 
made  by  the  Court  When  we  are  satisfied  that  under  an  Act 
of  Sederunt  a  formal  and  innocent  omission  has  been  made 
we  may  allow  the  theory  to  be  rectified."  In  that  case,  however,  it 
is  right  to  observe  that  the  objection  was  a  very  technical  one,  see- 
ing that  the  appellant  had  printed  all  the  papers  in  the  appeal 
except  the  note  of  appeal  itself,  consisting  of  one  sentence. 
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COBRESPONDENCE  AS  TO  THE  EXPENSE  OF  ENFOBC- 
ING  HEB  MAJESTY'S  NEUTBALITT  PBOCLAMATION 
AS  TO  BUSSIAN  AND  TUBKISH  SHIPS,  AND  THE 
BULES  ISSUED  BY  THE  FOBEIGN  SECBETABY  RE- 
LATIVE  THEBETO. 

We  have  been  requested  to  publish    the  following  correspon- 
dence : — 

I. — J.  EiRKLAND  Qallowat,  Procoiator-FiBcal  of  Zetland,  to  Staib  Aonsw^ 
£aq.,  Qaeen'8  and  Loid  Treasnrei^s  Bemembiancer,  Edinbuigh. 

Lbbwick,  21#<  May  1877. 
SiBy— The  Sheriff  has  sent  down  to  the  Sheiiff-Sabstitute  here  eertain 
rules  relating  to  the  observance  of  the  duties  of  Neutrality  daring  the  war 
between  Russia  and  Turkey,  in  consequence  of  a  letter  from  the  Lord  Advocate 
asking  the  Sheriff  "to  cause  these  rules  to  be  treated  and  enforced  in  your 
County  as  Her  Majesty's  orders  and  directions."  In  this  County  it  is  more 
than  probable  that  occasions  for  action  under  the  roles  may  arise,  and  the 
Sheriff  jpresumes  that  all  expenses  in  employing  me  as  Procarator-Fiscal,  and 
otherwise  connected  with  the  enforcement  of  the  rules  as  Her  Majesty's  orders 
and  directions,  will  be  allowed  him  in  Exchequer,  as  he  has  no  other  fond 
from  which  to  defray  such  expenses. 
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I  am  directed  by  the  Sheriff  to  make  this  communication,  bo  that  if  he  is 
wrong  in  supposing  that  Exchec^uer  will  pay  all  these  expenses,  you  will  be  so 
good  as  write  me  to  that  effect,  m  order  that  the  Sheriff  may  intimate  the  state 
of  matters  in  the  proper  quarter. — I  am,  etc.,  J.  Kirkland  Qallowat, 

Procurator-Fiscal  of  Zetland, 

II. — Stair  Agvew,  Esq.,  Queen's  and  Lord  Treasurer's  Remembrancer, 
to  J.  Kirkland  Qallowat,  Procurator-Fiscal  of  Zetland. 

Exchequer  Chambers, 
Edinburgh,  2bth  May  1877. 

Sir, — ^With  reference  to  your  letter  of  the  21st  instance,  relative  to  ex- 
penses in  connection  with  the  Neutrality  Proclamation,  I  beg  to  acquaint  you 
that  any  charges  for  writings  are  covered  by  the  salary  of  the  Sheriff-Clerk, 
and  that  the  only  other  expenses  allpwed  in  Exchequer  are  the  allowances 
authorized  to  the  officers  employed  in  the  distribution  or  publication  of  the 
Proclamations,  which  may  be  charged  in  their  accounts  against  Exchequer  in 
the  u:»ual  way. — I  aui.  Sir,  your  obedient  servant, 

Stair  Agnew,  Q.  and  L.  T,  R, 

III. — Stair  Agnew,  Esq.,  Queen's  and  Lord  Treasurer's  Remembrancer, 
to  J.  Kirkland  Galloway,  Procurator-Fiscal  of  Zetland. 

Exchequer  Chambers, 
Edinburgh,  Itt  June  1877. 

Sir, — In  reply  to  your  letter  of  the  21st  ulto.  relative  to  directions  received 
from  the  Lord  Advocate  on  the  subject  of  Regulations  relating  to  the  observ- 
ance of  Neutrality,  I  have  to  state  that  expenses  properly  incurred  by  you  as 
Procurator^Fiscal  in  any  criminal  proceedings  under  the  laws  relating  to  the 
observance  of  Neutrality  will  be  uassed  in  Exchequer  according  to  the  same 
rales  as  are  applicable  to  criminal  proceedin>cs  in  generaL — I  am.  Sir,  your 
obedient  servant,  Stair  Agnew,  Q.  and  L,  T.  R. 

IV. — Stair  Agnew,  Esq.,  Queen's  and  Lord  Treasurer's  Remembrancer, 
to  Maloolm  McLennan,  Procurator-Fiscal  of  Caithness. 

Exchequer  Chambers, 
Edinburgh,  Ut  June  1877. 

Sir, — ^In  reply  to  your  letter  of  the  29th  ulto.^  relative  to  directions  received 
from  the  Lord  Advocate  on  the  subject  of  Regulations  relative  to  the  observ- 
ance of  Neutrality,  I  have  to  state  that  expenses  properly  incurred  by  you  as 
Procurator-Fiscal  in  any  criininal  proceedings  under  the  laws  relating  to  the 
observance  of  Neutrality  will  be  passed  in  Exchequer  according  to  the  same 
rules  as  are  applicable  to  criminal  proceedings  in  genend. — I  am,  Sir,  }our 
obedient  servant,  Stair  Agnew. 

v.— Malcolm  M'Lbnnan,  Procurator-Fiscal  of  Caithness,  to  Stair  Agnew, 
Esq.,  Queen's  and  Lord  Treasurer's  Remembrancer. 

Wick,  m  June  1877. 

Sir, — I  received  yours  of  1st  instant,  and  have  submitted  it  to  the  Sheriff. 
He  desires  me  to  say  that  his  difficulty  as  to  the  expenses  of  proceedings  under 
the  Neutrality  Proclamation  and  relative  rules  arose  from  their  not  being 
criminal  proceedings,  but,  on  the  contrary,  civil  proceedings.  If,  notwith- 
standing tnis,  the  Treasiiry  are  to  view  them  a»  constructively  criminal,  the 
difficulty  may  be  removed,  only  that  in  taxing  the  expenses  in  Exchequer  it 
niust  be  remembered  that  only*  civil  officers  (and  not  the  police)  can  be  em- 

'  This  letter  of  the  Procurator-Fiscal  of  Coithnees  waa  similar  to  that  sent  by  the  Pro- 
contor-FiBcal  of  Zetland,  dated  21st  May,  quoted  above. 
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ployed  in  regard  to  them,  and  that  charges  to  the  Procurator-Fiflcal  cannot  be 
covered  by  a  salary  fixed  in  lieu  of  fees  for  proceedings  under  the  Act  of  1725. 
It  will  be  obliging,  if  you  dissent  from  these  viewH,  that  you  intimate  such 
dissent  to  me,  as  ii  no  such  intimation  be  made  the  Sheriff  will  (to  save  trouble) 
act  on  the  views  as  to  the  character  of  the  proceedings  herein  expressed,  and 
the  liability  of  the  Treasury  for  expenses  incurred,  on  that  footing. — I  am,  etc., 

Malcolm  M'Lbnnan. 

VI. — Stair  Agnew,  Esq.,  Queen's  and  Lord  Treasurer's  Remembrancer,  to 
Malcolm  M^I^nnak,  Procurator-Fiscal  of  Caithness. 

Exchequer  Chambers, 
Edinburgh,  IBth  June  1877. 

Sir, — I  received  your  letter  of  the  6th  instant  relative  to  expenses  which 
may  arise  under  the  Neutrality  Proclamation,  and  in  reply  b^  to  refer  you  to 
my  letter  of  the  1st  instant,  in  which  I  stated  what  charges  could  be  passed  in  the 
Sheriff's  accounts  for  criminal  proceedings.  I  have  no  authority  to  pass  any 
other  charges. — I  am,  Sir,  your  obedient  servant. 

Stair  Agnew,  Q.  and  L.  T,  R. 

VII.— LETTER,  George  H.  Thoms,  Esq.,  Sheriff  of  the  Counties  of  Caithness, 
Orkney,  and  Zetland,  to  the  Right  Honourable  The  Lord  Advocate  of 
Scotland,  M.P.,  London. 

52  Great  King  Street, 
Edinburgh,  29t^  June  1877. 

Mt  Lord, — Acting  on  your  Lordship's  instructions  as  conveyed  to  me  in  the 
Crown  Agent's  letter  of  9th  May,  I  tooJc  the  necessary  steps  to  cause  the  Rules 
as  to  the  enforcement  of  the  duties  of  Neutrality  to  be  treated  and  enforced 
in  my  three  counties  as  Her  Majesty's  orders  and  directions.  One  of  these 
steps  was,  through  the  proper  officer,  to  learn  how  the  expenses  of  enforce- 
ment of  the  duties  of  Neutrality  were  to  be  paid.  The  enclosed  correspondence 
between  two  of  my  Procurators-Fiscal  ana  the  Queen's  and  Lord  Treasurer's 
Remembrancer  relates  to  these  expenses,  and  shows  that  there  are  difficulties  about 
these  expenses  at  Exchequer.  The  Remembrancer  intimates  that  he  has  no 
authority  to  pass  any  other  charges  to  be  incurred  than  charges  for  criminal 
proceedings,  which  proceedings  under  the  Queen's  Neutrality  Proclamation 
and  relative  Rules  cannot  be.  The  Remembrancer,  it  is  probable,  may 
have  been  somewhat  misled  by  his  correspondents  being  the  Procurators- 
Fiscal,  but  they  intervened  at  my  request  solely  because  they  are  the 
officers  charged  with  the  SherifiTs  accounts  and  other  Fiscal  matters. 

As  stated  in  the  Remembrancer's  letter  of  25th  May  to  the  Procu^ato^ 
Fiscal  at  Lerwick,  all  the  expenses  in  connection  with  the  Neutralitv  Pro- 
clamation and  its  distribution  and  proclamation  will  be  char^^edby  and  allowed 
to  me  in  my  accounts  (but  not  in  those  for  criminal  work)  in  the  usual  war. 
This  refers,  as  your  Lordship  must  be  aware,  to  the  accounts  I  render  under 
Head  V.  of  the  regulations  as  to  the  allowances  to  the  Sheriff's  Clerks,  Pro- 
curators-Fiscal, and  officers  employed  under  the  Sheriffs  in  the  execution  of 
the  Public  Service  which  are  observed  at  Exchequer  in  filing  our  account?. 
The  terms  of  Head  V.  are — "  V.  Expense  of  publishing  Her  Majesty's  Pro- 
clamations, summoning  Commissioners  of  Supply,"  ete.  Heads  I.  to  IV.  ot 
these  Regulations  relate  to  the  criminal  work  of  a  Sheriffdom,  and  are  in- 
applicable to  the  interdicts  and  other  civil  proceedings  by  which  the  Neutrality 
RxKslamation  and  relative  Rules  will  fall  to  be  enforced. 

I  ventured  to  think,  because  I  was  allowed  in  Exchequer  under  Head  V. 
the  expenses  of  publishing  the  Proclamation,  that  all  the  necessarv  expenses 
to  be  incurred  by  me  in  carrying  into  effect  that  Proclamation  and  the  relative 
Rules  by  interdict  and  otherwise  would  also  have  been  allowed  to  me  in  my 
accounts  under  Head  V.  of  the  Exchequer  Regulations. 
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As  the  RemembranceT  n^tivee  this  view,  and  thje  criminal  allowances 
under  the  Begolations  are  limited  and  confined  expressly  so  as  merely  to 
ensure  repayment  to  counties  6i  charges  against  them  under  the  Act  of  1725, 
the  only  other  Head  of  the  Regulations  under  which  the  expenses  of  enforcing 
the  Proclamation  and  Rules  can  be  brought  is  Head  VII.,  and  even  its  terms 
create  some  little  difficulty.    They  are  as  follows : — 

"VII.  When  Sheriffs  find  it  necessary  for  the  public  service  to  take  pre- 
cognitions in  distant  places,,or  when  the  taking  of  precognitions  is  attended  with 
any  peculiar  circumstances,  which  may  necessarily  create  an  extraordinary 
expense  not  provided  for  by  the  preceding  Regulations,  the  same  shall  be 
allowed  in  their  accounts  if  they  shall  exhibit  a  recommendation  from  Her 
Majesty's  Advocate  or  Solidtor-Oeneral  stating  that  the  charge  is  proper  and 
ought  to  be  allowed."  Practice  has  extended  this  Head  so  as  to  embrace  the 
revisal  of  Sheriff-Court  libels  by  Crown  Counsel  and  other  sundry  charges, 
and  these  expenses,  as  your  Lordship  is  aware,  are  now  allowed  if  the  special 
authority  of  the  Lord  Advocate  or  Solicitor-Qeneral  is  produced  for  their 
being  incurred. 

If  your  Lordship  thought  that,  under  this  extension  by  practice  of  Head 
YIL,  you  and  Uie  Solicitor-Qeneral  would  be  justified  in  initialing  the  account 
of  or  otherwise  granting  a  special  recommendation  for  expenses  of  enforcing 
the  duties  of  Neutrality,  that  would  perhaps  afford  the  best  solution  of  the 
difficulty  as  to  the  payment  of  these  expenses  by  Exchequer. 

If,  on  the  other  hand,  these  expenses  may  not  be  embraced  under  any 
existing  Head  of  Exchequer  Regulations,  it  will  be  necessary  to  get  the 
Treasury  to  make  provision  for  their  payment. 

Besides  the  probability  of  having  to  enforce  the  duties  of  neutrality  arising 
from  the  maritime  character  of  my  counties,  I  have  had  personal  experience 
of  incurring,  optima  fide,  expenses  connected  with  a  Queen's  Proclamation,  and 
having  them  passed  at  Exchequer,  and  then,  after  the  lapse  of  nearly  two  years, 
having  these  expenses  deducted  from  a  balance  due  to  me  by  Exchequer.  The 
expenses  so  allowed  and  then  deducted  amounted  to  ^£13  odds.  They  were 
incurred  by  me  in  1872,  passed  by  Mr.  Qlegg  in  Exchequer  early  in  1873,  and 
repaid  to  themselves  by  Exchequer,  by  deducting  them  from  a  balance  due 
to  me  on  accounts  adjusted  by  Exchequer  in  September  1874. 

As  I  cannot  afford  to  have  this  occurring  again,  I  beg  that  your  Lordship  will 
either  say  that  you  and  the  Solicitor-Qeneral  will  authorize  all  proper  charges 
(which  are  not  of  a  criminal  nature^  necessary  to  enforce  neutrality  duties 
under  Head  VII.  of  the  Excheauer  Regulations,  or  inform  «ne  in  what  other 
way  such  charges  are  to  be  jmid.— I  have  the  honour  to  remain  your  Lord- 
ship's obedient  servant,  Qeo.  H.  Thohb, 

Sheriff  of  the  Counties  of  Caithness, 
Orkney^  and  Zetland. 

P.S.— I  may  add  that  I  do  not  anticipate  that  the  expenses  will  be  of  any 
wrious  amount  Q.  H.  T. 

VIII.— J.  Badsnach  Nioolson,  Esq.,  Secretary  to  the  Lord  Advocate,  to 
Geoboe  H.  Thomb,  Esq.,  Sheriff  of  the  Counties  of  Caithness,  Orkney, 
and  Zetland. 

London,  Zrd  July  1877. 

Sib, — The  Lord  Advocate  desires  me  to  acknowledge  the  receipt  of  your 
letter  of  30th  ulto.  in  regard  to  expenses  which  may  be  incurred  in  enforcing 
the  duties  of  Neutrality  under  Her  Majesty^s  Proclamation  and  relative  Rules. 
The  Lord  Advocate  is  imable  to  give  any  undertaking  that  he  will,  under  the 
powers  conferred  on  him  by  the  existing  Exchequer  Rules,  recommend  the 
payment  of  every  charge  which  may  be  included  in  the  Sheriff's  accounts  as 
having  been  incurred  in  connection  with  the  Neutrality  Proclamation  and 
relative  Rules. 
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It  will  be  a  much  safer  and  more  satisfactory  course  if  yon,  or  any  other 
Sheriff  who  entertains  doubts  on  the  subject,  would  bring  the  matter  directly 
under  the  consideration  of  the  Treasury,  by  whom  such  directions  as  may 
be  thought  necessary  may  be  given  to  the  Queen's  and  Lord  Treasurer's 
Bemembrancer. — I  am,  Sir,  your  obedient  servant, 

J.  Badenagh  Nioolson. 

IX. — Geobos  H.  Thoms,  Esq.,  to  the  Secbetart  of  H.  M.  Treaburt. 

Edinburgh,  *!ih  July  1877. 
H,  M,  NeutrcUity  Proclamation, 

Sir, — After  consulting  some  of  my  brother  Sheriffs,  I  act  upon  the  suggestion 
of  the  Lord  Advocate  in  the  enclosed  Correspondence,  and  have  to  request 
you  to  lay  that  Correspondence  before  the  Lords  of  Her  Majesty's  Treasury. 
After  their  Lordships  have  considered  it,  I  will  be  glad  to  learn 'whether  the 
Treasury  agree  to  bear  all  proper  charges  (besides  tho^e  connected  with  criminal 
cases  under  the  Proclamation)  necessary  to  enforce  Her  Majesty's  orders  and 
directions  as  regards  the  duties  of  Neutrality  during  the  present  war.  If  these 
charges  are  not  to  be  defrayed  by  the  Treasury,  it  will  be  obliging  if  you  will 
indicate  whether  the  Foreign  Secretary  or  the  Admiralty,  or  what  other  depart- 
ment of  Qovemment,  is  prepared  to  pay  them. 

If  the  Treasury  agree  to  bear  the  charges  aforesaid,  there  should  be  no 
difficulty  as  to  my  rendering  and  passing  an  account  thereof  in  'Exchequer. 
The  Sheriffs  already  render  and  pass  in  Exchequer  accounts  other  than  their 
accounts  for  the  County  Criminal  work.  Such  accounts  are  those  for  publish- 
ing Her  Maiestv's  Proclamations,  the  Proclamations  of  the  Circuit  Courts,  and 
of  fines  and  other  monies,  as  (in  the  language  of  our  Commissions)  we  are 
*^  answerable  for  the  uplifting,  compting  for,  and  making  payment  into  Our 
Excheauer  of  the  fines,  forfeitures,  and  casualties  belonging  to  Us,  or  which 
formerly  did  belong  to  Our  royal  predecessors,  and  now  used  and  accustomed 
to  be  compted  for  and  paid." — I  am.  Sir,  your  most  obed.  sert. 

Geo.  H.  THoifB, 

Sheriff  of  the  Counties  of  CaithneUf 

Orkney f  and  Zetland, 

X.— WnjJAH  Law,  Esq.,  C.B.,  Assistant  Secretary  to  the  Treasuiy,  to  the 
Sheriff  of  Caithness,  Orkney,  and  Zetland. 
l-« / 1*  Treasury  Ohambbbs, 

^^  Zrd  Augutt  IS77. 

Sir, — The  Lords  Commissioners  of  Her  Majesty's  Treasury  have  had  before 
them  your  letter  of  the  6th  ulto.,  and  its  enclosures,  upon  the  subject  of  expenses 
which  ma^  be  incurred  by  Sheriffs  in  Scotland  in  consequence  of  instructions 
contained  in  the  Circular  of  the  Crown  Agent  dated  9th  May  last  upon  the 
subject  of  the  observance  of  the  duties  of  Neutrality  in  the  present  war  between 
Bussia  and  Turkey. 

My  Lords  understand  that  the  expenses  of  publishing  the  Queen's  Proclama- 
tion, and  any  expenses  which  may  be  properly  incuired  in  connection  with 
criminal  proceedings  under  the  laws  relating  to  the  observance  of  Neutrality 
are  already  provided  for  under  the  existing  regulationa 
^  They  are  not  aware  of  any  precedent  in  connection  with  former  Proclama- 
tions of  Neutrality  for  issuing  special  regulations  to  meet  the  case  of  expenses, 
if  any,  incurred  by  the  Sheriff  in  addition  to  those  named  above. 

The  proceedings  which  a  Sheriff  may  find  if  necessary  to  take  to  prevent  a 
particular  breach  of  Neutrality  must  naturally  be  left  in  each  case  to  his 
discretion,  and  my  Lords  therefore  consider  that  the  proper  course  will  be  to 
consider  any  claim  for  repa3rment  of  the  expenses  incurred  with  reference  to 
the  particular  circumstances  of  each  case  as  it  arises  rather  than  to  issue  any 
general  regulations  upon  the  subject  in  advance.--I  am,  etc 

William  Law. 
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MeTnorandum, — ^The  SherifiF  has  sent  a  copy  of  the  above  Corre- 
spondence (which  acknowledges  that  the  Treasuiy  is  the  department 
liable  for  the  proper  expenses  connected  with  the  prevention  of 
breaches  of  the  duties  of  Neutrality  during  the  present  war  between 
Eussia  and  Turkey)  for  the  information  and  guidance  of  the  Sheriff- 
Substitute  of  the  counties  of  Caithness,  Orkney,  and  Zetland.  As 
the  subject  is  one  of  general  interest,  we  reprint  the  Correspon- 
dence in  these  pages. 


©bituarg. 

WiLUAM  MuiB  MiLROY,  Esq.,  Advocate  (1868),  died  on  the  28th 
of  July. 

Andrew  Coventry,  Esq.,  Advocate.  The  death  of  the  above 
gentleman  is  announced.  Bom  in  1801,  he  was  called  to  the 
Scottish  Bar  in  1823,  and  though  he  never  distinguished  himself 
in  practice,  succeeding  as  he  did  to  a  large  fortune,  he  was  con- 
sidered a  man  of  extremely  cultivated  tastes,  and  possessed  a  very 
varied  store  of  knowledge.  His  death  will  be  much  lamented  by  a 
large  circle  of  friends,  to  whom  he  had  endeared  himself  by  his 
courteous  manners  and  accomplished  conversation. 

George  Maclachlan,  Esq.  of  Maclachlan,  W.S.,  died  on  the 
7th  of  August,  aged  74.  He  was  senior  partner  in  the  firm  of 
Maclachlan  &  Bodger,  W.S.,  Edinburgh,  and  was  a  magistrate  and 
deputy-lieutenant  for  Argyleshire. 


^he  ittonth. 


The  New  Sheriff-Court  Act — By  the  time  our  readers  pemse  this 
the  Bill  to  which  we  directed  attention  last  month  will,  with  some 
alterations,  have  become  law.  It  is  not  our  intention  at  present  to 
discuss  it  at  length,  reserving  any  remarks  which  we  have  to  make 
until  another  time.  It  is  sufficient  in  the  meantime  to  say  that 
the  discussion  on  the  third  reading  in  the  House  of  Commons  was 
a  better  one  than  usually  takes  place  on  a  Scottish  legal  question, 
although  some  of  our  Members  of  Parliament  would  have  been  all 
the  better  for  a  little  more  knowledge  of  the  subject.  What  are 
^e  to  think  when  an  honourable  Member  gravely  assures  the 
House  that  he  knows^of  inany  SheriflFs-Substitute  who  receive  £1500 
and  £2000  a  year  as  salary  ?  We  trust  the  new  Act  will  fulfil  the 
expectations  formed  of  it,  and  we  venture  to  repeat  our  hope  that 
the  Sheriff  Courts  in  Scotland  will  now  be  let  alone  for  a  time. 
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Sir  Oeorge  Rose, — We  have  been  favoured  with  a  copy  of  an 
exceedingly  amusing  and  interesting  little  volume  printed  for 
privat-e  circulation  by  Mr.  Bell,  the  secretary  of  the  Law  Fire  In- 
surance  Office,  recording  some  reminiscences  of  the  late  Sir  George 
Bose.  Of  course  some  of  the  stories  have  been  long  current  in  the 
profession,. but  there  are  others  which  are  not  so  well  known  as 
they  ought  to  be,  some  of  which  we  extract  for  the  benefit  of  our 
readers : — "  In  the  '  High  Jinks '  of  the  circuit  Sir  G.  Rose  was  a 
ready  and  clever  actor,  and  was  accepted  as  such  on  the  very  first 
evening  of  his  accession  to  the  circuit  bar  mess. 

''  At  one  of  the  mock  courts  of  justice  a  barrister  was  that  even- 
ing tried  for  some  presumed  and  absurd  offence.  Of  course  he  was 
found  guilty,  and,  before  commuting  his  punishment  for  a  dozen  of 
claret,  he  was  solemnly  condemned  to  death.  *  Prisoner  at  the  bar,' 
began  the  president  of  the  mess, '  the  sentence  of  the  court  is  that 
you  be  taken  back  to  the  place  from  whence  you  came,  and — ^ 
Bose  sprang  to  his  feet  from  among  the  assembled  junior  counsel : 
— *  Mercy,  mercy,  my  lord ! '  he  cried  ;  '  he's  a  Scotchman !  * 

''  EUs  old  friend,  Mr.  Bockett,  overtaking  him  one  day  in  Chan- 
cery Lane,  observed, '  I  thought  it  was  you,  Sir  George,  walking  so 
fast  up  to  Southampton  Buildings.' 

*'  •  Ah !  you  knew  the  Eose  by  the  stalk  ! ' 

**  At  the  master's  office  one  of  his  clerks  cam^  into  his  room,  ex- 
ceedingly angry  at  the  loss  of  his  overcoat,  which  he  more  than 
suspected  had  been  stolen  by  an  attorney's  clerk  who  was  in  atten- 
dance upon  some  cause  then  coming  before  Sir  George,  as  master. 
*  Well,  well,  Homidge,'  remarked  the  inveterate  joker,  *  if  the  suit's 
defective,  we  can't  proceed ! ' 

"  In  reference  to  his  portrait,  now  in  the  board-room  of  the  Law 
Fire  Office,  I  heard  him  say  a  good  thing.  It  was  in  the  time  of  a 
general  election  that,  coming  unexpecte(Uy  into  the  board-room,  he 
found  it  in  the  hands  of  the  cleaners,  dismantled,  and  his  portrait 
turned  with  face  to  the  wall : — '  Though  my  canvas  is  neglected/ 
said  he, '  I  hope  I  shall  be  returned.' 

"  When,  some  years  ago,  the  practice  of  having  daily  prayers  in 
our  churches  was  still  a  novelty.  Sir  George's  own  clergyman  called 
upon  him  and  asked  his  opinion  as  to  its  adoption.  Sir  Greoige 
replied :  '  I  see  no  objection  whatever;  but  I  hope  that  in  my  own 
particular  case — service  at  the  house  will  he  deemed  good  serciu! 
Again,  when  a  singularly  matter-of-fact  judge  had  related  a  stor}' 
in  which  the  listeners  had  failed  after  all  their  efforts  to  discover 
the  faintest  spark  of  humour.  Sir  George  accounted  for  the  circum- 
stance at  once.  '  Don't  you  see  ? '  he  said, '  he  has  tried  a  joke,  but 
reserved  the  point  ! ' 

"  The  fertility  of  his  fancy  never  failed  him,  even  under  the  most 
unpromisiug  and  incongruous  circumstances.  When  he  was  ap- 
pointed one  of  the  four  judges  of  the  (now  extinct)  Court  of  Eeview, 
he  came  to  Lincoln's  Inn,  with  his  colleagues,  to  be  sworn  in. 
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Some  friend  congratulating  him  on  his  access  of  dignity,  he  ob- 
served, 'Yes!  here  we  are,  you  see— four  by  honours'  In  some 
case  that  was  being  heard  before  him  in  thi3  Court,  it  appeared  that 
a  picture  of '  Elijah  fed  by  the  Bavens '  had  been  given  as  part  of 
some  security.  He  handed  down  a  note  to  one  of  the  counsel  in 
the  case :  '  This  is,  so  far  as  I  am  aware,  the  first  instance  on  record 
of  an  accommodation  bill* 

"  A  friend  meeting  him  one  day  in  Lincoln's-Inn-Fields,  with 
his  left  eye  greatly  swollen  and  inflamed,  remonstrated  with  him, 
adding  that  be  was  surprised  Lady  Rose  should  have  let  him  out  of 
doors  in  such  a  condition.  'Ah! 'replied  Sir  George, 'I  am  out 
jure  mariti '  (my  right  eye). 

"  Dining  on  one  occasion  with  the  late  Lord  Langdale,  his  host 
was  speaking  of  the  very  diminutive  church  in  Langdale,  of  which 
his  lordship  was  the  patron.  '  It  is  not  bigger,'  said  Lord  Langdale, 
'  than  this  dining-room.'  *  No,'  returned  Sir  George, '  and  the  living 
not  half  so  good.' 

*'  When  one  day  some  friends  were  dining  with  him,  the  outdoor 
servants  had  been  enlisted  into  the  service  of  the  dining-room,  and 
it  chanced  that  one  of  them,  in  carrying  out  a  tray  of  glass,  as  he 
left  the  room  stumbled  and  fell  with  a  heavy  crash.  '  What  is 
that?'  exclaimed  Sir  George's  next  neighbour,  in  great  alarm. 
'Oh,  nothing,'  he  replied;  'only  the  coachman  gone  out  with  the 
hreaJc' 

"  A  friend  who  had  been  appointed  to  a  judgeship  in  one  of  the 
colonies,  was  long  afterwards  describing  to  Bose  the  agonies  he  had 
suffered  on  the  voyage  out  from  sea-sickness.  Sir  George  listened 
with  much  interest  to  the  recital  of  his  friend's  sufferings,  and  then 
said,  in  a  tone  of  deep  commiseration,  *  It's  a  great  mercy  you  did 
not  throw  up  your  appointment.' 

"One  of  his  friends  at  the  board  who  had  excellent  teeth  at 
nearly  seventy  years  of  age,  was  complimented  on  them  by  Sir 
Geoige.  *  My  father  was  equally  fortunate,'  was  the  reply,  *  and 
these  are  mine  by  inheritance!'  'And  these,'  said  Sir  George, 
tapping  his  set, '  are  mine  bg  purchase  !  * " — Solicitors'  Journal. 


Ike  StottiBh  ^ato  ittaga^inc  anb  Sheriff  dourt  IRcporicr. 

SHERIFF  COURT  OF  FORFARSHIRK 
Sheriffs  Gillespie  and  Heriot. 

GEORGE  NICOLL  V,  NORTH  BRITISH  RAILWAY  COMPANY. 

The  facts  of  the  case  are  fully  stated  in  the  Sheriff-Substitute's  interlocutor 
of  26th  April  1877  pveri  below,  except  the  grounds  upon  which  the  defenders' 
plea  of  no  jurisdiction  was  founded.  The  cows  in  question  were  delivered  to 
the  defenders  at  Glasgow  for  carriage  to  Perth,  and  during  no  part  of  the 
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journey  were  they  in  the  county  of  Forfar.  The  defenders,  Tdving  upon  the 
case  of  Edward  v.  The  Inverness  and  Aberdeen  Junction  RaUtoay  Company  (24th 
April  1863^  4  Irv.  185),  pleaded  that  there  was  ''no  jurisdiction  in  the  For- 
farshire Sheriff  Court,  the  contract  between  the  pursuer  and  defenders  haring 
been  for  carriage  of  cows  from  Glasgow  to  Perth,  and  at  no  period  of  the 
journey  did  they  touch  Forfianhire." 

**  Forfar,  Ist  March  1877.~The  Sheriff-Substitute  closes  the  record,  and 
havine  heard  parties'  procurators  thereon :  Repels  the  preliminary  plea  for  the 
defenders :  Allows  to  Doth  parties  a  proof  of  their  respective  averments  on  the 
closed  record  in  so  far  as  not  admittea,  and  to  the  pursuer  a  conjunct  probation, 
and  assigns  as  a  diet  Monday  the  twenty-sixth  day  of  March  current,  at  eleven 
o'clock  forenoon,  within  the  Sheriff  Court  House  here,  and  grants  diligence 
against  witnesses  and  havers  for  both  parties.  David  Gillespie. 

**Note, — The  plea  to  jurisdiction  would  have  been  formidable  before  the 
passing  of  the  Sheriff  Court  Act,  1876  ;  but  sec  46  of  that  Act  enacts  that  'a 
person,'  which  by  the  interpretation  clause  includes  companv,  corporation,  and 
nrm,  *  carrying  on  a  trade  or  business,  and  having  a  place  oi  business  within  a 
county,  shall  be  subject  to  the  jurisdiction  of  the  Sheriff  thereof  in  any  action.' 
It  is  admitted  that  the  defenders  have  an  office  at  ForfiAr,  in  which  they  cany 
on  business.  D.  Q." 

«  Forfar,  26th  April  1877.— The  Sheriff-Substitute  having  considered  the 
cause :  Finds  in  fact  (1)  that  on  14th  November  last  the  witness  Peter  Hart  wss 
employed  by  the  pursuer  to  deliver  nine  cows  to  the  defenders  at  Bellgrove 
Station,  Glasgow,  for  carriage  to  Perth  :  Finds  (2)  that  Hart  signed  by  mark 
the  *  live  stock  ticket,'  No.  6  of  process  :  Finds  ^3)  that  no  instructions  were 
given  to  the  defenders  in  regard  to  the  route  bv  wnich  the  cows  were  to  travel, 
and  that  the  defenders'  cattleman  addressed  the  waiKon  containing  the  cows 
'  Perth  via  Greenhill  aud  Caledonian  Railway,'  that  being  the  quickest  route : 
Finds  (4)  that  the  cows  were  despatched  from  Bellgrove  station  at  3.35  p.m.  on 
the  said  14th  November  to  Sightbiil,  and  thence  to  Greenhill,  where  the  waggoa 
containing  them  was  handed  over  to  the  Caledonian  Railway  ComfMiny  and 
attached  to  a  Caledonian  train  timed  to  reach  Perth  at  11  p.m.  that  night: 
Finds  (6)  that  the  said  train  arrived  at  Stirling  not  much  oehind  time,  hot 
that  between  Stirling  and  Perth  great  delays  took  place  from  the  causes  aiUr 
mentioned  :  Finds  (6)  that  about  7  p.m.  on  the  same  evening  the  railway  bridge 
over  the  Dunning  bum  between  Stirling  and  Perth  was  carri^  away  by  an 
unprecedented  flood,  and  that  the  railways  in  the  central  district  of  Scotland 
were  in  several  other  places  rendered  impassable  by  floods  or  landslips  :  Finds 
(7)  that  the  main  line  being  rendered  impassable  oy  the  carrying  away  of  the 
said  bridge,  the  goods  and  cattle  traffic  between  Stirline  and  Perth  was  carried 
partly  by  Crieff  and  Methven,  and  partly  by  the  defenders'  line  through  Fife, 
and  that  much  delay  was  unavoidably  caused  by  the  necessity  of  making 
special  arrangements  for  the  emergency :  Finds  ^)  that  the  pursuer's  cows 
were  conveyed  by  Crieff  and  Methven  to  Perth  :  Finds  (9)  that  at  Crieff  one 
of  the  cows  was  found  to  be  in  a  dyine  state,  and  was  slaughtered  by  advice  of  a 
veterinary  surgeon,  and  that  after  deducting  expenses  five  pounds  six  shillings 
was  obtamed  for  the  carcase  :  Finds  (10)  that  the  remaining  eight  cows  did 
not  arrive  in  Perth  until  10.45  a.m.  on  16th  November,  being  nearlv  thirty- 
six  hours  behind  time  :  Finds  (11)  that  when  they  arrived  in  Perth  their  con- 
dition was  found  to  be  much  deteriorated  by  the  journey,  and  that,  including 
the  value  of  the  cow  which  was  slaughtered,  the  pursuer  has  in  consequence 
suffered  loss  to  the  extent  of  the  sum  sued  for  or  thereby :  Finds  (12)  that 
when  the  said  cows  were  delivered  to  the  defenders  three  of  them  had  recently 
calved,  and  the  other  six  were  in  calf  and  near  maturity  (one  of  which  gave 
birth  to  a  calf  on  the  journey,  which  calf  was  found  dead  at  Crieff)  :  Finds  (13) 
that  the  cows  were  consequently  not  so  able  to  withstand  the  hardships  of  a 
journey  as  thev  would  otherwise  have  been,  and  that  their  special  condition 
was  not  brought  under  the  notice  of  the  defenders'  servants :  Finds  (14)  that 
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the  injury  wbich  the  cows  snstained  is  mainly  attribnted  to  fatigae'  and 
exposure  during  their  protracted  joumej,  and  that  two  of  the  recently  calved 
cows  were  also  injured  from  want  of  milking :  Finds  (16)  that  the  cows  were 
supplied  with  water  twice  and  with  food  once  in  the  course  of  the  journey  : 
Finds  (16)  that  neither  the  defenders  nor  the  Caledonian  Railway  Company, 
for  whom  it  is  admitted  that  the  defenders  are  responsible  in  a  question  with 
the  pursuer,  were  in  any  way  to  blame  for  the  carrying  away  of  the  bridge  over 
the  Dunning  bum  ;  that  the  companies  and  their  servants  did  all  that  was  in 
their  power  consistently  with  the  general  exigencies  of  the  traffic  to  forward 
the  said  cows  ;  that  as  much  attention  was  paid  to  them  in  the  course  of  the 
journey  as  could  reasonably  be  expected  in  the  circumstances,  and  that  the 
slaughtering  of  the  cow  was  an  act  of  prudent  management  for  the  interests  of 
aU  concerned,  therefore :  Finds  in  law  that  the  defenders  are  not  liable  to 
the  pursuer  for  the  loss  in  connection  with  the  said  cows  :  Decerns  against  the 
defenders  for  the  said  sum  of  five  pounds  six  shillings  of  which  they  have 
tendered  payment,  quoad  ultra  assoilzies  the  defenders  from  the  prayer  of 
the  petition :  Finds  the  defenders  entitled  to  expenses  subject  to  modification,  of 
which  allows  an  account  to  be  giveu  in,  and  remits  the  same  when  lodged  to 
the  auditor  of  Court  to  tax  and  report,  and  decerns.  D.  Q. 

^NoU, — The  defenders  admit  that  they  are  responsible  to  the  pursuer  for 
the  acts  of  the  servants  of  the  Caledonian  Railway  Company  as  they  would  be 
for  the  acts  of  their  own  servants,  the  relations  between  the  companies  being 
a  matter  in  which  the  pursuer  is  not  concerned. 

"An  attempt  was  made  to  establish  fault  against  the  defenders  on  the  ground 
that  the  cows  should  have  left  Bellgrove  station  by  an  earlier  train,  viz.  at  12.25. 
But  it  is  proved  that  the  cows  were  not  booked  at  that  time.  It  was  the 
sender's  duty  to  have  them  booked  in  time.  They  could  not,  of  course,  go 
without  being  booked. 

'^The  chief  cause  of  the  detention  was  the  carrying  away  of  the  bridge  near 
Dunning,  and  this  cause  of  detention  was  aggravated  by  other  untoward 
incidents  also  caused  by  the  extraordinary  weather.  Among  these,  the  carrying 
away  of  the  culvert  a  little  to  the  Perth  side  of  the  Dunning  Bridge  happened  at 
a  neculiarly  unfortunate  moment ;  for  Mr.  Gillespie,  the  District  Superintendent, 
woo  was  then  looking  at  the  bridge,  had  to  make  his  way  by  a  circuitous  route 
to  the  nearest  station  before  he  could  put  himself  in  communication  with  the 
world  and  issue  the  necessary  orders.  Thus  an  hour  or  two  more  of  precious 
time  was  unavoidably  lost,  during  which  the  traffic  was  necessarily  accumulating 
at  the  different  stations,  and  becoming  more  and  more  unmanageable.  The 
evidence  shows  that  the  bridge  and  culvert  were  good  and  sufficient  structures 
80  far  as  human  foresight  could  see,  and  that  their  destruction  must  be  regarded 
as  the  act  of  God. 

"  The  next  question  is  whether  everything  was  done  which  could  reasonably 
l)e  expected  to  forward  the  pursuer's  cows.  It  is  easy  after  the  event  to  criticise 
the  steps  taken  by  the  railway  officials,  and  to  suggest  that  if  this  or  that  had  been 
done  instead  of  what  was  actually  done,  the  result  would  have  been  better. 
To  judge  Dairly  one  must  bear  in  mind  the  anxiety  and  overwork  which  a  break- 
down on  a  great  trunk  line  causes  to  the  officials.  Resolutions  must  be  formed 
and  arrangements  carried  out  with  little  time  for  deliberation,  and  it  is  not  to 
^  wondered  at  if  some  mistakes  are  made.  But  upon  the  evidence  the  Sheriff- 
Sabstitute  is  not  prepared  to  sav  that  the  officials  could  have  taken  any  step 
consistent  with  the  exigencies  of  the  general  traffic  which  would  have  expedited 
the  arrival  of  the  pursuer^s  cows. 

^  The  next  subject  of  inquiry  is  whether  the  railway  servants  took  as  much 
CMC  of  the  cows  on  the  journey  as  could  fairly  be  expected.  Upon  this  the 
Sheriff-Substitute  has  found  more  difficulty.  It  cannot  be  denied  that  the 
poor  animals  suffered  hardships  on  their  protracted  journey,  as  is  too  frequently 
the  case.  But  the  question  as  it  appears  to  the  Sheriff-Substitute, — ^he  will 
afterwards  state  more  fully  his  views  on  the  measure  of  the  defenders'  respon- 
sibihty,— is  not  whether  everything  was  done  for  the  cows  which  humanity 
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conld  desire,  but  whether  there  was  such  a  tangible  failure  of  duty  on  the  nart 
of  the  railway  servants  as  to  render  the  defenders  liable  to  the  pursuer.  Now 
the  injury  which  the  cows  suffered  was  certainly  to  some  extent,  probably  to  a 
very  considerable  extent,  caused  by  their  intrinsic  state,  some  of  them  having 
recently  calved,  and  others  being  about  to  calve  soon.  This  was  a  fact  known 
to  the  pursuer,  but  not  brought  under  the  attention  of  the  railway  people,  who 
were  entitled  to  assume  that  the  cows  were  in  an  ordinarily  trav^worthj 
condition.  The  cows  were  very  far  from  being  entirely  neglected  on  Uiu 
joumev.  They  were  looked  at  'from  time  to  time.  They  were  watered  at 
Black^rd,  and  they  got  both  food  and  water  at  CrieflL  As  soon  as  anything 
wrong  was  noticed  a  veterinary  suigeon  was  at  once  sent  for.  As  for  the  cow 
which  was  slaughtered  by  his  advice,  this  was  the  best  course  for  all  parties 
concerned.  The  cow  would  probably  have  died  before  M'Donala  and 
Eraser  could  have  been  communicated  with  even  by  telegraph,  and  in  that 
case  even  less  would  have  been  got  for  her  carcase  than  was  actually  obtained. 
Perhaps  it  would  have  been  better  that  the  cows  should  have  got  a  feed  at 
Blackford,  but  the  evidence  seems  to  show  that  they  did  not  suffer  much  from 
want  of  food,  and  not  at  all  from  want  of  water.  In  cold  weather  animals 
require  much  less  water  than  in  hot  weather.  The  main  causes  of  the  injnir 
which  they  sustained  weie,  doubtless,  the  fatigue  and  exposure  to  inclement 
weather  in  their  somewhat  delicate  condition.  Two  of  them  only  seemed  to 
have  been  injured  by  want  of  milking.  The  Sheriff-Substitute  cannot  quite 
understand  whv  the  veterinary  suigeon  at  Crieff  who  ordered  the  cow  v^di 
had  just  calved  to  be  milked  did  not  order  the  other  recently  calved  cows  to 
be  milked  also.  He  says  they  did  not  require  to  be  milked.  Perhaps,  happily 
for  them,  they  had  been  -surreptitiously  milked  in  the  course  of  the  journey. 
Be  this  as  it  may,  if  a  person  chooses  to  send  recently  calved  cows  anj 
considerable  distance  by  rail  he  ought  to  send  a  man  with  them  to  milk  them 
if  necessary.  He  ought  to  be  prepared  for  some  amount  of  detention  incidental 
to  goods  trains.  Railway  servants  can  scarcely  be  expected  to  know  much 
about  cows  and  when  they  should  be  milked. 

"There  was  one  step  which  it  was  said  should  have  been  taken,  viz.  to 
telegraph  to  M'Donald  and  Eraser  (whose  name  and  address  was  on  the 
waggon)  that  the  cattle  were  detained.  Certainly  this  would  have  been  a  veir 
proper  step,  and  would  have  gone  far  in  itself,  to  relieve  the  company  of  ail 
i^sponsibility.  If  the  stationmaster  at  Blackford  had  telegraphed  soon  after 
their  arrival  at  that  station  M'Donald  and  Eraser  might  have  sent  a  man  to 
take  care  of  the  cows,  or  made  arrangements  with  some  neighbouring  fanner. 
But  the  stationmaster  seems  to  have  oeen  in  hourly  expectation  of  the  Crieff 
line  being  rendered  available  for  traffic  Some  allowance  must  be  made  for 
officials  on  such  an  emergency  if  amidst  the  many  duties  thrown  upon  them 
they  do  not  always  remember  exactlv  the  right  thing.  It  was  quite  as  much 
the  duty  of  McDonald  and  Eraser,  who  knew  more  about  the  state  of  the  cows 
than  the  railway  servants  could  be  expected  to  know,  to  make  inquiries  of  the 
officials  at  Perth  as  to  where  the  cows  were.  They  knew  that  the  cows  were 
on  the  journey,  and  although  they  did  not  know  which  route  they  had  taken, 
it  might  have  occurred  to  them  that  the  disaster  at  Dunning  had  something  to 
do  with  the  delay.  If  the  officials  had  refused  information,  as  it  wa3  suggested 
in  argument  that  they  might  have  done,  the  case  would  have  assumed  a 
different  aspect. 

"  If  the  case  depended  on  the  principles  which,  apart  from  special  contract, 
regulate  the  liability  of  railway  comnanies  in  regard  to  the  carriage  of  live 
stock,  the  Sheriff-Substitute  thinks  that  the  defenders  would  be  entitled  to 
absolvitor.  The  carriage  of  live  stock  is  a  new  business  created  ^y  the  intro- 
duction of  the  railway  system.  It  is  a  facility  to  traders,  not  in  lieu  of,  but  in 
addition  to,  any  former  means  of  transporting  animals  frx)m  place  to  nkoe. 
The  strict  rules  of  the  edict  have  never  been  applied  to  the  carrii^  of  hre 
stock.  Railway  companies  are  not  insurers  to  tne  effect  that  if  any  animal 
dies  or  becomes  depreciated  in  value  in  the  course  of  the  transit  the  loss  must 
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fall  npon  them.  These  may  be  ^resumptionB  in  a  partLcular  case,  throwing 
the  onui  of  proof  of  the  cause  of  injury  on  one  side  or  the  other.  In  the  present 
case  the  fact  that  the  cows  were  thirty-eix  hours  behind  time  is  prima  facie 
evidence  of  n^ligoice,  and  throws  upon  the  defenders  the  onut  of  rebutting 
the  chaige  of  n<M[ligence.  The  defenders  have  virtually  accepted  this  onuij 
and  in  the  Sheriff-Substitnte's  opinion  have  succeeded. 

**  But,  further,  he  is  of  opinion  that  there  was  a  special  contract  between  the 
parties.  Like  other  railway  companies,  the  defenders  have  two  alternative 
rates  of  carriage  for  live  stock,—  a  lower  rate  at  the  owner's  risk,  and  a  higher 
rate  at  the  Companjr's  risk.  This  is  a  very  fair  arrangement,  provided  the 
latter  rate  ia  not  so  high  as  to  be  prohibitory.  Hart,  as  the  person  delivering 
the  cows  to  the  defenders,  had  power  to  sign  the  ticket  on  the  pursuer's  behalfl 
and  a  signature  by  mark  seema  a  sufficient  compliance  with  the  Railway  ana 
Canal  Traffic  Regulation  Act,  1854  (section  7).  It  is  true  that  the  alternatives 
were  not  placed  Wore  the  pursuer  or  Hart  so  distinctly  as  they  ought  to  have 
beea  The  correct  practice  is  that  which  is  followed  at  some  stations,  viz.,  for 
the  booking  derk  to  put  the  question  to  eachperson  who  books  live  stock, 
*  Owner's  nsk  rate  or  Comnanj^s  risk  rate  f '  Hart  chose  to  assume  that  the 
'ticket'  contained  nothii^  out  the  number  of  the  cattle  and  the  names  of  the 
sender  and  consiffnee.  But  there  was  no  deception  practised  on  him.  He 
might  have  read  the  ticket  Indeed,  his  eye  ougnt  to  have  been  caught  by  the 
words  in  capital  letters, '  Terms  of  Special  Contract,'  just  above  where  he  was 
asked  to  sign.  Moreover,  the  pursuer  admits  that  he  was  aware  that  the 
Caledonian  Railway  Company,  with  whom  he  generally  did  business,  had 
alternative  rates.  This  ought  to  have  put  him  on  his  inquiry  whether  the 
North  British  Railway  Company  followed  the  same  practice.  Strong  ground 
most  be  shown  before  a  trader  can  be  allowed  to  take  advantage  of  Uie  lower 
late  of  carriage,  and  then,  if  anything  goes  wrong,  to  repudiate  the  contract 
,  *'  The  next  question  is  whether  the  special  concutions  are  just  and  reasonable 
in  the  sense  of  the  statute.  The  terms  of  the  *  live  stock  ticket,'  are  certainly 
far  too  unqualified.  But  it  is  settled  that  the  justice  and  reasonableness  of  the 
conditions  must  be  judged  of  in  regard  to  the  circumstances  in  which  they  are 
pleaded.^  It  is  not  necessary  for  the  defenders  to  maintain  that  they  are  Cable 
for  nothing  but  the  felonious  act  of  their  servanta  What  they  maintain  is 
that  the  special  contract  had  the  effect  of  throwing  upon  the  pursuer  the  anus 
of  proving  specific  and  tangible  negjligence  on  the  part  of  those  for  whom  the 
defenders  are  responsible,  and  to  tms  extent  the  Sheriff-Substitute  thinks  that 
the  contract  is  just  and  reasonable,  and,  if  it  is  necessary  for  the  defenders'  case, 
ttust  receive  effect 

^'On  the  whole,  therefore,  he  thinks  that  the  defenders  are  entitled  to  absolvitor 
even  apart  from  the  special  contract,  but  the  existence  of  that  contract  fortifies 
their  positicm. 

^  On  the  question  of  expenses,  he  thinks  there  is  ground  for  large  modification. 
^e  fact  that  his  cows  were  not  delivered  until  thii^-six  hours  behind  time  save 
the  norsuer  a  prima  facie  case  against  the  defenders.  The  only  way  in  whicn  he 
could  learn  that  he  had  not  a  good  case  was  making  inquiries  of  the  Caledonian 
^^ants,  and  this  it  seems  he  was  not  allowed  to  do.  D.  G." 

Both  parties  appealed  against  the  above  interlocutor,  and  the  defenders 
•gi^nst  the  interlocutors  of  Ist  March  1877  as  welL 

-I^he  Sheriff  ordered  reclaiming  petitions  and  answers  to  be  lodged  by  both 
P^^es,  and  after  considering  these  he  pronounced  the  following  interlocutor : — 

'^oi/or,  2nd  July  1877. — The  Sheriff  having  considered  the  appeals  for  the 
Pjotieft  against  the  interlocutors  of  1st  March  and  26th  April  last,  along  with 
the  relative  reclaiming  petitions  and  answers,  and  having  considered  auo  the 
^^  proof,  and  whole  process,  dismisses  the  said  appeals,  and  adheres  to  the 
"^"P^ocutors  appealed  against,  and  decerns.       Fbkd.  L.  Maitlakd  Hbbiot. 

-^rote.— The  Sheriff  nas  some  doubt  as  to  the  jurisdiction  of  the  Sheriff 
^onit  of  Forfarshire  in  this  case,  but  as  he  could  not  dispose  of  the  question 

^OU  XX.  NO.  CCXLDL — BBPTSMBSB  1877.  2  N 
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without  some  proof  and  some  delay,  and  as  he  concurs  in  the  decision  of  the 
Sheriff-Suhstitute  on  the  merits,  he  has  thought  it  hest  to  dispose  of  the  case 
at  once  without  opening  up  that  matter. 

''On  the  merits  the  question  for  decision  is  whether  the  defenders  have 
established  a  sufficient  reason  for  not  having  delivered  the  pursuer's  cows  in 
good  order,  nor  until  thirty-six  hours  after  the  period  when  the  pursuer  had 
reason  to  expect  delivery. 

"  The  defenders  have  established  that  a  railway  bridge  at  Dunning  on  the 
main  line  of  railway  was  washed  away,  and  the  goods  traffic  by  that  route 
entirely  stopped*  The  Railway  Company  are  no  doubt  boimd  to  have  their 
works  and  bndges  so  constructed  as  to  withstand  not  only  ordinary  and  usual 
floods  and  spates,  but  also  those  which  are  unusual  and  extraordinary.  Bat 
the  flood  which  washed  away  this  bridge  seems  to  the  Sheriff  to  have  been 
quite  unprecedented,  and  so  improbable  and  unnatural  as  could  not  reasonably 
have  been  anticipated.  ^See  Potter,  26th  Nov.  1864,  3  D.  83.)  An  old  man 
(Jas.  Marshall,  p.  174)  wno  has  lived  in  the  neighbourhood  since  1818  says  he 
had  never  seen  so  lan;e  a  flood  before  this  14th  November.  But  what,  in  the 
oj>inion  of  the  Sheriff,  puts  this  part  of  the  case  beyond  question  is  that  two 
mill-dams  in  the  vicinity  of  the  bridge  were  washcMl  away  at  the  same  time, 
and  the  sudden  rush  of  water  from  these^  addition  to  the  water  of  the  river, 
contributed  materiallv  to  the  accident.  The  evidence  in  this  point  is  not  veiy 
full,  but  of  the  fact  tnere  seems  to  be  no  doubt.  (See  evidence  of  Ja&  Proud- 
foot  and  Jas.  Marshall,  pp.  172^  175.) 

*^  In  the  next  place,  the  Sheriff  is  of  opinion  that  after  the  accident  occurred 
the  defenders  and  their  servants  cannot  oe  blamed  for  their  want  of  activity 
and  vigour  in  doing  their  best  for  all  parties  in  the  difficult  circumstances  in 
which  the^  found  tiiemselves  so  suddenly  and  unexpectedly  placed.  The 
railway  omcials  seem  to  the  Sheriff  to  have  exerted  themselves  to  the  utmost, 
working  night  and  day  to  get  the  traffic  forwarded  with  as  little  delay  as 
possible.  Part  of  the  traffic  was  sent  round  by  the  Crieff  and  Methven  railwaj, 
but  that  also  had  been  injured  by  the  floods,  and  it  had  to  be  inspected  ani 
repaired  before  it  could  be  used,  and  beinff  only  a  single  line,  considerable  delay 
was  occasioned  in  getting  traffic  for  the  North  desnatched  even  after  it  was  got 
into  working  order.  Part  of  the  traffic  was  sent  tarough  Fife  hr  Stirling  and 
Thornton,  but  here  again  they  had  difficulties  to  contend  with.  The  Caledonian 
Company  had  to  get  the  consent  of  the  North  British  officials  before  this  cooid 
be  done.  The  North  British  Company  had  to  print  and  issue* notices  to  their 
officials,  and  to  appoint  two  servants  to  accompany  every  Caledonian  train. 
Then  part  of  the  N  orth  British  line  between  East  Qran^  and  Oakley  was 
also  ¥rashed  awi^  by  the  floods,  and  they  had  to  work  it  smgle.  The  station- 
master  at  Black&rd  (Millar)  did  his  best  to  get  these  cows  forwarded,  having 
telegraphed  about  them  specially  to  Crieff  Junction  several  times  during  the 
momins  and  forenoon  ot  the  15Ui  November.  It  is  said  he  might  have 
telegrapned  to  McDonald  and  Fraser,  the  consi^ees  ;  but  they  knew  the  cows 
were  coming,  and  had  a  man  waiting  at  the  station  for  them  continuously  from 
the  evening  of  the  14th  November  till  their  aixival ;  and  it  seems  to  the 
Sheriff  that  this  man  mi^ht  have  shown  a  little  more  activity  in  ascertaining 
where  they  were,  and  goina  to  look  after  them  if  he  or  his  masters  saw  fit 

**  Looking  to  the  view  which  the  Sheriff  takes  of  the  case,  it  is  unnecessary 
for  him  to  consider  whether  these  cows  were  being  carried  at '  the  owner's'  or 
'the  Company's'  risk.  In  either  case  the  Sheriff  is  of  opinion  that  the 
defenders  are  free  of  blame  in  the  matter.  F.  L.  M.  H' 

AeL—Mr.  APHardy,  Fotfar. 

AU, — Mr,  Andnw  Jameson^  Advocate,  imtructed  5y  Mr,  A,  JchtuUn,  Editr 
hwrgh,  and  Mr.  ThomUm,  Forfar. 
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SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW. 
SheiifEB  Clare  and  Guthrib. 

KIVBN  V.  NIVKN. 

Husband  and  Wife — Aliment — The  interlocutors  state  the  drcnmstances : — 
'*  Glasgow,  19^  January  1877. — Having  considered  the  evidence  adduced  and 
whole  process :  Finds  that  the  pursuer  is  living  apart  from  the  defender,  and 
has  adduced  sufficient  evidence  of  repeated  acts  of  cruelty  prima  facie  to  entitle 
her  to  insist  on  living  apart  from  him :  Therefore  decerns  against  the  defender 
for  payment  to  the  pursuer  of  ten  shillings  a  week  as  intenm  aliment,  begin- 
ning  such  payments  as  on  Saturday  30th  December  last^  and  so  on  weekly 
thereafter  for  the  period  of  four  months  from  this  date,  being  a  sufficient  time 
to  allow  the  parties  to  have  their  rights  determined  by  a  competent  Court: 
Finds  the  defender  liable  in  expenses,  allows  an  account  thereof  to  be  given  in, 
and  remits  the  same  when  lodged  to  the  auditor  of  Court  to  tax  and  report 

«  W.  GUTHRIR." 

**  Glasgow,  2lst  February  1877.— Having  heard  parties'  procurators  upon  the 
defendejps  appeal,  and  considered  the  process  for  the  reason  assigned  in  the 
subjoined  note:  Recalls  the  interlocutor  appealed  against  of  19th  «January  last, 
and  of  new :  Finds  that  the  pursuer  and  defender  are  married  persons,  that  the 
pursuer  was  compelled  to  leave  the  defender's  society  and  cohabitation,  and  is 
still  comx>elled  to  remain  apart  from  him  in  consequence  of  acts  of  scevitia  on 
his  part  towards  her,  which  render  it  unsafe  for  her  to  continue  in  cohabitation 
with  him :  Finds,  further,  that  she  is  in  a  state  of  destitution,  calling  for  decree 
against  the  defender  for  aliment  ad  interim  until  the  parties  have  an  oppor- 
tunity of  having  their  respective  rights  determined  in  a  proper  Court :  Fmds 
that  in  the  circumstances  of  the  case  a  period  of  five  months  from  the  date  of 
citation  is  sufficient  for  that  purpose,  and  that  in  the  interim  the  sum  of  seven 
shillings  a  week  is  sufficient  for  aliment  to  the  pursuer:  Therefore  decerns  the 
defender  to  make  payment  to  the  pursuer  of  tne  sum  of  seven  shilling  per 
week  in  name  of  aliment,  payable  weeklv  and  in  advance,  commencing  as 
from  the  date  of  citation,  and  continuing  for  the  period  of  five  months  Irom 
that  date,  or  until  the  rights  and  interests  of  x>arties  shall  have  been  determined 
by  a  competent  Court,  if  that  shall  have  been  done  within  the  said  period,  with 
interest  as  libelled :  Finds  the  defender  liable  to  the  pursuer  in  expenses : 
Allows  an  account  thereof  to  be  given  in,  and  remits  the  same  when  lodged 
to  the  auditor  of  Court  to  tax  and  report,  and  remits  to  the  Sheriff-Substitute 
to  decern  for  the  amount  of  said  expenses  when  taxed,  and  decerns. 

F.  W.  Clark. 

^ "  Note, — In  this  case  I  am  called  upon  to  decide  a  question  of  very  con- 
siderable importance  to  the  public  It  is  this — ^whether,  when  a  husband  has 
deserted  his  wife,  and  she  is  in  necessitous  circumstances  such  as  to  warrant 
the  Sheriff  in  decerning  against  the  husbuid  for  interim  aliment,  that  decemi- 
^  fihoxdd  be  as  here  prayed,  to  wit,  'until  a  permanent  arrangement  of  the 
lights  and  interests  of  parties  shall  have  been  made  by  a  competent  Court,'  or 
should  be  for  a  short  and  limited  time,  for  example,  for  the  period  of  four 
months,  being  a  sufficient  time  to  allow  parties  to  '  have  their  rights  deter- 
mined by  a  competent  Court,'  as  has  been  decerned  for  by  the  Sheriff-Substi- 
fute  in.the  present  instance  1  The  former  mode  has  prevailed  in  Lanarkshire 
ux  80  &r  as  I  can  learn  after  careful  inquiry  from  time  out  of  mind ;  the  latter 
mode  is  one  of  which  the  present,  and  several  other  cases  now  under  appeal, 
^  the  first  instances,  no  such  practice  having  been  known  to  or  sanctioned  by 
my  predecessors  in  office.  In  dealing  with  tms  question  it  is  important  at  the 
outset  to  inquire  what  are  tiie  grounds  of  the  Sheriff's  jurisdiction  in  such 
^^ases  between  husband  and  wife.  On  a  careful  perusal  of  the  authorities,  it 
leema  to  me  that  the  only  ground  for  his  interference  is  neceMtfy-— necessity  to 
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preyent  the  wife  from  snffermg  in  consequence  of  destitation ;  and  this  neces- 
sity, it  ai>pean  to  me,  fonns  not  only  the  gTonnd,  but  also  the  extent  of  his 
power  to  interfere.  Kow,  aswiming  this  yiew  to  be  sound,  and  it  certainly  was 
not  called  in  question  at  debate,  it  is  desirable  to  consider  the  alignments 
adduced  on  both  sides  in  support :  first,  of  the  practice  hitherto  existing ;  and 
secondly,  of  that  proposed  to  oe  substituted  in  its  place.  In  support  of  the 
existing  practice  it  was  contended  that  the  Sheriff's  right  to  interfere  being 
grounded  on  necessity,  his  interference  will  continue  to  be  a  duty  which  he 
cannot  disregard  so  long  as  that  necessitj^  exists.  And  from  this  it  waa  argued 
that  i4  after  the  lapse  of  the  limited  period  during  which  interim  aliment  ha.« 
been  awarded  by  tne  Sheriff-Substitute,  neither  party  has  had  recourse  to  the 
Supreme  Court  to  obtain  a  permanent  arrangement  and  the  parties  have  not 
iconie  together,  and  the  woman  is  still  in  a  state  of  destitution,  the  Sheriff  Is 
bound  from  the  continuance  of  the  very  necessity  which  formed  the  ground  of 
his  interference  to  renew  the  interim  decree  for  aliment;  that  this  state  of 
matters  ma^  continually  reproduce  itself^  thereby  requiring  periodical  renewals 
of  the  interim  decree  till  tne  death  of  one  or  other  of  the  spouses;  and  that, 
secondly,  a  decree  of  the  limited  kind  pronounced  by  the  Sheriff-Substitnte 
would,  instead  of  being  final,  only  be  an  inlet  to  a  Uti^tion  ever  to  be  re- 
newed, and  of  which  it  is  impossible  to  predict  the  termination.  In  addition 
to  this,  it  was  also  contended  that  every  renewed  application  would  involve  a 
new  record  and  a  new  taking  of  evidence.  It  was  aiso  stated  that  it  was  the 
experience  of  these  inconveniences,  or,  at  least,  their  having  been  foreseen  and 
appreciated,  that  originally  led  to  the  adoption  of  the  existing  practice  and 
to  its  undisturbed  continuance  for  so  long  a  time.  Lastly,  it  was  stronglf 
uiged  that  neither  harm  nor  inconvenience  can  arise  mm  the  jpractice^ 
because  it  was  always  in  the  power  of  either  party  to  appl^  to  the  Supreme 
Court  to  get  their  right  placed  on  a  more  permanent  footing,  and  that  the 
practice  had  all  along  been  fortified  by  the  settled  approbation  and  acquies- 
cence of  the  community. 

**  On  the  other  hand,  it  was  ar^ed  that  the  practice  in  question  is  directlr 
opposed  to  the  letter  and  the  pohcy  of  the  existing  law  of  Scotland,  because 
under  cover  of  a  mere  interim  decree,  it  in  reality  supersedes  the  necessitj  of 
application  to  the  Supreme  Court  for  a  permanent  settlement ;  and  that  the 
very  fact  of  its  general  acceptance,  as  proved  by  the  rarity  of  applications  in 
the  Supreme  Court  in  cases  of  this  kind,  is  the  best  evidence  that  can  be  given 
of  its  direct  tendency  to  supersede  the  action  of  that  tribunal.  Furthermore, 
it  was  aigued  that  the  existing  practice  has  been  condenmed  by  the  Supreme 
Court  in  several  recent  cases, — noL  perhaps,  by  making  such  condemnation 
the  direct  ground  of  judgment,  but  by  manifest  implication  and  even  distinct 
dicta, 

**  On  full  consideration  of  the  arguments  on  both  sides,  I  must  admit  that  1 
am  very  much  impressed  with  the  manifest  convenience  of  the  practice  hitherto 
existing,  especially  as  regards  the  poorer  classes,  who  are  almost  alwa^  the 
suitors  in  actions  of  this  kind,  and  who,  notwithstanding  the  great  faolities 
now  accorded  for  having  their  cases  settled  in  the  Supreme  Court,  do  not 
appear  to  be  very  ready  to  take  advantage  of  thenu  On  the  other  hand,  I 
cannot  shut  my  eyes  to  the  fact  that  the  practice  in  question,  just  because  of 
its  convenience,  tends  directly  to  supersede  the  necessity  oi  application  U>  the 
Supreme  Court,  and  thus  to  do  indirectly  what  can  only  be  done  legitimatelT 
by  an  alteration  of  the  law  through  the  operation  of  the  Legislature.  Indeed 
it  is  obvious  that  the  very  aiguments  in  favour  of  the  existing  practice,  what- 
ever may  be  their  value,  are  more  properly  arguments  in  fiavour,  not  of  a 
continuance  of  the  present  practice,  but  of  an  alteration  of  the  law.  Of  the 
propriety  of  any  such  alteration  it  is  neither  mv  province  nor  inclination  to 
express  any  opinion.  My  duty  is  to  administer  tne  law  as  it  at  present  stands. 
On  these  grounds,  and  under  special  reference  to  the  views  exprsssod  by  the 
Judges  in  the  Supreme  Court  in  the  following  cases,  yix,^  £miiik  v.  Smi^ 
(1  Bettie,  1010)  and  WDonald  v.  M'DoiuUd  (2  Bettie,  705),  both  from  this 
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Court,  I  am  of  opinion  that  I  have  no  option  bnt  to  liold  that  the  pxactice 
hitherto  existing  in  Lanarkshire  has  l>een  erroneous,  and  that  decree  for 
interim  aliment  as  between  husband  and  wife  can  onljr  be  granted  in  the 
Sheriff  Court  for  a  short  and  limited  time, — sufficient  only  in  the  circumstances 
of  each  case  to  allow  the  parties  to  have  their  respectiye  rights  ascertained  and 
placed  on  a  permanent  footing  in  the  Supreme  Court. 

'^But  in  coming  to  this  result  I  have  to  guard  against  its  being  assumed  that 
any  absolute  rule  is  laid  down  so  as  to  dispense  with  the  taking  of  proof  in  the 
ordinary  way  in  actions  of  this  kind.  The  mere  fact  that  married  persons  are 
living  apart  does  not  seem  of  itself  to  warrant  a  decree  for  intenm  aliment, 
even  for  the  smallest  amount  or  for  the  shortest  period.  The  woman  may 
have  no  good  reasons  for  forsaking  her  husband  and  family^  and  she  may  have 
ample  means  of  support,  more  indeed  than  has  her  husband.  The  amount, 
also,  and  duration  ot  the  interim  aliment  cannot  be  iized  by  any  hard  and  fast 
rule.  Regard  must  always  be  had  to  the  circumstances  of  each  particular 
case,  it  being  kept  in  view  that  the  Sheriff's  richt  to  interfere  at  all,  and  the 
measure  of  his  interference,  depends  on  what  is  snown  to  be  necessary  for  the 
woman's  maintenance  ad  interim.  In  the  present  case,  I  think  it  clearly  made 
out  that  the  pursuer  was  justified  in  leaving  and  remaining  apart  from  her 
husband  in  consequence  of  his  conduct, — conduct  which  not  only  destroyed 
anything  like  peace  in  the  family,  but  placed  her  person  in  serious  danger. 
Upon  these  grounds  therefore,  which  I  have  specially  made  the  subject  of 
findings  in  my  interlocutor,  I  am  of  opinion  that  necessity  exists  in  the  present 
case  for  the  interference  of  the  Court.  I  make  these  remarks  more  especiedly 
because  the  Sheriff-Substitute  seems  to  have  had  some  doubts  whether, 
when  the  husband  admitted  that  the  wife  had  left  his  house  but  denied 
the  Btevitia  which  she  alleged  had  compelled  her  to  do  so,  proof  of  that 
uBviHa  is  competent  in  the  Inferior  Court,  and  whether  he  should  not  have 
dismissed  the  action  at  once,  leaving  the  wife  to  seek  her  remedy  in  the 
Supreme  Court.  In  this  matter  I  confess  I  have  no  doubt,  but  am  clearly  of 
ODinion  that  the  course  taken  was  the  only  one  proper  in  the  circumstances. 
The  only  ground  for  interference  by  the  Sheriff  to  award  interim  aliment  is 
where  his  interference  is  matter  of  necessity.  I  do  not  know  any  case  of 
greater  necessity  than  that  of  a  woman  reduced  to  destitution  because  com- 
pelled by  cruelty  on  the  part  of  her  husband  to  forsake  her  home.  It  is  no 
answer  to  a  case  of  this  kmd  that  the  woman  has  her  action  in  the  Supreme 
Court ;  because  the  same  reason  would  apply  with  equal  force  in  cases  of 
admitted  desertion  on  the  part  of  the  husband,  in  which  no  one  contends  that 
the  Sheriff  has  not  power  to  interfere.  It  has  no  doubt  been  laid  down  by  an 
eminent  jurist  in  a  recent  publication  (see  Fraser  on  Husband  and  Wife^  new 
edition)  that  when  desertion  or  cruelty  is  denied,  the  Sheriff  has  no  alternative 
but  to  dismiss  the  application  ;  and  the  case  of  McDonald  v.  McDonald  (25th 
May  1875,  2  Rettie,  705)  is  referred  to  in  support  of  that  doctrine.  That  case, 
however — one  appealed  from  Lanarkshire,-~does  not,  as  I  understand  it, 
decide  any  such  question.  There  the  decision  of  the  Court  proceeded  on  the 
simple  and  most  mtelligible  ^und  that  at  the  time  the  action  was  raised  the 
parties  were  de  fdeto  occup^ng  the  same  house,  and  that  therefore  there  was 
tx  faoU  no  desertion.  It  is,  of  course,  a  very  different  matter  where  the 
marriage  itself  is  denied,  for  in  that  case  the  whole  grounds  of  the  application 
fcii  F.  W.  C." 

Aet-^'H.  I.  S  D.  T.  Colquhoun. AU.— Borland  A  King. 


Sherifb  Clabk  and  Less. 

BAIBD  V.  CONMELIi. 


FiJIiaiiion  Forwm — Dwration  of  alvnwni, — ^The  pursuer  in  this  action  asked 
ftat  the  aliment  for  her  illegitimate  male  child  should  be  given  for  thirteen 
yean.    The  same  point  was  mooted  in  one  or  two  other  actions.    On  18th 
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May  the  Sheriff-Sabetitnte  gave  judgment  awarding  aliment  for  only  seven 
years.  In  the  note  to  hiB  interkxmtor  he  said:  ''The  recognised  scale  of 
charges  in  this  county  for  inlying  expenses  and  aliment  is  £2  and  £S  per 
annum,  and  after  ciureful  consideration  I  have  come  to  think  there  is  no 
sufficient  reason  for  extending  the  period  for  which  aliment  should  be  awarded. 
No  doubt  the  Education  and  Factory  Acts  render  it  more  likely  that  the  mother 
of  an  illegitimate  male  child  of  seven  will  have  to  recur  to  the  putative  father 
for  aid  in  its  support  But  they  do  not  render  such  renewed  application 
certain ;  they  only  make  it  more  likely ;  and  if  it  be  advisable  that  the  liability 
should  be  put  in  an  enforceable  form  for  (say)  thirteen  years,  in  case  the 
putative  father  change  his  abode,  the  same  has  always  been  true.  Such  a 
father's  liability  does  not  cease  when  the  child  is  seven  or  ten  years  old. 
Then,  again,  it  is  difficult  to  forecast  at  present  with  any  reasonable  certainty 
how  much,  if  any,  he  may  then  have  to  give.  The  application,  if  necessary,  can 
easily  be  made  in  the  Small  Debt  Court ;  and  when  the  child  has  attained 
the  a^e  of  seven  or  ten,  the  putative  father  has  a  defence,  or  means  of  dis- 
chamng  a  claim,  for  the  child's  aliment  that  he  has  not  at  present 

"  The  defender  pleads  that  this  action  ought  to  have  been  raised  in  the  Small 
Debt  Court  The  nature  of  the  claim  seems  to  me  very  suitable  for  thatybrum; 
but  all  that  I  decided  in  the  case  of  Newlands  v.  High  and  others  was,  that 
such  an  action  as  this  can  be  brought  in  that  Court ;  but  I  am  not  prepared  to 
say  that  for  the  sake  of  cheapness  and  expedition  the  pursuer  is  bound  to 
resort  to  a  Court  where  the  decree  she  will  get  is  not  so  comprehensive.  And 
in  any  event  it  is  to  be  remembered  that  the  decision  g^iven  in  the  Small  Debt 
Court  was  not  pronounced  till  26th  April,  whereas  tms  action  was  raised  on 
11th  April" 

The  judgment  was  appealed  to  the  Sheriff ;  but  on  12th  July  he  issued  an 
interlocutor  adhering  nmpliciter  for  the  reasons  assigned  by  the  Sheriff-Sub- 
stitute. 

Act, — McLaren. Alt,  Kennedy, 


GLASGOW  SMALL-DEBT  COURT. 
Sheriff  Lees. 

GRAY  &  CO.  V.  8TEVBKS  &  CO.,  AND  MAKDAT0RIB8. — i(k  July  1877. 

Does  Reconvention  exist  in  the  Small  Debt  Court  ? — On  17th  May  1877,  Stevens 
&  Co.,  a  London  firm,  raised  an  action  in  the  Small  Debt  Court  at  Glasgow 
against  Gray  &  Co.,  a  Glasgow  firm,  for  the  price  of  certain  goods.  The  case 
was  called  in  Court  on  the  23rd,  and  decree  condemnator  pronounced  in  absence 
of  the  defenders  in  it.  On  26th  May  they  sisted  the  decree,  and,  when  Uie  case 
came  up  for  hearing  on  the  sist  on  4th  June,  stated  certain  defences  in  respect 
of  whicn  the  case  was  continued  for  a  week  for  proof.  When  the  case  was 
called  on  11th  June,  however,  it  turned  out  Uiat  there  was  in  truth  no  ddence 
on  the  merits,  and  that  the  only  ground  of  opposition  was  the  fact  of  the 
dependence  of  the  present  action  ;  and  at  the  joint  request  of  parties,  the  prd- 
sioing  Sheriff  continued  the  case  sine  die.  In  the  meantime  the  present  pur- 
suers had,  on  26th  May,  raised  an  action  against  the  present  defenders  and  toeir 
mandatories  for  certam  claims  of  some  months'  standing,  which  they  alleged 
they  had  a^nst  the  former.  That  case  was  called  on  4th  June,  but  diamised 
on  a  technical  objection.  On  7th  June  the  pursuers  brought  a  new  case— 
the  present  one— which  was  called  in  Court  on  the  14th ;  and  after  being  con- 
tinued for  production  of  authorities  and  for  consideration,  came  up  for  disposal 
on  4th  Julv.  Stevens  &  Co.,  apart  from  their  defences  on  the  merits,  pleaded 
that  they,  oeing  a  London  firm,  were  not  subject  to  the  jurisdiction  of  the 
Court  The  pursuers  replied  that  there  existed  jurisdiction  agaiost  them  ex 
reconventione  m  respect  or  the  dependence  of  the  action  at  their  (Stevens  &  Co.'b) 
instance. 

The  Sheriff  sustained  the  defenders'  plea  of  no  jurisdiction  in  the  following 
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judgment : — ''Assuming  that  the  case  is  in  other  respects  one  to  which  the 
ptinciple  of  reconvention  would  he  applicable  if  in  the  Ordinary  Court,  the 
question  to  be  determined  is,  Does  that  principle  obtain  in  the  Small  Debt 
Court  ?  Now  jurisdiction  reconventionis  is  not  an  inherent  ground  of  jurisdic- 
tion such  as  is  domicUium  or  ntus :  it  is,  in  truth,  only  an  equitable  remedy 
devised  for  a  native  defender's  sake,  to  enable  him,  during  the  dependence  of  the 
original  action,  to  enforce  against  the  foreign  pursuer  of  it  any  claim  he  may 
have  against  him  arising  out  of  the  same  transaction,  or  one  of  a  cognate 
character  to  it.  But  it  is  a  maxim  of  jurisprudence  that  a  Court  is  not  to 
Btietch  its  authority  so  as  to  arrogate  an  extraordinaiy  means  of  redress  where 
the  ordinanr  ones  are  sufficient  And  it  seems  to  me  that  the  pursuers  had 
under  tJie  Statute  itself  amply  sufficient  means  of  redress.  By  the  eleventh 
section  of  the  Small  Debt  Act,  it  is  provided  that  "  where  any  defender  intends 
to  plead  any  counter  account  or  claim  against  the  Debt,  Demand,  or  Penalty 
porsued  for,  the  defender  shall  serve  a  copy  of  such  counter  account  or  claim 
Dy  an  officer  on  the  pursuer,  in  the  form  set  forth  in  Schedule  A  hereunto 
annexed,  or  to  the  like  effect,  at  least  one  free  day  before  the  day  of  appearance ; 
otherwise  the  same  shall  not  be  heaid  or  allowed  to  be  pleaded,  except  with 
the  pursuer's  consent,  but  action  shall  be  reserved  for  the  same."  Now  the 
original  action  was  served  on  the  17th  of  May.  The  present  pursuers  had 
thus  four  days  to  consider  as  to  the  propriety  of  pleading  their  present  and 
then  existing  claim.  It  was,  as  eventually  turned  out,  their  onlv  defence — if 
defence  it  can  be  called ;  and  I  question  much  whether,  as  soon  as  this  appeared, 
the  proper  course  to  have  been  followed  should  not  have  been  to  give  the  then 
pursuers  decree  in  respect  of  no  defence  and  of  no  counterclaim  having  been 
preferred.  Such,  I  apprehend,  would  have  been  the  course  followed  if  the 
then  pursuers  had  been  a  Scotch  firm ;  and  I  am  not  sure  that  the  fcu^t  of  their 
being  an  English  firm  creates  any  difference.  But  be  that  as  it  may,  what 
was  done  was  that  the  case  was  continued  sine  die  in  order  to  enable  the 
present  defenders  to  raise  a  substantive  action. 

''Now  it  is  to  be  noticed,  in  the  first  place,  that  the  principle  of  reconvention 
is  only  applicable  in  the  Ordinary  Court  to  a  limited  class  of  actions,  namely, 
to  those  arising  out  of  the  same  transaction  as  the  ori^al  action,  or  those  of 
a  cognate  nature.  But  the  counterclaim  allowed  by  the  Small  Debt  Act  may 
be  of  any  nature  whatever,  and  entirely  unconnected  with  the  primary  action. 
In  the  second  place,  the  amount  claimable  under  a  Small  Debt  action  is  re- 
stricted to  jS12  :  whatever  is  in  excess  of  that  sum  is,  by  the  terms  of  the 
Statute,  held  to  have  been  abandoned.  But  a  counterclaim  may  be  of  any 
amount  and  may  be  sustained  to  the  extent  of  the  principal  claim,  and  action 
Kserved  for  the  balance. 

"In  tiiia  way,  if  reconvention  obtained  in  the  Small  Debt  Court,  it  would 
follow  that,  if  the  defender's  claim  a«dnst  the  pursuer  exceeded  ;£12,  he  would 
lose  whatever  of  excess  there  was  above  that  amount  if  he  sued  his  opponent 
by  a  substantive  action.  It  is  of  course  possible  that  a  defender  may  have  a 
cLum  against  his  opponent  exceeding  it  in  value,  and  yet  less  than  £12,  But 
this  is  a  very  exceptional  case.  It  does  not  occur  here,  for  the  sums  claimed 
are  of  the  same  amount ;  and  even  if  the  pursuers  of  the  present  case  obtained 
the  decree  they  ask,  the  value  of  it  to  them  is  very  questionable,  while  it 
Would  not  prevent  decree  in  the  other  action  against  them  being  given.  I 
think  itu  tnus  plain  that,  so  Ceit  as  redress  is  concerned,  a  defender  has  much 
<unpler  means  of  redress  under  the  form  of  a  counterclaim  than  he  could  have 
hy  a  substantive  action  such  as  this.  There  is  therefore  no  necessity  to  resort 
to  any  extraordinary  means  of  redress  where  the  ordinary  means  provided  by 
the  Statute  are  so  much  more  efficient. 

''But  it  may  be  said  that  a  defender's  claim  against  a  pursuer  may  arise  alter 
^e  original  action  has  been  brought  into  Court,  and  that  as  thus  it  cotdd  not 
^  pleaded  by  means  of  a  counterdaim  he  would  be  denied  all  remedy,  unless 
he  could  raise  a  substantive  action  against  his  opponent  ex  reeanventione,  I 
oouht  the  aoandness  of  this  aigument    An  Oxdinaiy  Court  action,  if  litigated. 
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is  under  the  fomu  applicable  to  that  Court  calculated  to  last  for  some  time. 
But  the  proyifiions  ot  the  Small  Debt  Act  contemplate  the  idea  of  the  caae 
coming  into  Court  and  being  dispoBed  of  on  the  same  da^.  If^  therefore,  a 
defeu&r's  ground  of  counter  action  onginateB  after  the  clami  against  him  is 
called  in  ODurt.  the  position  of  affairs  is  one  which  I  think  the  Statute  did  not 
intend  should  oe  dealt  with,  and  is  indeed  much  like  that  of  a  defender  in  the 
Ordinary  Court  who  lets  decree  pass  against  him  at  the  first  calling,  and 
seeks  to  bring  a  counter  action  ex  recotiventume  before  the  decree  in  the 
principal  action  is  extracted.  While,  on  the  other  hand,  if  a  defender  has  a 
subsisting  claim  acainst  his  opponent^  and  neglects  or  refuses  to  state  it  in  the 
form  provided  by  ue  Statute,  it  seems  reasonable  to  hold  he  cannot  by  other 
means  ayail  himself  of  the  summary  mode  of  trial  established  by  the  Statute. 

''No  doubt  it  is  the  practice  in  this  Court,  and  with  most  beneficial  results, 
to  continue  most  of  the  cases  in  which  there  is  opposition  to  a  diet  a  week 
later,  so  that  the  necessary  witnesses  may  be  brougnt  in  recard  to  those  points 
on  which  it  is  ascertained  that  palties  are  at  issue.  But  these  two  diets  are,  I 
think,  in  accordance  with  the  terms  and  intention  of  the  Statute  to  be  viewed 
and  treated  as  a  single  diet  And  as  matter  of  fiact,  this  position  of  matters 
did  not  occur  here ;  for  the  first  case  was  not  continued  for  proof,  i.e.,  not  con- 
tinued because  it  was  opposed.  Had  decree  been  given,  as  it  might  have  been, 
the  present  action  could  not  have  come  into  this  Court ;  and  even  though  it 
was  not  given,  as  there  was  no  opposition  offered  to  the  claim  made  in  it,  1  do 
not  see  any  ground  whatever  on  which  jurisdiction  ex  reconventione  can  be 
based. 

''Nor,  indeed,  is  it  clear  that  the  decree  asked  in  this  action  could,  if  granted, 
be  made  efficacious.  A  judgment  of  the  Supreme  Court  can  be  enforc^  under 
the  provisions  of  "The  Judgments  Extension  Act'  Cases  in  the  Sheziff 
Ordinary  Court  can,  if  necessary,  be  conjoined ;  and,  in  any  event,  the  decision, 
which  is  given  in  writing,  for  reasons  stated  in  writing  and  after  written 
pleadings,  can,  if  necessary,  be  proved  as  a  matter  of  fact  But  as  regards  a 
Small  Debt  decree  the  case  is  entirely  different ;  nothing  is  known  of  what 
were  the  pleadings  of  parties,  nor  of  the  grounds  of  judgment,  nor  does  the 
decree  even  show  on  its  face  whether  it  was  pronounced  in  faro  or  in  absntlio. 
And  I  doubt  much  whether  any  Court  of  law  foreign  to  Scotland  would  allow 
proof  to  be  led  as  to  the  facts  left  »n  nvhSbfM  by  sudi  a  decree.  On  the  other 
hand,  whoe  the  counterclaim  is  pleaded  and  sustained  to  any  extent,  then  the 
sum  sued  for  in  the  action,  if  otherwise  prestable,  is  reduced  by  the  amount 
found  due  under  the  counterclaim ;  and  in  this  way  no  difficulty  in  giving 
effect  to  the  counterclaim  arises.  For  these  reasons  I  am  of  oninion,  though  I 
confess  it  is  an  opinion  I  have  formed  with  much  hesitation,  that  the  nrinciple 
of  reconvention,  as  understood  in  the  Ordinary  Courts,  is  not  applicable  in  the 
Small  Debt  Court,  but  that  the  ample  and  ready  remedy  provided  by  that 
Statute  is  the  onlv  reconventional  remedy  competent  in  cases  tried  under  it 
In  other  words,  if,  as  here,  the  pursuers'  ground  of  action  against  the  defeuden 
existed  prior  to  the  date  of  the  action  at  uie  latter*s  instance,  then  their  mode 
of  enforcing  it  must  be  either  in  the  form  provided  by  the  Statute  or  by 
pursuinff  the  defenders  in  the  forwm  to  which  the^  are  subject  in  common 
foim.  On  the  other  hand,  if  the  ground  of  action  arise  too  kte  to  be  pleaded 
as  a  counterclaim,  then  I  think  the  latter  form  of  action  is  the  only  one  the 
pursuers  have.  If  it  were  otherwise,  a  foreign  pursuer  would  be  subject  to  s 
counter  action  during  all  the  time  in  which  a  sist  of  the  decree  he  had  got 
might  be  obtained,  and  with  this  anamalous  result,  that  eventually,  as  here, 
the  Biflt  mi^t  be  dismissed,  and  the  original  decree  set  in  force ;  and  yet  that 
reconvention  would  have  been  held  competent  in  respect  of  the  existence  of  an 
action  in  which  decree  had  been  pronounced*  In  accordance  with  these  views, 
I  assoilzie  the  defenders,  with  six  shillings  of  ezpenaes^" 

AdL'-Oordon  Smith, AlL—FinUie^jr. 
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THE  DOCTRINE  OF  CONSIDEEATION  IN  THE  LAW  OF 

OBLIGATIONS. 

In    the    matter    of  contracts,  the    assimilation   of  the  laws  of 
Scotland  and  England,  by  means  of  statutes  and  otherwise,  has 
been,  in   recent  years,  gradually  but  steadily  going  on,  and  the 
aflBnity  between  them  is  now  so  close  that  practically  few  essential 
differences  remain.    English  decisions  on  questions  of  contract  are 
daily  quoted  in  our  courts,  not  only  as  illustrations,  but  as  direct 
authorities.     There  are,  however,  certain  points  in  which  there  is 
a  clear  difference  in  principle  between  the  two  systems ;  and  as  it 
cannot  have  failed  to  have  been  'observed .  that,  both  in  the  use  of 
authorities  in  practice,  and  in  legislation,  these  are  apt  to  be  lost 
sight  of — Pleading  thereby  necessarily  to  false  analogies  and  the 
confusion  of  the  law — it  may  be  of  service  to  examine  some  of  them. 
At  the  basis  of  the  law  of  obligations  lies  the  doctrine  of  con- 
sideration, and  the  systems  of  law  in  Scotland  and  England  differ 
materially  in  respect  to  it.    The  doctrine  as  it  appears  in  both 
systems  is  to  be  traced  to  the  causa  of  the  Boman  law.     In  the 
Roman  law  we  find  a  certain  class  of  contracts,  or  rather  agree- 
ments, of  which  the  effect  was  merely  to  give  rise  to  natural  or 
imperfect  obligations.    These  were  called  nudapa^da,  naked  pactions, 
and  are  defined  as  those  "ubi  nulla  subest  catisa  prseter  conven- 
tionem."    In  the  theory  of  the  Eoman  law,  the  old  formal  contracts, 
represented  in  classical  times  by  the  Stipvlatio,  were  the  only  proper 
ones :  the  form  was  of  the  essence  of  the  contract     But  though 
this  was  the  theory,  practical  necessity  soon  required  that  civil 
effects  should  be  given  in  many  cases  where  the  strict  forms  of 
the  civil  law  had  not  been  observed.    These  were  cases  in  which 
some  causa — something  to  be  performed  by  one  of  the  parties  for 
the  obligation  of  the  other — was  present,  and  they  were  divided 
into  ceitein  definite  classes.     In  all  other  cases,  when  the  element 
of  causa  was  not  present,  the  civil  law  did  not  give  assistance,  a 
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mere  nudmii  pactum  was  created,  and  a  mere  natural  obligation 
arose.  If  there  were  no  causa^  an  agreement  gave  no  right  of 
action, ''  sed  ubi  subest  eausa  fit  obligatio  et  parit  actionem." 

Still  nvda  pacta  were  not  altogether  without  legal  effects. 
Without  going  into  the  subtleties  of  the  Boman  law  of  natural 
obligations,  it  may  be  shortly  stated  that  bare  pactions^  although 
refused  all  right  of  action,  had  effect  given  to  them,  in  a  large 
measure,  by  way  of  exception.^  This  peculiar  effect  seems  to  have 
been  attached  to  three  classes  of  obligations;  first,  obligations 
valid  according  to  the  fus  gentium  and  natural  equity,  though  not 
according  to  the  rules  of  the  civil  law,  such  were  the  simple  padi; 
second,  obligations  arising  from  those  conventions  which  the  Soman 
law  invalii&ted  by  exceptions  introduced  in  odium  creditoris; 
third,  obligations  expidatia  causa.  Though  none  of  these  gave  any 
right  of  action,  they  were  good  as  exceptions  to  demands  for 
repetition  in  cases  where  they  had  already  been  fulfilled.  When 
the  debtor  in  such  obligations  had  paid  in  error,  the  creditor  was 
protected  from  the  cmdictio  inddnti.  And  this  is  ex{dained  on 
the  principle  that  the  law  ought  not  to  lend  its  sanction  to 
enforce  what  is  contrary  to  natural  equity.  But  for  an  obligation 
or  contract  to  obtain  full  civil  effects,  it  was  always  necessary  in 
the  Soman  law  that  the  element  of  eausa  eivilis  should  be  present 
Tracing  this  doctrine  down  to  the  modem  civil  law  of  European 
states,  we  find  that  a  considerable  modification  of  the  l^gal  concep- 
tion has  taken  place.  In  the  French  law,  for  instance,  there  is  no 
difference  between  pacts  and  contracts,  and,  consequently,  no 
natural  obligation  due  to  this  distinction.  We  find  still,  however, 
certain  obligations  which  are  good  by  way  of  exception  though  not 
of  action,  as  for  example,  some  which  would,  in  Soman  law,  be 
classified  as  arising  ex  pikaiis  causa.  But  the  presence  of  eausa 
seems  otherwise  to  be  requisite  before  any  effect  whatever  can  be 

r'ven  to  an  obligation.  In  the  Code  Civil  (Uv.  iiL  tit  iii  cfa.  2, 
4)  we  read  that,  ''Fobligation  sans  cause,  ou  sur  une  fauase 
cause,  ou  sur  une  cause  ij^cite,  ne  pent  avoir  aucun  effet"  In 
other  European  states,  such  as  Germany,  there  is  a  more  complete 
departure  from  the  Soman  doctrine,  the  element  of  causa  becoming 
of  minor  importance  as  a  test  of  l^pl  obligations. 

The  doctrine  of  consideration,  as  it  exists  in  the  law  of  Enj^d, 
has  generally  been  regarded  by  lawyers  in  that  country  as  a  pecu- 
liarly original  part  of  their  system.  That  it  has  been  devebped  in 
an  original  way  by  the  English  courts  is  undoubted,  and  its  fogiGal 
and  systematic  form  speaks  much  for  the  learning  and  acumen  of 
the  judges  who  shaped  it.  But  that  its  basis  is  to  be  found  in  the 
causa  of  the  Soman  law  seems  clear.  It  is  well  known  that  early 
English  legal  writers,  Bracton  and  Fleta,  for  example,  were  in  the 
habit  of  l^rrowing  extensively  from  the  civilians,  and  espedally 

>  Of.  Oig.  II.  ziy.  7.  4.    "  Igitar  nuda  pactio  non  puit  actionem  sed  parit  ex* 
oeptiomm/' 
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SO  in  the  matter  of  obligations.^  But  we  may  refer,  on  the  matter, 
to  a  recent  work, ''  Principles  of  Contracts  at  Law  and  in  Equity," 
by  Mr.  F.  Pollock  (one  of  the  ablest  and  most  scientific  works  on 
this  branch  of  the  law  published  in  England),  where  the  connection 
between  consideration  and  causa  is  pointed  out,  and  the  develop- 
ment of  the  whole  doctrine  in  the  English  Courts  traced  (pp.  116- 
118  and  149-152).  The  most  succinct  definition  of  consideration 
given  in  English  text-books  is  one  taken  from  Sir  W.  Evans's 
appendix  to  Pothier  on  obligations :  "  Any  act  by  which  the  person 
nisiking  the  promise  has  benefit,  or  the  person  to  whom  it  is  made 
has  any  labour  or  detriment."  Every  promise  or  undertaking  (not 
being  specialty  deeds  under  seal)  requires,  by  English  law,  for  its 
validity,  a  consideration  to  be  proved,  and,  whether  it  be  in  writing 
or  by  word  of  mouth,  no  effect  will  be  given  to  it  in  a  court  of 
justice  unless  there  be  some  such  set  forth.  The  present  doctrine 
was  first  laid  down  in  a  distinct  way  by  the  judges  in  the  early 
cases  of  Sharington  v.  Stratum,  reported  in  Plowden  (p.  298),  and 
was  afterwards  more  fully  developed  in  one  or  two  leading  cases, 
which  we  will  have  occasion  to  notice  further  on.  The  principle, 
then,  of  the  English  law  is,  briefly,  that  in  every  valid  obligation 
consideration  must  be  present  NvUa  consideration  nulla  obligatio. 
Even  specialty  contracts  under  seal  are  no  real  exception  to  the 
rale,  though  not  unfrequently  supposed  to  be  so.  Specialty  deeds 
are  likened  to  the  Soman  stipuLeition  (and  in  one  sense,  no  doubt, 
they  are  analogous),  but  they  only  differ  from  parole  contracts  in 
thiBi  that  consideration  in  them  is  conclusively  presumed,  and  does 
not  require  to  be  proved.  It  is  a  mistake,  therefore,  to  say  that 
they  require  no  consideration ;  it  is  implied  in  them  by  the  com- 
mon law,  and  in  some  cases  even  may  be  inquired  into.  From  this 
general  description  it  will  be  seen  that  the  English  doctrine  of 
consideration  has  taken  a  wide  departure  from  the  causa  of  the 
Roman  law ;  and  to  translate  the  one  by  the  other,  as  some  writers 
do,  is  apt  to  lead  to  inaccuracy  of  thought^ 

It  is  no  small  tribute  to  the  scientific  spirit  of  our  early  Scottish 
lawyers  that  they  were  able  to  deal  with  this  doctrine  in  a  way 
which  avoided,  on  the  one  hand,  the  subtleties  of  the  civil  law,  and 
on  the  other,  the  somewhat  narrow  rule  of  the  English  common 
law.  The  element  of  consideration  seems  never  to  have  been  made 
in  our  law  the  test  of  the  validity  of  obligations.  Every  obligation 
or  agreement  had  effect  given  to  it,  if  only  it  were  expressed  in 
writing.  "It  is  not  necessary,"  says  Professor  Bell,  "that  an 
obligation  shall  proceed  upon  a  valuable  consideration,  adequate  or 
inadequate.  It  is  effectual  if  an  engagement  be  proved  by  such 
evidence  as  law  requires  in  the  specicd  case "  (Principles,  §  63). 

^  8ee^  on  this  point,  "Bneton,  and  hia  Belation  to  the  Roman  Law,"  by  Dr.  C. 
OHterbock,  in  which  many  doctrines  supposed  to  be  of  English  origin  are  shown  to 
lutre  been  taken  by  Bracton  directly  from  the  civilians. 

'  Parsons  An  Contracts,  I.  p.  809. 
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Writing  was  held  necessary  merely  for  proof  of  intention  and  de- 
liberation on  the  part  of  the  obligant, — "  to  prevent,"  as  Stair  puts 
it,  "  the  mistakes  of  parties  and  witnesses  in  communings/'  but  the 
presence  or  absence  of  consideration  was  irrelevant.  In  the  Eoman 
law,  it  should  be  observed,  no  superiority  was  given  to  a  written 
contract  over  one  by  word  of  mouth ;  "  for  writing  cannot  change 
the  nature  of  it,  neither  can  writing  amount  to  a  cause  or  considera- 
tion for  the  promise,  but  is  only  made  use  of  for  the  proof: "  *  the 
presence  of  cavsa  was  equally  necessary  in  that  system  in  both 
cases.  Lord  Stair  attributes  to  the  influence  of  the  canon  law  the 
origin  of  the  rule  which  has  prevailed  in  Scotland.  He  says  that 
the  common  custom  of  nations  hath  resiled  from  the  civil  law  rules 
as  to  mcda  pada^  "  following  rather  the  canon  law,  by  which  every 
paction  produceth  action,  et  omne  verbum  de  ore  fiddi  cadit  in 
actionem"  ^  We  may  trace  in  some  of  the  older  cases  the  gradual 
development  of  the  doctrine.  At  an  early  period  the  Courts  seem 
to  have  been  inclined  to  give  effect  to  gratuitous  obligations,  even 
though  not  expressed  in  writing.  In  the  case  of  Kintore  v.  Sinclair 
(6th  January  1623,  M.  94,225)  a  verbal  promise  was  held  to  be  a 
sufficient  obligation  to  ground  an  action  upon,  although  there  was 
no  consideration  alleged.  The  action  was  to  enforce  payment  of  a 
sum  of  money  found  due  by  an  award,  and  was  brought  against  a 
son  of  the  deceased  debtor  (not  being  the  heir),  on  the  ground  of 
verbal  promise  to  pay  the  amount.  The  Court  held  the  action 
relevant,  although  Lord  Haddington  (who  reports  the  case)  dis- 
sented, "because,"  as  he  says,  "the  promise  was  nudum  pactum^ 
having  no  preceding  cause,  and  that  promises  of  that  kind  are  not 
obligatory ;  because  if  a  man  had  not  only  promised  verbally  to  pay, 
but  to  give  his  obligation  for  payment,  and  had  directed  the  bond 
to  be  written,  he  might  repent,  much  more  might  this  party  resile 
when  there  was  no  necessary  cause  of  the  promisa"  And  in 
Clackmannan  v.  Nisbet  (6th  February  1624,  1  Brown's  Sup.  130) 
which  was  an  action  founded  on  a  verbal  promise  to  see  a  creditor 
satisfied  of  a  debt,  a  similar  view  was  taken.  But  the  Courts  soon 
found  that  to  give  right  of  action  to  verbal  promises  or  agreements 
would  lead  to  endless  litigation,  and  it  was  settled  by  a  series  of 
cases  that  gratuitous  promises  are  binding,  but  must  be  proved  by 
writing.  See  Stair  I.  x.  4,  and  cases  there  cited ;  and  also  Tunno  v. 
Tunno  (December  1681,  M.  9438) ;  Reoch  v.  Young  (2nd  January 
1712,  M.  9439).  In  if 'Queen  and  Others  v.  MTamsh  (3rd  March 
1812, 16  F.  C.  533)  a  promise  in  writing  to  pay  an  annuity  for  a 
certain  time  or  purpose  was  held  to  be  obligatory,  and  to  transmit 
against  hoirs.  M*Tavish  wrote  letters  to  certain  third  parties  say- 
ing he  wished  to  assist  the  children  of  M'Queen  in  their  education, 
and  authorizing  them  to  pay  certain  sums  for  that  purpose,  and  de- 
claring further,  "  I  shall  take  care  that  it  will  be  continued  to  him 

1  Dig.  Ub.  ii  Tit.  xiv.  .    «  Stair  I.  x.  4.aud  7. 
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and  hiS' family,  in  case  I  should  not  live  to  see  you  alL"  The  ques- 
tion was  whether  those  letters,  being  gratuitous,  were  binding  upon 
MTavish's  heirs  after  his  death.  The  argument  for  the  pursuers 
was  that,  although  there  was  an  obvious  distinction  between  obliga- 
tions merely  natural  and  those  which  could  be  enforced  in  a  court 
of  law,  yet  the  former,  when  they  are  deliberately  undertaken  in 
writing,  become  mixed,  and  may  be  enforced.  Although  a  further 
argument  was  presented  that  the  pursuers  had,  in  reliance  on  the 
obligation,  made  a  change  in  their  situation  and  incurred  expense, 
the  judgment  of  the  Court  proceeded  on  the  ground  that  the  promise 
being  in  writing  was  obligatory.  And  so  in  Duguid  v.  CaddalPs 
Tmgtees  (29th  June  1831,  9  S.  844),  a  case  somewhat  peculiar  in 
other  respects.  A  lady  delivered  to  a  relation  a  letter  binding  her 
heirs  and  successors  to  pay  him  an  annuity  of  £200  per  annum 
after  death.  The  provision  was  held  not  to  be  testamentary,  and 
that,  though  gratuitous,  having  been  delivered,  it  was  not  revocable. 
In  neither  of  these  two  last  cases  does  the  principle  so  prominent 
in  English  decisions  seem  ever  to  have  been  in  contemplation  by 
our  judges  (though  the  facts  would  seem  to  have  warranted  its 
application),  viz.,  that  any  loss  or  expense  or  disadvantage  that  one 
party  was  put  to  on  the  request  of  or  on  behalf  of  another  may  be  a 
valuable  consideration  for  a  promise  made  by  that  other. 

In  the  well-known  leading  English  case  Pillans  v.  Van  Mierop 
and  Hopkins  (3  Burr.  1663),^  it  is  a  remarkable  fact  that  the  Court 
of  King's  Bench  came  very  near  modifying  the  English  rule  regard- 
ing consideration,  in  a  way  that  would  have  assimilated  it  to  that 
which  has  prevailed  in  this  country.  Lord  Mansfield,  to  whose 
masterly  knowledge  of  this  branch  of  the  law  English  jurisprudence 
owes  so  much,  presided  in  the  Court  at  the  time,  and  showed  his 
leaning  towards  the  view  that  a  gratuitous  promise  should  have 
effect  given  to  it,  if  expressed  in  writing.  The  facts  of  the  case 
were  these :  The  plaintiffs,  who  were  merchants  at  Rotterdam,  were 
applied  to  by  White,  a  merchant  in  Ireland,  to  accept  his  draft  for 
£800.  White  offered  the  defendant's  house  in  London  as  security, 
and  the  plaintiffs  thereupon  accepted  the  bill  and  paid  the  money. 
The  plaintiffs  then  wrote  to  the  defendants  asking  if  they  would 
accept  such  bills,  as  they  should  draw  upon  them  for  £800  on  the 
credit  of  White.  The  defendants  assented,  but  thereafter  wrote 
informing  the  plaintiffs  that  White  had  stopped  payment,  and  that 
they  could  not  honour  a  draft  on  his  credit.  The  plaintiffs,  how- 
ever, drew  upon  them,  and  on  their  refusal  to  pay,  brought  an 
action  against  them.  The  jury  having  found  for  the  defendants, 
the  Courts  on  a  motion  for  a  new  trial,  set  aside  the  verdict.  It 
^aa  argued  for  the  defendants  on  the  rule,  that  the  promise  was 
^thout  consideration,  and  a  mere  nudum  palatum.  In  giving  judg- 
ment, Lord  Mansfield  said  (3  Burr.  1670),  *'  nudum  pactum  did  not 

.  ^  A  report  of  this  case  is  given  in  Ross's  "  Leading  Cases,"  I.,  p.  464,  but  the  bear- 
^^S  of  it,  and  the  ratio  deMendi^  hare  been  misnnderstood. 
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exist  in  the  usage  and  law  of  merchants.  The  andait  notion 
about  the  want  of  consideration  was  for  the  sake  of  evidraoe  only; 
for  when  it  is  reduced  into  writing,  as  in  covenants,  specialties, 
bonds,  etc,  there  was  no  objection  to  the  want  of  conuderatioiL 
And  the  statute  of  frauds  proceeded  on  the  same  principle  In 
commercial  cases  amongst  merchants  the  want  of  consideration  is 
not  an  objection.''  And  the  other  judgments  in  this  case  contain 
some  very  instructive  dicta  on  the  doctrine  of  nuda  pada.  Mr. 
Pollock  remarks  on  this:  ''This  suggestion  of  setting  up  a  new 
class  of  formal  contracts  (for  such  would  have  been  the  effect) 
came,  as  it  was,  too  late  to  have  any  practical  influence.  But  if  it 
had  occurred  a  century,  or  at  any  rate  two  centuries,  earlier,  to  a 
judge  of  anything  like  Lord  Mansfield's  authority,  the  whole 
modem  development  of  the  English  law  of  contract  might  have 
been  changed,  and  its  principles  might  have  been  (with  only 
minute  theoretical  differences)  assimilated  to  those  of  the  law  of 
Scotland."  In  the  subsequent  case  of  Bann  v.  Hughes  (7  Term 
Sep.  350;  H.  L.  May  14,  1778),  in  which  the  opinions  of  all  the 
judges  were  taken,  the  English  doctrine  was  finally  settled  in  its 
present  form,  several  of  the  dicta  in  PUlans  v.  Van  Murop  being 
repudiated.  In  delivering  the  judgment.  Lord  Chief  Baron  Skynner 
observed, "  All  contracts  are  by  the  laws  of  England  distinguished 
into  agreements  by  specialty  and  agreements  by  parol ;  nor  is  there 
any  such  third  class,  as  some  of  the  counsel  have  endeavonred  to 
maintain,  as  contracts  in  writing.  If  they  be  merely  written,  and 
not  specialties,  they  are  parol,  and  a  consideration  must  be  proved." 
In  analysing  the  juii(Ucal  fact  of  causa  or  consideration  into  its 
constituent  elements,  we  find  it  necessary  to  distinguish  it,  in  the 
first  place,  from  motive.  The  distinction  between  the  consideration 
for,  and  the  motive  to  a  contract  is  important,  though  it  is  apt  to 
be  lost  sight  of  in  legal  pleading.  In  every  obligation  motive  must 
be  present,  but  consideration  may  well  be  absent  The  two  may 
have  no  necessary  connection.  Sometimes,  however,  the  line 
which  separates  them  may  be  not  very  apparent  In  the  leading 
English  case  Thomas  v.  Thomas  (2  Q.  R  B.  851),  the  distinction 
is  fully  brought  out.  A  husband  had,  shortly  before  his  death, 
verbally  expressed  lus  desire  that  his  widow  should  have  the  life- 
rent of  the  dwelling-house  in  which  he  resided,  in  addition  to  other 
provisions  he  had  made  for  her.  On  the  narrative  of  this  d^ire  of 
the  deceased,  his  executors  agreed  to  give  her  the  liferent  of  the 
house,  she  binding  herself  to  pay  the  ground-rent,  and  to  keep  the 
premises  in  repair.  No  formal  conveyance,  however,  was  made 
out  On  the  widow  suing  for  a  conveyance  in  terms  of  the  agree- 
ment, the  action  was  defended  on  the  ground  of  there  being  no 
valuable  consideratioa  It  was  argued  for  the  defendants  that  the 
true  or  only  consideration  was  a  moral  one,  viz.,  regard  for  the 
testator's  intentions;  that  the  obligation  to  pay  ground-rent  and 
keep  the  premises  in  repair  could  not  be  regarded  as  the  considera- 
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tion,  being  mexely  a  burden  on  the  grant;  that  the  agreement, 
therefore,  was  a  mere  Toluntary  gift  mm  (mere/ and  not  binding. 
But  it  was  rightly  answered  that  tUs  argument  of  the  defendants 
involved  a  confusion  between  consideration  and  motive.    "  It  would 
be  giving  to  'eausa*  too  laige  a  construction/'  said  Mr.  Justice 
Patterson,  **  if  we  were  to  adopt  the  view  urged  for  the  defencknt ; 
it  would  be  confounding  consideration  with  motive.    Motive  is  not 
the  same  thing  as  consideration.    Consideration  means  something 
wluch  is  of  vfidue  in  the  eye  of  the  law,  moving  from  the  plsdntifT; 
it  may  be  some  benefit  to  the  defendant  or  some  detriment  to  the 
plaintiff,  but  it  must  move  from  the  plaintiff.    Kow  that  which  is 
suggested  as  the  consideration  here,  a  pious  respect  for  the  wishes 
of  the  testator,  does  not  in  any  way  move  from  the  plaintiff;  it 
moves  from  the  testator :  therefore,  legally  speaking,  it  forms  no 
port  of  the  consideration."    The  motive  which  leads  me  to  enter 
into  a  contract  is  a  very  different  thing  from  the  consideration 
which  I  get  for  obliging  mysdf.    The  following  admirably  lucid 
exposition  of  the  matter  is  from  a  note  on  the  words  ''sans  cause*' 
in  a  Commentary  on  the  Code  Civil: — ''la  cause  est  ce  qui  de- 
tennine  Tengagement  que  prend  une  partie  dans  un  contrat ;  il  ne 
faut  pas  la  confondre  avec  la  cause  implicite  du  contrat,  autrement 
le  motif  qui  porte  a  contractor,    la  cause  de  Tengagement  d'une 
partie  est  le  £Bdt  ou  la  promesse  de  Tautre  partie ;  die  pent  aussi 
consister  dans  une  pure  liberality  de  la  part  de  I'une  des  parties ; 
ainsi,  lorsque  je  m'oblige  k  payer  mille  francs  k  Paul,  pour  tels  ser- 
vices que  son  p&re  m'a  rendus,  la  cause  d^terminante  du  contrat  ce 
lout  les  services  qui  m'ont  ^t^  rendus ;  le  motif  qui  m'a  port4  k 
contractor,  c'est  le  desir  de  m'acquitter  envers  lui  les  services  de  son 
p&re;  si  celui-ci  ne  m'a  jamais  rendu  les  services  dont  il  a  ^t^ 
par]6  dfljis  Tacte,  le  contrat  est  sans  cause.    Je  m'oblige  k  donner 
mille  francs  k  Paul  pour  qu'il  suive  une  affaire  pendante  devant  le 
tribunal  de  la  Seine ;  la  cause  determinante  est  la  promesse  de  Paul 
qu'il  suivra  mon  affaire;  si  elle  est  jug^e  irrevocablement  au 
moment  oil  nous  avons  stipul6,  le  contrat  est  sans  cause.    Autre 
example,  je  vous  vends  ma  maison;  la  cause  de  la  vente  est,  d'un 
cdt6,  la  maison  elle-mSme,  de  Tautre,  le  prix.    Enfin  je  donne  dans 
la  forme  de  dispositions  entre  vifs,  ma  maison  k  Paul,  qui  Taccepte ; 
ma  liberality  est  ici  la  seule  cause  du  contrat." 

The  question  whether  a  cause  or  consideration  in  morality  is 
suflBcient  to  give  l^al  effect  to  an  otherwise  imperfect  obligation, 
is  one  to  which  much  learning  has  been  devoted  Is  a  duty 
morally  imposed  upon  us  in  the  position  in  which  we  are  placed  a 
sufficient  determining  cause  to  validate  a  promise  ?  In  the  legal 
systems  with  which  we  have  been  dealing — the  civil  law  and  the 
laws  of  England  and  Scotland — certain  moral  obligations,  such  as 
i^tural  love  and  affection,  the  duty,  for  instance,  which  a  parent 
owes  to  his  children  to  provide  for  them,  have  been  regarded,  for 
certain  civil  effects,  as  a  good  consideration.    In  the  Boman  law, 
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as  we  have  seen,  obligations  ex  pietatis  catLsa,  as  they  were  called, 
though  insufficient  to  support  an  action,  received  effect  by  way  of 
exception  to  a  condictio  inddnti.  By  English  writers  on  the  com- 
mon law,  considerations  have  been  divided  into  two  classes,  vahuxhU 
and  good.  Valuable  considerations  are  what  we  have  already  con- 
sidered, and  are  either  (1)  those  in  which  there  is  a  benefit  to  him 
who  makes  the  promise,  or  (2)  those  in  which  there  is  an  injury  or 
detriment  to  him  who  receives  the  promise.^  "  A  good  considera- 
tion," says  Blackstone  (Com.  11.  p.  396), "  is  that  of  blood  or  natural 
affection  between  near  relations;  the  satisfaction  accruing  fromi 
which  the  law  esteems  an  equivalent  for  whatever  benefit  may 
move  from  one  relation  to  another.  And  this,  therefore,  will  sup- 
port a  use  under  the  statute  27  Hen.  VIIL  c  10,  or  a  trust  exe- 
cuted in  equity,  though  it  is  not  sufficient  whereon  to  ground  an 
action  at  law,  and  may  sometimes  be  set  aside,  and  the  contract 
become  void,  when  it  tends  in  its  consequences  to  defraud  creditors 
or  other  third  persons  of  their  just  rights.  Without  going  into  this, 
we  may  refer  to  the  important  case  of  Eastwood  v.  Kenyon,  decided 
in  the  Exchequer  Chamber  in  1840  (11  A.  &  E.  438),  as  now 
settling  the  law  that  no  previous  moral  obligation  is  a  sufficient 
consideration  in  law  to  support  a  promise,  and  overruling  a  series 
of  authorities  to  the  opposite  effect.  Mr.  Baron  Parke  has  said  "  a 
mere  moral  consideration  is  nothing."  In  the  law  of  Scotland, 
giving  effect  as  it  does  to  gratuitous  obligations,  if  in  writing,  this 
question  of  moral  cause  arises  only  in  questions  between  a  gratui- 
tous donee  and  creditors  or  third  parties.  Here  we  have  the  dis- 
tinction of  ffrcUuitovs  and  onerotis  obligations,  the  latter  of  which 
comes  to  correspond  with  the  English  valuable  consideration.  In 
cases  relating  to  alienations  during  insolvency,  the  question  of 
moral — ex  pietate — consideration  has  been  of  great  importance. 
Under  the  Act  1621  c.  18,  any  alienation  to  conjunct  or  confident 
persons  is  presumed  to  be  made  during  insolvency  and  invalid 
unless  it  be  proved  that  a  valuable  consideration  had  been  given 
for  it.  Under  this  statute  a  natural  obligation  or  moral  cause, 
though  it  was  at  one  time,  is  not  now  held  to  be  a  good  considera- 
tion for  a  subsequent  deed.  The  whole  doctrine  of  consideration, 
however,  under  this  statute,  will  be  found  fully  discussed  and 
explained  by  Bell  in  his  commentary  upon  it.^  But^  apart  from 
the  statute,  there  is  little  authority  in  our  law  on  the  subject  of 
moral  consideration.  Some  rather  loose  dicta  in  regard  to  obliga- 
tions in  morality  were  overruled  in  the  case  of  Henderson  v.  Faul 
(15th  March  1867,  5  MT.  628).  But  this  was  a  very  simple  case, 
and  is  not  much  in  point,  the  question  being  whether  half  of  the 
remuneration  paid  to  a  private  arbiter  by  one  of  the  parties  to  a 

^  Blackstone  states  (II.  Com.  S96)  the  civil  law  division  of  oauaee,  as  applicable, 
viz.  "do  ut  des,"  "do  ut  facias,"  "facio  et  facias,"  "fado  ut  des,"  bnt  this  has 
never  been  regarded  in  the  decisions  of  the  courts. 

»  Bell's  "Commentaries,?'  II.,  p.  171,  €t  seq. 
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reference,  without  the  consent  of  the  other,  could  be  recovered 
from  that  other.  It  was  clearly  held  that  no  mere  moral  obligation 
could  render  such  a  claim  effectuaL 

We  cannot  do  more  than  simply  mention  the  question  regarding 
adequacy  of  considei^ation.  Both  the  English  and  Scottish  laws 
concur  (and  it  is  a  legitimate  result  of  the  principles,  different 
though  these  are,  on  which  both  systems  proceed)  in  refusing  to 
annul  contracts  on  the  ground  of  inadequacy  of  consideration.  In 
the  contract  of  sale  no  action  qyuirUi  minorisis  recognized.  *'  The 
value  of  all  things,"  as  Hobbes  puts  it,^  "  is  measured  by  the  appe- 
tite of  the  contractors,  and  therefore  the  just  value  is  that  which 
they  be  contented  to  giva"  It  is  hardly  possible,  however,  to  get 
the  question  of  adequacy  of  consideration  raised  on  a  pure  issue ; 
it  is  almost  always  complicated  with  a  case  of  fraud.  In  the  case 
of  Tmnent  v.  TrnTimCs  Ti^usUes  (27th  May  1868,  6  MT.  840,  and 
10  M'P.  H.  L  4)  all  the  authorities  on  the  point  were  fully  gone  into. 
And  in  the  recent  case  of  HiPLachlan  v.  Watson  (29th  May  1874, 
S.  L  B.  549),  where  it  was  strenuously  argued  that  a  certain  con- 
tract ought  to  be  reduced  on  the  ground  of  the  gross  inadequacy  of 
the  consideration.  Lord  Ardmillan  said :  "  It  is  quite  settled,  and  I 
think  rightly  settled,  that  in  the  absence  of  fraud  mere  inadequacy 
of  consideration  is  not  sufficient  to  sustain  reduction  of  an  agree- 
ment between  parties  capable  of  contracting.  This  has  been  matter 
of  decision,  and  has  been  frequently  stated  by  high  judicial  autho- 
rity, and  all  the  judges  were  of  that  opinion  in  the  case  of  Tennent." 
The  law  is  thus  settled  upon  principle,  but  it  does  seem  somewhat 
opposed  to  natural  justice  that,  when  a  bargain  is  unconscionable, 
there  should  not  be  sdme  remedy. 

It  will  be  seen,  then,  that  the  civil  law  and  the  laws  of  England 
and  Scotland  differ  materially  in  regard  to  this  important  principle 
in  the  law  of  contracts,  cattsa  or  consideration.  The  law  of  Bome 
regards  only  those  informal  contracts  as  effectual  in  which  cavsa  is 
present;  but  then  it  specially  recognizes  gratuitous  obligations, 
nuda  pacta,  and  gives  them  effect  in  the  way  of  exceptions.  The 
law  of  England  recognizes  as  informal  contracts  in  which  considera- 
tion is  absent,  and  even  in  the  formal  specialties  it  presumes  it  to 
he  present.  Acts  done  in  fulfilment  of  certain  imperfect  obligations 
have,  no  doubt,  in  English  law,  validity,  and  may  be  the  founda- 
tion of  new  rights ;  but  this  proceeds  on  a  different  principle,  and 
not  for  any  recognition  of  natural  obligations  as  in  the  civil  law. 
In  the  law  of  Scotland,  again,  the  question  of  consideration  becomes 
of  little  importance.  All  gratuitous  obligations  are  binding  as 
between  grantor  and  grantee,  and  writing  is  merely  the  proof  of 
deliberate  intentioa  English  legal  writers  are  greatly  enamoured 
of  the  theory  they  have  adopted.  The  advantage  of  it  is  its  com- 
pleteness ;  by  the  wide  meaning  it  has  given  to  the  t^rms  valuable 
^^o^Mideration,  it  embraces  under  a  logical  rule  all  the  various  kinds 
^  Leviathan,  Part  I.  c.  15. 
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of  contracts,  and  applies  the  same  test  to  thent  But,  on  the  oiha 
hand,  the  theory  introduces  a  narrow  rule.  It  is  not  very  credit- 
able to  the  common  law  of  England  that  it  should  refuse  all  nf^ 
of  action  to  an  express  promise,  though  founded  on  a  laonl  con- 
sideration. And  the  narrowness  of  the  rule  maj  be  well  seen  in 
the  application  of  the  doctrine  to  regulate  tbe  discharge  of  contractsL 
As  a  recent  writer  puts  it :  "  The  Eai^h  law  stands  committed  to 
the  absurd  paradox  that  a  ddit  of  £100  may  be  perfectly  well  dis- 
charged by  the  creditor's  acceptance  of  a  peppercorn  at  the  same 
time  and  place  at  which  the  £100  are  payable,  or  of  ten  shilliii^ 
at  an  earlier  day  or  another  place,  but  that  nothing  less  than  a 
release  under  seal  will  make  his  acceptance  of  £99  in  money  at 
the  same  time  and  place  a  good  dischaiga"  ^  On  the  whole,  the 
theory  of  our  own  law  seems  most  in  accordance  with  common 
sense  and  the  principles  of  natural  law.  There  seems  no  good 
reason  for  refusing  effect  to  an  obligation  undertaken  gratuitously 
so  long  as  the  grantor  is  made  secure  against  want  of  deliberation 
and  fraud.  Finally,  we  may  take  it,  that  in  most  of  its  practical 
effects  an  obligation  in  writing  in  the  law  of  Scotland  stands  in 
the  same  position  as  in  England  does  a  specialty  under  seaL 
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The  next  peculiarity  to  be  noticed  in  gavelkind  has  reference  to 
the  rights  of  the  sumving  spouse  on  the  dissolution  of  a  marriage. 
These  rights  in  the  case  of  a  husband  are  termed  courtesy,  and  in 
that  of  a  wife  dower  or  free-bench,  or,  according  to  the  old  books, 
indifferently  frarunis  bancus  socmannorum  and  dos  de  ffovelkifui; 
they  are  more  equalized  in  gavelkind  land  than  according  to  the 
rules  of  common  law.  A  husband,  for  example,  whether  there  were 
issue  of  the  marriage  or  not,  has  the  enjoyment  of  one-half  only  of 
the  lands  in  gavelkind  belonging  to  his  wife,  and  if  he  marries 
again  he  loses  this  benefit.  He  thus  is  treated  less  favourably  than 
by  common  law,  although  truly  the  chief  distinction  is  that  the 
failure  of  issue  of  the  marriage  capable  of  inheriting  the  land  makes 
no  difference  to  the  surviving  husband.  Accordingly,  we  know  that 
when  from  the  titles  it  is  shown  that  at  any  time  a  jury  has  been 
summoned  to  say  whether  issue  was  bom  or  heard  to  cry,  the  land 
in  question  cannot  be  gavelkind.    A  wife,  on  the  other  band, 

1  Pollock  on  Ck>ntTaet8,  p.  160. 
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enjoys  one*half  of  the  rents  of  her  husband's  lands  instead  of  one- 
third,,  as  at  common  law,  but  this  right  she  only  retains  dvm  sola 
et  coda  numebUf  and  any  one  interested  in  the  ultimate  succession 
may  take  advantage  of  and  enforce  this  forfeiture.  The  widow 
cannot  exchange  her  right  of  one-half  under  these  conditions  for 
the  usual  common  law  third  during  her  survivance.  Curiously 
enough,  the  rule  as  to  chastity  may  place  a  widow  in  gavelkind  in 
a  position  of  special  advantage,  where  damages  for  defamation  are 
sought  for;  in  the  case  of  Bais  v.  Bais  (1  Sid.  215,  S.  C.  1  Lev.  134), 
it  was  settled  that  a  good  action  lay  against  any  one  imputing  un- 
chastity  to  such  a  widow,  if  done  so  as  to  impeach  her  estate,  even 
though  there  was  no  plea  of  special  damage.  It  is  often  of  great 
assistance  in  the  determination  of  what  land  is  or  is  not  gaveLkind 
to  ascertain  whether  a  widow  took  one-third  in  dower  or  one-half, 
for  if  she  took  the  third  it  is  clear  the  land  was  not  subject  to  the 
custom. 

As  to  the  next  custom  Mr.  Williams  (Beal  Property,  p.  129) 
speaks  in  these  terms,  "  It  is  also  a  remarkable  pecidiarity  of  this 
custom  that  every  tenant  of  an  estate  freehold  (except,  of  course,  an 
estate  tail)  is  able,  at  the  early  age  of  fifteen  years,  to  dispose  of  his 
estate  by  feoffment,  the  ancient  method  of  conveyance."  The 
conveyance^  it  appears,  must  not  be  gratuitous,  but  for  onerous 
considerations,  and  it  is  a  requisite  of  the  alienation  that  the  infant 
do  it "  with  livery  of  seizin  by  lus  own  hand,"  as  Lambarde  says, 
"and  not  by  warrant  of  attorney  nor  by  any  other  manner  of 
assurance."  It  is  remarkable  to  find  this  ancient  form  retained 
when  all  other  conveyances  by  feoffment  were  abolished,  for  we 
have  an  express  exception  in  its  favour  in  the  Act  8  &  9  Vict.  c. 
106,  where  §  3  enacts  "  that  a  feoffment  made  after  the  said  first 
day  of  October  1845  other  than  a  feoffment  made  under  a  custom 
hy  an  infant  shall  be  void  at  law  unless  evidenced  by  deed." 
Probably  the  personal  action  of  the  infant  in  the  matter  is  intended 
to  secure  him  against  advantage  being  taken  of  his  tender  years 
through  a  secret  transaction,  while  the  mode  of  carrying  out  the 
purchase  renders  it  a  matter  known  to  all  around. 

Lands  held  by  the  Kentish  tenure  are  also  exempt  from  escheat 
for  felony  where  the  tenant  suffers  the  penalty  of  the  law,  and  in 
such  cases  his  heir  in  gavelkind  takes  by  descent,  and  there  is  no 
corruption  of  blood.  If,  however,  the  accused  flies  the  country,  or  is 
outlawed,  then  "  his  lord  took  the  escheat"  Forfeiture  for  treason 
in  the  case  of  these  lands  follows  the  ordinary  rules.  The  other 
customs  referable  to  gavelkind  lands  are  now  either  obsolete  or  of 
small  importance ;  but  we  may  mention  among  these  the  power  of 
devise,  under  which  it  was  claimed  that  land  might  be  devised  by 
parole.  The  statute  of  frauds,  however,  swept  away  this  entirely, 
expressly  including  in  its  provisions  that  all  devises  or  bequests  of 
lands  "  by  force  of  the  custom  of  Kent,"  to  be  available,  must  be  in 
writing  and  duly  signed  and  attested.    Originally  it  was  deemed 
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80  important  as  to  have  been  termed  ''the  mother  custom  in 
gavelkind"  (Wiseman  v.  Cotton  1  Sid.  138).  The  distinctions  as 
regards  guardianship  in  gavelkind  are  thus  quaintly  epitomized  by 
Lambarde,  "  So  that  upon  the  whole  matter  the  odds  consist  only 
in  this,  that  guardian  in  socage  at  common  law  shall  keep  the  land 
till  the  infant  be  fourteen  years  of  age,  and  guardian  by  the  custom 
till  he  be  fully  fifteen."  In  the  case  of  waste-lands,  or  common  in 
gavelkind,  the  lord  could  enclose  at  his  discretion,  and  without  the 
consent  of  the  tenants.  Two  small  matters,  more  of  antiquarian 
interest  than  of  anght  else,  now  remain :  first,  that  a  leper  could  not 
inherit  in  gavelkind,  which,  however,  is  true  of  all  land  until  the 
reign  of  Henry  III. ;  and,  secondly,  that  where  a  writ  of  right  was 
to  be  tried,  the  grand  assize  was  chosen  not  by  four  knights,  but  by 
four  "  men  of  gavelkind ;"  and  it  is  also  asserted  that  there  could  be 
no  trial  by  battle  for  lands  held  by  this  tenure. 

Such  being  the  peculiar  customs  incident  to  gavelkind,  we  may 
proceed  to  consider  in  what  way  it  can  be  got  rid  of,  and  how  lands 
held  by  this  tenure  can  be  freed  from  it  and  be  afterwards  governed 
by  the  common  law  rules  of  succession.  It  would  appear  that 
considerable  difficulties  were  felt  at  an  early  period  as  to  the  suc- 
cession in  these  lands  and  its  effect  upon  the  division  of  real  estate 
in  the  county  of  Kent.  Lawyers  in  particular  feared  that  it  would 
'  lead  to  great  subdiviBion  of  landed  property,  and,  to  use  the  words 
of  Coke, "  by  the  means  of  that  custom  divers  ancient  and  great 
families  after  a  time  came  to  very  little  or  nothing."  Accordingly 
there  arose  the  practice  of  disgavelling  customary  lands.  This  was 
done  in  two  different  ways,  each  mode  being  referable  to  separate 
periods  of  history.  First  of  all  the  attempt  was  made  during  the 
reigns  of  John,  Henry  IIL>  and  Edward  I.  to  disgavel  by  exercise 
of  a  supposed  royal  prerogative,  and  at  the  outset  it  was  taken  for 
granted  that  licence  from  the  Crown  or  ratification  of  the  proceed- 
ing entitled  any  lord  to  "  disgavel "  lands  in  his  manor.  To  the 
Archiepiscopal  See  of  Canterbury  a  charter  was  given  by  Ring 
John  empowering  the  prelates  (says  Lambarde)  to  "  convert  into 
knights-fee  any  lands  of  the  fee  of  their  Church  held  previously 
in  gavelkind  .  .  .  The  tenants  of  such  lands  shall  owe  the  same 
duties  and  enjoy  the  same  privileges  as  other  knights  of  the  Arch- 
bishop. .  .  .  And  the  King  for  himself,  his  heirs,  and  successors, 
ratified  prospectively  all  such  conversions  of  tenure  by  the  Arch- 
bishops." These  did  exercise  this  power,  but  only  for  a  short 
time,  the  last  instance  of  its  use  being  in  the  reign  of  Henry  UI. 
As  to  the  personal  power  of  the  sovereign  when  exercised  directly, 
two  claims  are  enumerated  by  Elton  as  maintained  on  behalf  of  the 
Crown : — 

1.  That  the  King  might  by  prerogative  disgavel  any  lands  in 
Kent  whatsoever. 

2.  That  at  any  rate  he  mijght  change  the  tenure  of  his  own 
immediate  tenants. 
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The  first  cloiin  may  be  illnstrated  by  the  case  of  Gateivyk  v. 
Oaieuoyk,  tried  in  the  reign  of  Edward  II.,  and  detailed  in  Bobinson. 
The  judges  there  were  written  to  by  the  King  informing  them  of 
his  prerogative,  but  the  only  result  was  to  cause  a  long  delay,  after 
which  we  do  not  know  the  result.  One  thing  at  least  is  clear, 
namely,  that  this  prerogative  was  deemed  very  doubtful  even  at 
that  date,  though  the  second  claim  as  to  lands  held  of  the  Crown 
was  in  this  very  case  admitted. 

The  second  mode  in  which  lands  have  been  disgavelled  was  first 
adopted  under  Henry  YII.,  when  an  Act  of  Parliament  was  passed 
disgavelling  the  lands  of  Sir  Eichard  Guildford.    This  practice 
became  of  much  greater  importance  under  Henry  YIII.,  when, 
after    the    monasteries    had    been    confiscated,    very    sweeping 
disgavelling  Acts  required  to  be  passed;  for  the  lands  thus  confis- 
cated»  and  still  regulated  by  the  peculiar  tenure,  were  granted  anew 
geneiully  to  be  held  by  knight-service,  and  accordingly  there  was 
much  confusion  where  lands  held  by  various  tenures  were  all 
granted  out  to  be  held  by  this  single  one.     Much  land,  Chief 
Justice  Montague  said,  at  first  gavelkind,  had  come  to  be  held  in 
knight-service;  yet  the  old  mode  of  descent  remained  unaltered, 
"  for  it  runs  with  the  land."    Thfe  Act  provided  that  all  the  manors, 
lands,  etc.,  embraced  within  its  provisions  should  remain  and  descend 
as  lands  do,  "  according  to  the  common  law,  and  as  other  men's 
lands  and  tenements  in  Kent,  which  never  were  held  by  service  of 
socage,  but  then  were  and  always  had  been  holden  by  knight- 
service  " — **  as  if  they  had  never  been  of  the  nature  of  gavelkind." 
The  fact  appears  to  be  that  King  Henry,  fearing  lest  some  day  or 
other  the  Pope  might  re-establish  his  ascendancy  and  claim  back  the 
Church  lands,  gave  these  to  many  of  his  nobles  in  exchange  or 
forced  barter  for  their  own  estates,  so  that  he  might  bind  them  the 
more  firmly  to  his  own  views,  and  thus  great  diflSculties  were 
caused,  especially  where  the  Kentish  tenure  was  in  force.     Perhaps 
this  may  haVe  led  to  the  disgavelling  by  Act  of  Parliament  of  so 
much  land  during  this  reign.    There  was,  however,  an  ingenious 
lawyer,  John  Eoper,  the  King's  Attorney-General,  who  by  his  will 
endeavoured  to  disgavel  his  Kentish  estates,  and  we  cannot  fail  to 
compare  him  with  the  historical  Scotchman  who  by  will  created,  or 
at  least  attempted  to  create,  the  first  entail,  and  led  to  the  statutory 
acknowledgment  of  a  limitation  upon  succession  as  remarkable,  to 
say  the  least  of  it,  in  one  direction  as  gavelkind  is  in  the  other. 
Boper's  will  was  made  in  1523,  and  he  had  carefully  framed  its 
provisions  so  that  his  gavelkind  estate  should  never  be  divided, 
but  descend  to  the  person  "  who  ought  to  be  the  heir  male  at 
common  law,  going  from  the  eldest  issue  male  to  one  other  the 
eldest  heir  and  issue  male  of  his  (son's)  body  lawfully  begotten  for 
ever,  undivided,  and  not  parted  nor  partible  among  heirs  male." 
It  took  two  Acts  of  Parliament  sufiiciently  to  honour  this  monu- 
ment of  technical  subtlety,  the  one  to  establish  the  wUl,  the  other 
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to  assure  the  disgavelment  Other  disgavelling  Acts  were  passed 
in  the  reigns  of  Edward  VL,  Elizabeth,  and  James  I.,  since  which 
time  we  have  had  no  further  legislation  in  that  direction.  A 
curious  result  has,  however,  been  produced  in  the  case  of  certain 
lands  disgavelled  under  Edward  VI.  The  form  of  the  Act  decliured 
that  the  custom  of  partibility  ''  made  by  the  custom  of  gavelkind 
shall  from  henceforth  be  clearly  changed"  .  .  .  and  that  the  lands 
should  be  "  to  all  intents,  constructions,  and  purposes  whatsoever,  as 
lands  at  the  common  law,  as  if  they  had  never  been  of  the  nature 
of  gavelkind,  and  shall  descend  as  lands  at  common  law,  any  custom 
in  the  said  county  to  the  contrary  notwithstanding."  Extraordinaiy 
as  it  may  appear,  this  widely-expressed  statute  has  been  held  in  the 
English  Courts  to  alter  no  custom  inherent  in  those  lands  save  that 
of  partibility  among  males.  Instead,  therefore,  of  getting  rid  of  a 
troublesome  tenure,  the  law  has  created  a  new  species  of  holdings 
and  these  unfortunate  lands,  while  descending  to  the  heir  at 
common  law,  yet  yield  the  widow  her  moiety,  and  in  other  respects 
foUow  the  customs  we  have  already  described.  This  was  decided 
by  the  case  of  Wiseman  v.  Cotton  (1  Sid.  135),  where  it  was  held 
that  as  the  more  general  language  of  the  Act  was  followed  by  a 
reference  to  the  mode  of  descent  only,  this  subsequent  expression 
narrowed  the  meaning  of  the  more  general  words.  The  leading 
feature  in  gavelkind,  an  essential  indeed  to  it  according  to  t^e  views 
taken  by  the  judges,  was  the  custom  of  dividing  the  lands  in 
descent,  and  therefore  no  other  customs  could  be  intended  by  t^e 
statute  which  referred  only  to  "  the  custom  of  gavelkind."  The 
decision  appears  to  our  ideas  perhaps  remarkable,  but  the  basis  of 
it  is  to  be  found  in  the  following  sentence,  which  we  quote  verba- 
tim :  "  Gavelkind  est  la  mere  et  ceux  customes  avant-dictes  sa 
daughters,  vel  gavelkind  est  la  fountain  ou  headspring,  et  les 
auters  customes  sont  rivulets  ou  streams  issuing  de  ceo."  This 
view  of  the  tenure,  as  has  been  already  explained,  is  an  entirely 
false  one,  but  it  may  be  observed  that  it  has  now  become  a  veiy 
general  practice  to  misapply  the  term  "  gavelkind,"  and  to  refer  to 
this  tenure  all  lands  whereof  the  descent  in  cases  of  intestacy  does 
not  follow  the  usual  common  law  rule,  and  where,  disregarding  tiie 
rules  of  primogeniture,  a  partition  of  the  lands  is  made — ^such  a 
custom  may  have  force  alike  on  copyhold  and  upon  freehold  land, 
and  many  places  in  various  parts  of  England,  Ireland,  and  Wales 
recognize  this  partible  chantcter  of  certain  lands.  We  shall 
endeavour  briefly  to  notice  these,  pointing  out  in  mentioning  them 
as  far  as  possible  their  differences  from  the  only  real  "  gavelkind," 
that  of  Kent  Above  all,  however,  it  must  be  remefmbered  that  all 
these  customs  are,  unless  specially  proved,  disr^arded  by  the 
common  law  of  England.  In  that  respect  they  are  unlike  the 
"  common  law  of  Kent,"  which  cannot  be  got  rid  of,  and  which  is 
presumed  to  dominate  till  the  contrary  be  proved.  Any  usage, 
indeed,  it  has  been  held,  is  void  as  a  custom  if  its  commencement 
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be  referable  to  a  date  sabsequent  to  the  reign  of  Bichard  the  Fiist 
{JUk  v.  JoUiffe,  2  R  and  C). 

The  first  and  most  likely  places  in  which  such  customs  might 
be  looked  for  are  around  the  boundaries  of  Kent  itself,  and  accord- 
ingly Sussex  ^ves  instances  of  a  division  in  descent  at  Rye  and 
el^where,  while  Elton  says  KevUish  Town  derives  its  name  from 
sach  a  practice,  and  that  at  Mile-end  and  other  localities  near 
London  it  is  also  found.  We  happen  to  know  of  an  instance  in 
which  it  came  into  operation  within  the  last  ten  years  or  so  in 
Surrey,  and  at  Stepney  and  Hackney  we  learn  such  a  custom 
existed  at  least  as  late  as  the  end  of  the  seventeenth  century, 
although  there  a  widow  might  be  excluded  from  her  free-bench. 
Travelung  a  little  farther  away  from  Kent,  we  find  usages  of  a 
similar  kind  in  the  eastern  counties  of  Norfolk  and  Suffolk,  and  in 
Nottinghamshire  hear  Oswaldbech,  and  in  Leicestershire  at 
Eothelay;  while  among  the  western  counties  it  finds  a  hold  in 
Dorsetshire,  at  Wareham  in  Somersetshire,  at  Biistol,  over  all  the 
Isle  of  Portland  and  Taunton  Dean,  in  Gloucestershire  at  Chelten- 
ham, and  in  Devonshira 

Then,  again,  we  read  of  the  Welsh  custom  incorrectly  called 
Welsh  gavelkind,  for  Somner  tells  us  that  there  is  not  in  the  Cymric 
vocabulary  such  a  word  to  be  found,  but  that  it  was  introduced 
"  by  our  lawyers  for  illustration's  sake."  It  is  no  doubt  true  that 
an  Act  of  Henry  VIIL  (34  &  35,  c.  26,  s.  91,  128)  uses  the 
word  in  connection  with  Wales,  but  the  earlier  Statutum  Wallise  of 
Edward  I.  only  terms  the  land  a  terra  partibilis,  and  refers  to  the 
Canseutudo  WaUensica  ante  usUata.  The  old  Welsh  custom  seems 
originally  to  have  excluded  wives  from  dower,  and  to  have  allowed 
a  bastard  to  share  with  legitimate  children^  these  distinctive  features 
were  abolished  in  the  reign  of  Edward  L,  while  Henry  VIIL  put  an 
end  to  the  whole  custom  by  total  abolition  of  the  partibility  of  the 
lands.  Still  the  traces  of  this  partible  character  are  yet  to  be 
found  in  the  ancient  walled  city  of  Chester,  in  Monmouthshire, 
and  at  Urchenfield  in  Herefordshire,  all  of  them  counties  bordering 
upon  Wales.  Finally  we  must  notice  the  Irish  "  custom  of  gavel- 
kind." Elton  points  out  that  the  coincidence  of  name  between  it 
and  the  Kentish  tenure  is  purely  accidental,  for  by  the  old  Irish 
tenure  land  at  the  death  of  the  owner  was  divided  not  among  sons 
only,  but  among  all  the  males  in  the  Sept,  and  that,  moreover,  in 
snch  proportions  as  the  chief  might  decree.  At  the  outset,  there- 
fore, we  see  that  this  is  not  the  division  of  gavelkind  at  all,  but 
besides  this  distinction  there  were  two  other  features  of  difference: 
first,  that  if  the  chief  so  pleased  bastards  took  up  their  shares  with 
legitimate  children ;  and,  secondly,  that  females  had  no  right  to  take 
hy  descent  under  any  case  or  circumstances, "  and  by  a  parity  of 
reasoning  wives  were  excluded  from  dower/'  This  custom  was  under 
James  L  declared  void  and  of  no  effect,  as  being  a  personal  custom, 
ftnd  not  a  tenwre  indissolubly  associated  with  the  mnd  as  in  Kent, 
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and  although  it  was  revived  under  Queen  Anne  against  Boman 
Catholics,  this  disgraceful  Act  was  repealed  early  in  the  reign  of 
George  III 

.  We  can  only  hope  that  the  day  may  he  fast  approaching  when 
these  anomalies  of  local  tenure  and  custom  shaU  be  swept  away 
by. some  comprehensive  land  measure  for  England,  and  that  the 
foregoing  remarks  upon  the  old  and  curious  tenure  of  gavelkind 
may  no  longer  be  a  description  of  what  still  is,  but  may  merely 
possess  antiquarian  interest  as  a  sketch  of  what  once  was. 
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GEORGE  HENDERSON  AND  MARGARET  NISBET,  FOB  FORGERT. 

The  whole  circumstances  connected  with  this  trial  are  so  peculiar 
that  we  cannot  think  that  they  will  prove  altogether  uninteresting 
to  our  readers,  both  as  showing  some  curious  forms  of  procedure 
which  formerly  prevailed  in  criminal  matters,  and  as  illustrating 
the  maxim  that  "  out  of  evil  good  may  come,"  seeing  that  had  it 
not  been  for  the  much-abused  "  law's  delay"  there  would  have  been 
a  very  sad  miscarriage  of  justice,  involving  the  death  of  an  entirely 
innocent  person. 

At  the  time  when  the  occurrences  to  which  we  shall  presently 
allude  took  place — the  early  part  of  last  century — trials  for  the 
crime  of  forgery,  now  invariably  taken  before  the  Court  of  Justi- 
ciary, were  conducted  in  the  Court  of  Session.  The  reasons  given 
for  this  by  Hume  are,  first,  "  that  the  crime  often  comes  to  light 
in  the  course  of  process  depending  in  the  Court  of  Session;  whence 
.arises  a  contingent  jurisdiction  over  the  offender,  who  is  chastised 
summarily  and  without  delay,  in  the  very  tribunal  where  he  has 
transgressed,  for  his  scandalous  attempt  to  impose  on  their  wisdom 
and  pervert  the  course  of  justice.  Another,  and  an  equally  substan- 
tial reason,  lies  in  the  difficult  and  tedious  nature,  generally  speak- 
ing, of  the  crime  of  forgery,  which  is  often  impossible  to  be  finished 
....  in  the  course  of  a  single  sitting.''  It  is  not  our  intention  to 
go  into  the  various  steps  by  which  a  trial  for  forgery  before  the 
Court  of  Session  was  characterized ;  suffice  it  to  mention  that  in 
the  case  which  we  are  going  to  relate  the  matter  was  brought  into 
Court  both  by  a  summons  of  reduction-improbation  by  one  of 
the  parties,  and  by  a  summary  complaint  against  both  panels  at 
the  instance  of  the  Lord  Advocate.  Either  of  those  ways  was  com- 
petent, but  it  was  rare  to  find  them  both  combined  in  one  case. 
When  the  Court  of  Session  had  heard  the  case,  if  they  fqund  the 
prisoner  guilty  of  the  offence  charged,  they  were  entitled  to  inflict 
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any  arbitrary  punishment  on  Liui  short  of  death.  If,  however,  they 
thought  that  a  capital  sentence  should  be  pronounced,  they  remitted 
him  to  the  Court  of  Justiciary;  and  as  a  capital  sentence  was 
generally  thought  necessary  in  olden  times  in  the  case  of  forgery, 
it  may  be  taken  as  a  general  rule  that  such  cases  were  remitted  to 
the  Justiciary  Court.  But  when  there  the  question  arose.  Was  the 
decree  of  the  Lords  of  Session  to  be  taken  as  prdbatio  probata 
against  the  accused?  The  rule  on  this  point  is  thus  given  by 
Alison :  "  The  prosecutor  is  only  obliged  to  prove  that  the  panel 
is  the  same  person  who  was  convicted  in  the  Court  of  Session ;  and 
the  productions  are  merely  the  extracted  decree  of  the  Court  of 
Session,  which  proves  itself,  and  the  forged  writings  authenticated 
by  the  subscription  of  the  President  of  that  Court,  and  sworn  to  by 
that  Judge  and  a  Clerk  of  Court."  It  was  established,  then,  that 
the  jury  in  the  Justiciary  Court  were  entitled  to  look  into  evidence 
contained  in  the  decree,  and  exercise  their  own  judgment  thereon : 
it  was  also  at  length  established,  though  not  without  considerable 
discussion,  that  the  Justiciary  Court  had  the  power  of  judging  of 
the  punishment  to  be  inflicted,  and  were  not  positively  constrained 
to  pronounce  a  capital  sentence.  This  opinion,  however,  wa.s  not 
unanimously  sustained  by  the  Bench  until  the  case,  the  circum- 
stances of  which  we  are  now  going  to  detail. 

On  the  5th  of  February  1726,  a  certain  William  Petrie,  designed 
as  a  "  town  ofBcer  in  Leith,"  lent  Mrs.  Macleod,  who  seems  to  have 
been  a  friend  of  his,  the  sum  of  £6,  Is.  to  enable  her,  as  she  averred, 
to  get  her  husband  out  of  prison.  In  security  for  this  loan  she  de- 
posited in  his  hands  a  bill  for  £58,  drawn  by  Mr.  George  Henderson, 
merchant  in  Edinburgh,  upon  the  Duchess  of  Gordon,  and  accepted 
by  her  Grace.  The  bill  was  indorsed  by  Henderson  to  Mrs.  Mac- 
leod, and  blank  indorsed  by  her.  It  may  be  mentioned  here  that 
Petrie  did  not  think  the  mode  or  amount  of  the  security  at  all 
strange,  as  about  three  years  previously  a  precisely  similar  trans- 
action had  taken  place,  and  Mrs.  Macleod  had  then  paid  up  the 
loan  in  due  time,  and  got  back  the  bill.  On  this  occasion,  how- 
ever, Petrie  began  to  get  uneasy  about  the  bill,  and  would  have 
applied  to  the  Duchess  of  Gordon  for  payment,  but  was  prevailed 
upon  not  to  do  so  by  Mrs.  Macleod.  Becoming  more  and  more 
suspicious,  he  at  last  told  that  lady  that  if  she  did  not  bring  a  letter 
from  Mr.  Henderson  declaring  the  bill  to  be  a  true  one,  he  would 
protest  it,  whereupon  a  missive-letter  from  Mr.  Henderson  was  pro- 
cured. But  this  not  yet  satisfying  Petrie,  an  obligation  for  the 
amount,  purporting  to  be  signed  by  Henderson  before  witnesses, 
was  given  him.    This  took  place  about  the  3rd  of  May. 

It  is  not  quite  clear  how  the  matter  first  came  under  the  notice 
of  the  authorities  ;  possibly  it  was  Petrie  himself  who  gave  the  in- 
formation. At  all  events,  on  the  5th  of  May  he  was  brought  before 
the  magistrates  and  related  the  v/ay  in  which  he  held  the  bill.  On 
the  7th  Mrs.  Macleod  was  apprehended,  and  she  declared,  of  course, 
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that  the  bill  and  other  deeds — the  missive-letter  and  the  signed 
obligation — were  written  by  Henderson;  he  on  being  examined 
stoutly  denied  all  knowledge  of  them,  bat  was  along  with  Mrs. 
Macleod  committed  to  prison.  The  somewhat  cumbrous  machinery 
of  the  then  existing  law  was  now  fairly  set  in  motion.  First,  theie 
was  a  complaint  presented  to  the  Court  of  Session  by  the  Lord 
Advocate  (Dimcan  Forbes)  agSLinst  Henderson,  setting  forth  that  he 
had  forged  the  bill  in  question  and  the  obligation  before  witnesses, 
and  that  (into  such  details  did  the  complaint  descend)  when  he  was 
told  that  the  bUl  had  been  intimated  to  the  Duchess  he  had  struck 
himself  on  the  breast,  and  had  exclaimed  that  "all  would  be 
ruined."  Then  there  was  a  complaint  at  the  instance  of  Henderson, 
with  the  concurrence  of  the  Lord  Advocate,  against  Mrs.  Macleod, 
charging  her  with  having  forged  the  said  documents,  and  denying 
all  complicity  in  the  transaction.  He  averred  that  he  had  not  any 
acquaintance  with  the  Duchess  of  Gordon,  and  that  he  had  only 
once  seen  Mrs.  Macleod  herself  about  three  years  previously ;  he 
also  stated  that,  on  the  3rd  of  May,  on  the  evening  of  which  day  he 
was  alleged  to  have  signed  the  obligation  before  witnesses  at  a 
house  in  the  Ganongate,  he  was  never  out  of  the  gates  of  the  city, 
and  that  in  the  evening  he  entertained  company  in  his  own  house. 
Mr.  Henderson  also  raised  a  summons  of  reduction-improbation  of 
the  deeds  produced. 

Such  shortly  was  the  case  for  Henderson.  But  it  was  dear  that 
somebody  must  have  forged  the  bill,  and  as  Mr.  Henderson's  name 
purported  to  be  on  the  back,  it  was  not  unlikely  that  he  was  the 
guilty  party.  The  forgery  itself  was  a  very  clumsy  one,  and  any 
educated  person  would  have  at  once  detected  it ;  but  in  these  days, 
when  reading  and  writing  were  not  so  common  accomplishments  as 
they  now  are,  any  careless  scrawl  might  be  mistaken  for  a  s^nature. 
Mrs.  Macleod,  in  her  answers  to  the  complaint  against  her,  stated 
that  so  far  from  Henderson  not  having  seen  her  for  three  years,  he 
was  in  her  company  not  only  when  he  delivered  the  bill  to  her,  bat 
in  the  presence  of  several  witnesses  on  the  night  of  his  granting  the 
obligation  for  £58.  To  account  for  the  bill  being  indorsed  to  her 
at  all,  she  explained  that  having  taken  a  tavern  in  Leith,  she  and 
her  husband  had  stocked  it  with  liquors,  etc.,  and  given  it  in  charge 
to  a  housekeeper  of  the  name  of  Helen  Nimmo.  Having  left  town 
for  a  little  while,  she  found  on  her  return  that  Nimmo  was  de- 
ficient in  her  accounts  to  the  amount  of  £58.  On  being  threatened 
with  prosecution  she  said  that  she  would  get  Mr.  George  Henderson 
to  pay  the  amount  to  her  mistress.  Mrs.  Macleod  also  stated  that 
shortly  after  she  discovered  that  Nimmo  was  with  child,  and  upon 
threatening  to  inform  the  Kirk  Session,  Henderson  immediately 
came  to  her  house,  indorsed  to  her  the  bill  in  question,  and  canied 
off  the  firail  housekeeper. 

Thus  far,  then,  the  state  of  the  case  was  as  follows  :'"-*We  have  a 
complaint  by  the  Lord  Advocate  against  Henderson ;  we  have  also 
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a  complaint  by  Henderson  against  Mrs.  Macleod,  the  necessary 
concnrrence  of  the  Crown  to  which  was  not  given,  it  may  be 
mentioned,  without  great  reluctance ;  then  there  was  a  summons  of 
rednction-improbation  raised  by  Mr.  Henderson ;  lastly,  there  was 
another  complaint^  or  rather  information,  lodged  against  a  third 
party  by  Henderson,  but  this  we  will  not  enter  upon  at  present,  as 
mention  will  be  made  of  it  in  its  proper  place.  The  Court  ordered 
the  two  original  complaints  to  be  conjoined,  and  on  the  8th  of  July 
the  trial  b^n. 

The  first  witness  called  was  John  Gibson,  a  wright,  residing  in 
the  Canongata  He  deposed  to  having  met  Henderson  and  Mrs. 
Macleod  on  the  3rd  of  May  about  nine  in  the  evening.  They  all 
three  adjourned  to  the  witness's  house,  where  he  saw  Henderson 
sign  the  obligation  in  question,  and  then  Gibson  himself  signed  it 
as  a  witness.  The  deed  itself  was  written  before  witness  saw  it, 
but  Henderson  wrote  the  testing-clause  with  his  own  hand.  Witness 
knew  Henderson  by  sight,  and  had  once  been  in  his  company. 
Besides  witness  himself  there  were  present  on  the  occasion  alluded 
to  one  Archibald  Dempster  and  witness's  two  daughters.  Hender- 
son only  signed  the  obligation  to  prevent  Mrs.  Macleod  intimating 
the  bill  at  once,  and  the  conversation  on  this  point  seems  to  have 
lasted  nearly  an  hour,  after  which  Henderson,  Mrs.  Macleod,  and 
witness,  left  the  house  and  proceeded  down  the  Canongate.  On 
their  way  Mrs.  Macleod,  notwithstanding  the  obligation  which  she 
had  just  received,  told  Henderson  that  she  had  intimated  the  bill 
to  ''the  Duchess's  gentleman."  Henderson  on  hearing  this  struck 
his  breast,  exclaiming,  "  Oh,  good  God,  that  is  all  wrong,  why  have 
you  done  so  ?  "  and  immediately  left  them.  He  wore  on  that  even- 
ii^  dark-coloured  clothes  and  a  black  wig — dressed,  in  fact,  as  he 
appeared  at  the  Bar. 

Archibald  Dempster,  servant  to  James  Aitken,  wright,  was  next 
called  and  substantially  corroborated  the  statement  of  the  preceding 
witness.  He  signed  the  obligation  as  a  witness ;  *  he  had  not 
previously  seen  nor  had  any  acquaintance  with  Mr.  Henderson. 

Christian  Gibson,  a  daughter  of  the  first  witness,  gave  evidence 
sunilar  to  her  father's,  stating  that  she  saw  Henderson — ^the 
prisoner — sign  the  deed  in  question  and  deliver  it  to  Mrs.  Macleod. 

A  more  independent  witness  next  appeared.  This  was  a  servant 
of  the  name  of  Catherine  Gray :  she  said  she  knew  Henderson  well, 
that  she  remembered  the  3rd  of  May,  from  its  having  been  the 
day  on  which  the  Deacons  of  the  Incorporations  of  the  Canongate 
were  chosen;  that  on  that  evening  about  nine  o'clock  she  saw 
Henderson  and  Macleod  meet  the  witness  John  Gibson ;  that  the 
witness  herself  asked  Mrs.  Macleod  if  she  got  payment  of  the  money 
owed  her  by  Henderson,  and  that  Mrs.  Macleod  told  her  that  she 
was  just  going  to  get  security  for  it. 

Another  woman  gave  a  similar  account  of  her  having  met  the 
trio  on  the  same  evening.    Then  Janet  Lyle  came  forward  to  speak 
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to  the  story  about  Helen  Nimmo.  She  said  that  she  heard  Mrs. 
Macleod  say  to  Helen  that  she  was  much  in  arrear  to  her,  to  which 
the  housekeeper  replied  that  ''the  mistress  might  be  easy,  for  she 
knew  of  a  paymaster,  to  wit,  Mr.  Henderson."  The  witness  also 
spoke  vaguely  to  seeing  somebody  resembling  Mr.  Henderson  along 
with  Nimmo  in  the  cellar,  but  she  would  not  swear  to  his  identity 

William  Petiie  was  then  called  and  related  the  circumstances 
through  which  the  bill  and  the  obligation  came  into  his  hands. 
These  circumstances  we  have  already  stated,  so  that  it  is  needless 
to  repeat  them.  His  evidence  completed  all  that  could  be 
brought  against  Henderson.  Shortly,  it  amounted  to  this : — Gibson, 
Dempster,  and  Miss  Gibson,  had  all  sworn  to  Henderson  and  Mis. 
Macleod  being  in  Gibson's  house  on  the  evening  of  the  3rd  of 
February  between  nine  and  ten  o'clock  They  also  swore  to  having 
seen  him  sign  the  obligation  in  question;  two  women  had  seen 
the  party  going  to  Gibson's  house,  and,  curiously  enough,  both  had 
been  told  by  Mrs.  Macleod  that  she  was  going  to  get  money  firom 
Henderson.  Another  witness  had  spoken  to  Helen  Nimmo's 
assurance  of  being  able  to  get  money  from  Henderson,  while  Petrie 
proved  the  fact  that  both  the  documents  had  been  delivered 
to  him,  and  that  the  date  of  his  receiving  the  obligation  corresponded 
with  that  of  the  signing  of  it  in  Gibson's  house.  So  far  as  the 
evidence  had  gone,  there  was  nothing  whatever  proved  to  connect 
Henderson  with  the  original  forgery  of  the  Duchess  of  Gordon's 
name  to  the  bill;  but  supposing  the  evidence  led  to  be  worthy  of 
credit  (and  there  was  no  reason  to  believe  the  reverse),  it  was  clear 
that  Henderson  had  signed  the  obligation  at  the  time  stated.  The 
precise  terms  of  that  deed  are  not  given,  but  whether  or  not  it 
contained  any  actual  reference  to  the  bill,  there  is  no  doubt  that 
if  it  was  satisfactorily  proved  that  he  had  signed  the  obligation  that 
circumstance  would  tell  very  much  against  hiuL 

Before,  however,  making  up  our  minds  on  the  subject,  let  us  see 
what  Henderson  had  to  say  for  himself.  On  the  30th  of  June, 
about  a  week  before  the  trial,  he  had  lodged  a  signed  information 
to  the  effect  that  one  David  Household,  alias  Cameron,  was  the 
forger  of  the  deeds  in  question,  and  a  warrant  had  been  granted 
for  his  apprehension.  It  did  not  appear,  however,  that  he  could  be 
found.  After  the  witnesses,  to  whose  evidence  we  have  just  referred, 
had  given  their  testimony,  thereby  making  matters,  in  the  opinion 
of  the  Court,  look  very  black  for  Henderson,  a  certain  tailor  was 
called  of  the  name  of  Alexander  Kicolson,  who  made  some  ex- 
traordinary revelations,  and  whose  testimony,  if  at  all  worthy  of 
evidence,  ought  to  have  exercised  a  much  greater  influence  on  the 
issue  of  the  trial  than  it  appears  to  have  done.  This  tailor  would 
seem  to  have  been  previously  examined  before  the  magistrates, 
and  then  to  have  given  evidence  of  a  very  contrary  nature  to  that 
which  he  now  gave.  He  said  that  about  a  week  after  his  exami- 
nation before  the  magistrates,   "having  occasion  to  be  in  Uie 
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Tolbooth  of  Edinburgh,"  he  there  saw  Mrs.  Macleod.  She  took  him 
aside  and  whispered  to  him  that  "it  would  be  better  than  £4 
sterling  to  him  "  if  he  would  say,  when  examined  at  the  trial,  that 
he  had  taken  a  message  from  Mrs.  Macleod  to  Mr.  Henderson,  that 
the  latter  had  in  consequence  gone  to  Mrs.  Macleod,  and  that  at 
this  meeting,  at  which  witness  was  present,  he  saw  Henderson 
give  to  the  female  prisoner  a  bill  accepted  by  the  Duchess  of 
Gordon.  The  witness  replied  to  those  suggestions  of  Mrs.  Macleod 
by  saying  that  "his  conscience  would  not  allow  him  to  say 
any  such  thing."  Something  of  this  sort,  however,  he  must  have 
said  at  his  first  examination,  as  he  deposed  that  Mrs.  Macleod  had 
afterwards  written  him  a  letter  telling  him  that  if  he  did  not  give 
the  same  story  at  the  trial  as  he  did  before  the  magistrates  he 
would  be  put  in  prison.  He  also  stated  that  he  had  showed  this 
letter  to  several,  particularly  to  Mr.  Henderson's  agent,  but  that  he 
had  since  lost  the  letter  out  of  Ms  pocket  This  was  certainly  rather 
a  curious  story,  but  it  does  not  appear  to  have  been  thought 
necessary  to  call  Mr.  Henderson's  agent  and  ascertain  if  he  had 
really  seen  such  a  letter.  Nicolson's  story,  however,  had  not 
come  to  an  end;  he  made  another  important  statement,  to  the 
effect  that  he  had  been  working  in  Mrs.  Macleod's  house  in 
February,  and  when  there  he  had  heard  her  scold  a  servant 
for  want  of  some  money;  that  a  man  came  into  the  room 
whom  the  witness  did  not  know;  that  when  he  was  gone  Mrs. 
Macleod  came  to  the  witness  and  said  that  she  had  got  a  bill  from 
the  stranger,  whom,  however,  she  did  not  mention  by  name.  The 
witness  swore  that  the  person  who  came  to  Mrs.  Macleod's  house 
wore  a  black  wig,  but  that  he  had  not  seen  the  prisoner  Henderson 
in  Mrs.  Macleod's  house  either  at  that  or  any  other  time. 

This  evidence  was  certainly  of  a  most  extraordinary  character, 
and  completely  altered  the  case  against  Henderson.  K  he  could 
only  bring  forward  David  Household,  whom  he  alleged  to  be  the 
forger  of  the  deeds,  or  if  he  could  successfully  prove  an  alibi  on  the 
night  on  which  he  was  said  to  have  signed  the  obligation,  his 
acquittal  would,  one  would  have  thought,  be  well-nigh  assured. 
David  Household  himself  could  not  be  found,  but  his  master. 
Captain  Neil  Macleod,  on  being  shown  the  obligation,  which  was 
said  to  have  been  partly  written  and  signed  by  Henderson,  de- 
poned that  to  the  best  of  his  belief  it  was  in  the  handwriting  of 
David  Household.  It  is  not  clear  which  part  he  referred  to,  but 
presumably  he  meant  the  signature  and  testing-clause.  He  also 
said  that  Household  was  not  slender,  and  generally  had  worn  his 
own  black  hair  until  lately,  when  he  wore  a  light-coloured  wig.  It 
does  not  appear  from  the  reports  that  any  questions  were  put  to 
this  witness  as  to  when,  how,  and  why  Household  had  left  his 
service,  facts,  one  would  have  said,  of  considerable  importance  in  a 
case  like  this. 
The    next  witnesses  who  were  called  were  Eobert  Davidson, 


550  FAMOUS  8G0TTI8H  TRIALS. 

"  tutor  to  the  Laird  of  Benton's  children/'  William  Eerr,  teacher  of 
French,  and  Alexander  Home,  writer  in  EdinbuigL  They  all  bore 
witness  in  the  most  unhesitating  way  to  being  in  company  with 
Mr.  Henderson  in  his  own  house  on  the  evening  of  the  3rd  of  May 
from  eight  till  eleven  o'clock  at  night,  and  that  Mr.  Henderson  was 
never  out  of  their  sight  for  more  than  a  quarter  of  an  hour  at  a 
time;  so  if  tbose  gentlemen  (of  undoubted  respectability  and 
veracity)  were  to  be  believed,  it  was  utterly  impossible  for  all  the 
transactions  mentioned  by  the  previous  witnesses  in  connection 
with  the  granting  of  the  obligation  in  Gibson's  house  to  have 
happened  upon  that;  evening. 

The  evidence  that  was  produced  at  the  end  of  the  trial  was  of  a 
still  more  extraordinary  character.  Mr.  Patrick  Innes,  a  writer  in 
Edinburgh,  deposed  that  Mrs.  Macleod  had  told  him  that  the  reason 
of  Mr.  Henderson  having  indorsed  the  bill  to  her  was  that  he 
might  get  away  one  Helen  Moody,  a  servant  of  hers  with  whom  he 
had  kept  up  a  criminal  correspondence.  Nimmo,  it  will  be 
remembered,  was  the  name  of  the  servant  before  mentioned  as 
having  been  the  origo  rruUoriLm.  The  witness  also  spoke  to  Mrs. 
Macleod  having  absconded  for  three  days,  and  that  she  gave  as  her 
reason  ''  that  Petrie  had  a  warrant  to  apprehend  her,  and  that  she 
expected  payment  against  eight  o'clock  at  night  on  Saturday  from 
Mr.  Henderson,  and  that  then  she  would  give  them  a^  the  tail  of  a 
long  tow"  (i.e.  the  swing  of  a  rope).  How  came  Mr.  Innes  to  be  so 
,^uch  in  Mrs.  Macleod's  confidence  ?  He  could  hardly  have  been 
Tier  agent  to  have  answered  such  questions  in  the  witness-box.  In 
whatever  position  he  stood  towards  her,  there  is  no  doubt  that  he 
went  with  her  to  a  friend  of  the  Duchess  of  Gordon's,  and  requested 
him  to  try  to  prevent  matters  going  to  extremes.  He,  however, 
refused  to  have  anything  to  do  with  it,  whereupon  Mrs.  Macleod 
cried  out  that  she  was  ''  undone." 

Lastly,  widow  M'Aulay  of  Leith  gave  such  testimony  that,  unless 
it  was  thought  she  was  deliberately  perjuring  herself  and  inventing 
a  most  extraordinary  story,  it  is  difficult  to  see  how  the  Court  could 
avoid  coming  to  the  conclusion  that  Henderson  was  innocent,  at 
all  events  as  regarded  the  signing  of  the  obligation ;  as  r^aids 
the  foi^ng  of  the  bill  itself  no  evidence  whatever  appears  to 
have  been  led.  Mrs.  M'Aulay  then  informed  the  Court  that 
shortly  after  Mrs.  Macleod  was  put  into  prison  she  saw  David 
Household  (the  lad  whom  Henderson  asserted  to  be  the  real  forger 
of  the  deeds),  who  told  her  that  a  few  days  previously  he,  at  Mrs. 
Macleod's  desire,  put  on  a  coat  of  her  husband's  and  gone  with  it  to 
a  house  in  the  Canongate.  -When  there  he,  under  the  name  of 
Henderson,  subscribed  a  paper  in  presence  of  two  witnesses,  one  a 
married  man,  the  other  a  young  lad  (evidently  Gibson  and  Demp* 
ster).  Household  confessed  to  the  witness  that  the  reason  Mis. 
Macleod  gave  for  his  putting  on  her  husband's  coat  was  that  he 
might  appear  Uke  Henderson.    He  also  expressed  his  sorrow  for 


FAMOUS  SCOTTISH  TBIALS.  551 

what  he  had  done,  and,  finding  that  he  was  in  danger  of  his  life,  he 
had  lesolyed  to  fly  the  count^,  which  the  witness  believed  he  had 
accoidingly  done. ' 

This  was  the  end  of  the  evidence,  all  parties  having  exhausted 
their  list  of  witnesses.  As  we  before  remarked,  there  seems  to  have 
been  absolutely  no  proof  as  to  the  forging  of  the  bill  itself  There 
was  no  doubt  that  it  was  a  forgery,  and  that  Henderson's  name  was 
on  it  as  an  indorser,  but  Henderson  denied  having  written  either 
the  bill  or  his  own  name.  No  evidence  was  adduced  as  to  the 
missive-letter  alleged  to  have  been  given  by  Henderson  previous  to 
the  obligation  ;  all  the  proof  seemed  to  refer  to  the  signing  of  that 
obligation  by  Henderson.  In  support  of  his  having  signed  it,  we 
have  the  testimony  of  Gibson  and  his  daughter,  who  were  in  the 
house  at  the  time  of  the  signing.  Gibson  himself,  however,  was  the 
only  one  who  said  that  he  had  seen  Henderson  before,  and  even  he 
did  not  profess  to  know  him  welL  The  other  evidence  was 
supplied  by  three  women,  whose  testimony  was  not  of  a  high  class, 
and  did  not  bear  directly  on  the  matter  of  the  signing.  Against 
them  there  were  David  Household's  master,  who  thought  the 
obligation  to  be  in  his  servant's  handwriting,  three  gentlemen  who 
test^ed  to  being  in  Henderson's  company  during  the  whole  time  he 
was  said  to  have  been  engaged  in  signing  the  document,  and,  lastly, 
the  evidence  about  Household  which  we  have  just  narrated. 

The  case  was  now  closed  so  far  as  the  evidence  went.    It  was 
now  within  a  day  of  the  close  of  the  sununer  session ;  Bar  and 
Bench  were  both  exhausted  with  the  professional  and  convivial 
labours  of  the  season ;  the  Court-house  no  doubt  felt  imbearably 
close  to  the  worthy  senators  who  wanted  to  get  away  to  their 
country  houses ;  Edinburgh  was  becoming  more  than  usually  un- 
savoury, and  its  closes  sadly  wanted  to  be  flushed  with  water — a 
commodity,  however,  which  was  by  no  means  easy  to  get.    It  was 
then  a  Court  somewhat  tired,  we  may  be  sure,  of  the  whole  busi- 
ness, that  Counsel  proceeded  to  address  at  the  close  of  the  evidence 
which  had  been  led    It  is  to  be  regretted  that  we  have  not  a  more 
full  report  of  the  Lord  Advocate's  speech  than  has  been  preserved 
to  us.    AH  that  Amot,  who  reports  the  case,  tells  us  is,  that  the 
Lord  Advocate  represented  that,  as  the  evidence  must  have  fully 
established  Mr.  Henderson's  guUt  in  the  minds  of  the  Court,  he 
had  to  ask  their  Lordships  to  pronounce  decree,  finding  the  bill  to 
have  been  forged  by  Henderson,  and  remitting  him  to  the  Court  of 
Justiciary  for  capital  punishment.    As  not  one  word  of  proof  was 
led  in  connection  with  the  forgery  of  the  bill,  it  is  diflicult  to  con- 
ceive that  it  was  on  that  ground  alone  that  the  Lord  Advocate  asked 
a  conviction.    The  only  evidence  of  his  even  uttering  the  forged 
bill  was  the  statement  of  the  female  prisoner — never  made  upon 
oath— that  she  had  received  the  bill  from  him,  but  that  the  Court 
even  in  those  early  days  would  have  condemned  a  man  to  death 
on  auoh  slight  grounds  is  almost  incredible.    The  address  of  his 
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own  counsel  (Mr.  Dundas,  afterwards  Lord  President)  is,  so  far  as 
reported,  rather  a  curiosity  in  forensic  oratory.  Instead  of  dwelling 
strongly  on  the  very  favourable  and  reliable  evidence  which  had 
been  led  on  behalf  of  his  client,  and  pointing  out  the  weakness  of 
the  opposite  case  and  the  strength  of  his  own,  he  made  a  sort  of 
appeal  to  the  feelings  of  the  Court;  he  asseverated  in  the  most 
emphatic  manner  his  own  "  strong  belief,"  if  not  "  perfect  convic- 
tion," of  his  client's  innocence ;  he  implored  the  Court  not  to  pro- 
nounce what  would  be  equivalent  to  a  capital  sentence  on  a  prisoner 
of  whose  innocence  he  was  so  strongly  persuaded  But  cdthough 
this  is  all  the  part  of  his  speech  which  has  come  down  to  us,  we 
cannot  but  think  that  a  man  of  Mr.  Dundas's  abilities  would  not 
let  slip  an  opportunity  of  commenting  on  any  evidence  which 
might  be  favourable  to  him.  However  that  may  be,  we  are  told 
that  his  "  solemn  and  animated  address  made  a  forcible  impression 
on  the  Court,  and  their  Lordships  delayed  the  cause  till  the  winter 
session." 

The  Court  accordingly  rose  for  the  vacation.  Mr.  Henderson 
and  Mrs.  Macleod  were  relegated  to  the  gloomy  recesses  of  the 
Tolbooth,  while  Judges  and  Advocates  went  forth  to  recruit  in  the 
country.  Never  did  the  old  saying,  "  rhomme  propose  mats  Dim 
dispose/'  apply  more  truly  than  in  the  case  we  are  now  considering; 
had  the  Court  proceeded  to  pronounce  sentence  immediately  after 
the  trial,  an  innocent  man's  life  would  certainly  have  been  sacri- 
ficed, for  it  was  during  the  vacation  that  an  extraordinary  train  of 
circumstances  occurred  which  was  the  means  of  clearly  proving 
the  innocence  of  Henderson,  and  of  bringing  to  light  a  most  diabo- 
lical conspiracy  against  an  honest  and  respectable  man.  It  was  a 
curious  coincidence  that  the  man  who  was  to  be  the  indirect  means 
of  proving  Henderson's  innocence  should  have  been  the  very  man 
who  asked  the  Court  to  pronounce  decree  against  him. 

What  occurred  was  as  follows : — The  Loid  Advocate  Forbes  was 
on  his  way  north  to  his  estate  of  Culloden ;  he  called  en  route  on 
Mr.  Rose  of  Kilravock,  who  at  the  time  was  building  a  new  man- 
sion-house. The  two  lairds  walked  out  together  to  see  the  progress 
of  the  work.  When  they  got  to  the  place  Mr.  Kose  happened  to 
miss  a  carpenter  whose  skill  h£ul  previously  attracted  his  attention, 
and  he  asked  the  overseer  where  he  was.  Whereupon  the  overseer 
whispered  to  Mr.  Bose  to  take  no  further  notice  of  the  affair,  as  the 
young  man,  upon  hearing  that  the  Lord  Advocate  was  at  Kilravock, 
had  said  that  it  was  high  time  for  him  to  be  gone,  and  that  he 
would  go  to  Aberdeen  and  thence  take  shipping  to  London.  Mr. 
Bose,  of  course,  immediately  told  the  Lord  Advocate  what  he  had 
heard,  and  on  inquiring  of  the  overseer  they  learned  that  the  name 
of  the  young  man  was  David  Household,  and  that  it  was  thought 
he  had  been  accessory  to  some  forgery.  It  must  have  been  rather 
amusing  to  have  seen  how  the  Loni  Advocate  looked  upon  receipt 
pf  this  intelligence,    However,  to  do  him  justice,  he  did  not  fail  in 
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taking  prompt  measures  to  apprehend  Household.  A  messenger 
was  despatched  to  Aberdeen,  and  before  long  the  youth  was  carried 
a  prisoner  to  Edinburgh. 

As  soon  as  the  Court  of  Session  met  at  the  beginning  of  the 
winter  session,  Household  was  examined,  and  his  story  was  cer- 
tainly a  most  extraordinary  one.  It  had  £he  effect,  however,  of 
fully  proving  the  innocence  of  Mr.  Henderson,  and  of  making  the 
Lord  Advocate  regret  that  he  had  been  so  precipitate  in  desiring 
sentence  to  be  passed  on  that  gentleman.  Household's  statement 
was,  shortly,  as  follows : — That  Mrs.  Macleod  had  dictated  to  him 
the  terms  of  the  bill,  which  he  had  written  and  signed  with  Mr. 
Henderson's  name  as  indorser;  that  at  another  time  Mrs.  Macleod 
put  on  him  a  coat  belonging  to  her  husband  and  a  **  black-knotted 
periwig,"  and  told  him  that  she  was  going  to  bring  him  into  the 
company  of  two  honest  men,  before  whom  he  was  to  personate 
Henderson ;  that  she  took  him  to  a  gardener's  house  at  the  Water- 
gate, where  she  dictated  to  him  part  of  the  obligation  in  process ; 
after  which  he  was  taken  to  another  house  (Gibson's)  in  the  Canon- 
gate,  and  while  there,  in  presence  of  the  witnesses  whom  we  have 
already  mentioned,  he  wrote  the  remaining  part  of  the  obligation, 
and  subscribed  it  with  the  name  of  Henderson.  Previous  to  doing 
this,  he  said  that  he  had  written  the  "  missive-letter,"  of  which 
mention  has  been  made,  at  the  dictation  of  Mrs.  Macleod.  He 
also  said  that  after  Mrs.  Macleod  was  put  in  prison  he  had  been 
advised  by  her  husband  to  abscond,  but  that  he  did  not  at  first 
think  that  he  had  anything  to  fear,  as  he  had  written  the  papers  at 
the  desire  of  another,  and  "  was  altogether  ignorant  of  their  im- 
port." Upon  taking  further  advice,  however,  he  was  convinced 
tbat  he  was  liable  to  punishment,  and  so  fled. 

In  corroboration  of  this  story,  John  Winchester,  a  clerk  in  the 
Customs  at  Leith,  was  called.  He  knew  David  Household,  and 
hearing  that  he  was  working  on  a  ship  in  Leith  harbour,  he  went 
there,  and  having  found  Household,  asked  him  what  was  the 
matter.  Whereupon  he  told  him  substantially  the  same  story  as 
we  have  given  above.  Winchester  then  gave  him  the  comforting 
assurance  that  he  would  of  a  verity  be  hanged  for  doing  what  he 
had  done.  Witness  was  shown  the  bill,  letter,  and  obligation  in 
process,  and  expressed  his  belief  that  the  handwriting  was  that  of 
David  Household- 
Archibald  Dempster,  who,  it  will  be  remembered,  was  one  of  the 
witnesses  to^  the  obligation  which  was  signed  in  Gibson's  house, 
was  now  recalled,  and  swore  that  nobody  had  told  him  what  to  say 
^  his  former  deposition,  nor  had  he  received  any  reward  for  it. 
Henderson  and  Household  were  then  put  before  him;  the  Lord 
Advocate  ordered  "  the  great  black-knotted  wig  "  to  be  taken  off 
Henderson's  head  and  put  on  that  of  Household ;  the  witness  was 
then  ordered  to  "  look  narrowly  "  at  the  two,  and  to  declare  which 
he  thought  was  the  person  who  subscribed  the  obligation  in  Gib- 
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son's  house  on  the  night  in  question ;  the  witness  unhesitatingly 
replied  that  he  believed  that  the  said  person  was  David  Household, 
and  not  George  Henderson.  We  are  also  told  that  the  Lord  Advo- 
cate made  Household  take  a  pen  and  write  Henderson's  name 
before  them,  to  establish  ex  eomparatione  likrarum  in  whose  hand- 
writing the  deeds  really  were. 

The  end  of  this  strange  drama  was  now  approaching.  On  the 
8th  of  December  the  Lo^  Advocate  represented  to  the  Court  that 
it  was  clear  that  Henderson  was  entirely  innocent  of  the  crimes 
laid  to  his  charge.  Among  other  reasons  the  Lord  Advocate  gave 
for  coming  to  this  conclusion,  was  the  force  of  the  evidence  of  an 
alibi  which  had  been  led.  No  new  evidence  on  this  point  had, 
however,  been  led,  and  it  is,  to  say  the  least  of  it,  somewhat  curious 
that  the  Lord  Advocate  did  not  attach  more  weight  to  this  than  he 
did  at  an  earlier  part  of  the  trial  He  proceeded  to  remark  that  as 
the  female  prisoner  seemed  to  have  formed  a  malicious  intention  to 
hang  her  neighbour,  it  was,  he  thought,  but  just  that  she  should 
fall  into  her  own  snare.  He  asked  their  Lordships  ta  find  her 
guilty  art  and  part  of  forgery,  and  to  remit  her  to  the  High  Court 
of  Justiciary.  Mr.  Charles  I^kine  of  linwald  (Lord  Justice-Clerk, 
1748-1763),  who  was  Solicitor-General  at  the  time,  is  reported  to 
have  said  that  the  circumstances  disclosed  '*  such  a  horrid  design, 
and  so  artfully  laid,  that  at  first  he  did  firmly  believe  Henderson 
guilty,  nay,  and  could  appeal  to  all,  if  by  good  providence  House- 
hold had  not  been  apprehended  they  had  condemned  Henderson." 
This  assertion  of  the  Solicitor-General  would  almost  seem  to  point 
to  the  fact  of  there  having  been  more  evidence  led  thim  has  come 
down  to  us  in  the  reports,  as  we  can  hardly  believe  it  possible  for 
any  one  to  have  been  firmly  convinced  of  Henderson's  guilt  from 
the  amount  and  weight  of  testimony  which  we  have  quoted  here. 

Mr.  Robert  Craigie  of  Glendoick  (Lord  President,  1754-1760), 
who  was  counsel  for  Mrs.  Macleod,  now  addressed  the  Court  on 
her  behalf.  He  urged,  in  a  very  ingenious  speech,  that  there  was 
no  element  of  fraud  in  what  she  had  done ;  neither  the  Duchess  of 
Gk)rdon  nor  any  one  else  had  been  defrauded.  She  had  nMurely 
used  the  deed  as  a  fund  of  credit  for  raising  money,  which  she 
applied  to  the  most  pious  purpose  of  relieving  her  husbuid  from 
prison.  As  to  what  she  had  done  with  reference  to  the  other 
documents,  the  "  missive-letter "  and  the  obligation,  whatever  the 
resvlt  might  have  been,  the  irUention  was  not  malice  against 
Henderson,  but  a  desire  to  save  her  own  life,  and  therefore  was  a 
species  of  self-defence,  and  came  under  the  maxim  '^  uniewiqw  liett 
sangutThem  swum  redinure  qualUer  qwUUer*'  It  was  also  urged 
that  Household,  by  his  own  confession,  was  a  bad  character,  and 
not  worthy  of  belief ;  and  as  to  the  alibi  set  up  by  Hendenon, 
Counsel  remarked,  with  considerable  na^vM,  that  it  had  grown  the 
better  for  the  keepiog,  as  at  the  end  of  the  summer  session  it  had 
had  no  weight  with  the  Lord  Advocate,  who  had  then  moved  that 
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sentence  should  be  pronounced  against  Henderson,  though  the  evi- 
dence as  regarded  the  alibi  was  then  precisely  the  same  as  it  was 
now. 

Notwithstanding  the  ingenuity  and  eloquence  of  Mr.  Craigie,  the 
Court  had  no  hesitation  in  finding  Mrs.  Macleod  ''  guilty,  art  and 
part,  of  the  said  forgeries."  The  deeds  were  reduced,  and  Mr. 
Henderson  honourably  acquitted  from  the  Bar,  having  made,  per- 
haps, one  of  the  narrowest  escapes  with  life  that  a  man  ever  did 
before  a  judicial  tribunal  Mrs.  Macleod  having  been  found  guilty 
by  the  Court  of  Session,  it  now  only  remained  to  remit  her  to  the 
Court  of  Justiciary,  who  alone  had  the  power  of  pronouncing  a 
capital  sentence.  We  have  previously  alluded  to  the  various  steps 
which  took  place  in  the  conduct  of  a  forgery  trial  in  bypast 
times,  so  it  is  not  necessary  to  do  more  than  briefly  allude  to  them 
here.  The  prisoner  was  served  with  an  indictment  in  due  form, 
charging  her  with  the  crime  of  forgery,  or  the  being  art  and  part 
thereof,  and  that  the  Court  of  Session  having  found  her  guilty  of 
the  same,  and  their  extracted  decree  being  lodged  with  the  Clerk 
of  the  Court  of  Justiciary,  she  should  be  punished  "  with  the  pains 
of  death." 

Some  technical  points  were  urged  on  behalf  of  the  prisoner,  but 
without  success.  It  was  especially  pled  that  the  decree  of  the 
Court  of  Session  was  neither  to  be  held  as  determining  the  rele- 
vancy of  the  indictment,  nor  as  probatio  probata  of  the  prisoner's 
guilt ;  the  objection,  however,  was  overruled,  and  this  case  remained 
the  leading  authority  on  the  subject  for  a  long  time.  The  Court 
of  Justiciary  then,  having  repelled  the  defences,  found  that  her 
being  guilty  of  forgery,  or  art  and  part  thereof,  was  "relevant  to 
infer  t£e  pains  of  death."  The  Solicitor-General  then  produced 
the  ''Decreet  of  Improbation*'  of  the  Court  of  Session,  and  asked 
that  it  might  be  read  openly.  After  the  reading  of  it,  the  jury 
were  enclosed,  and  shortly  returned  a  verdict  fining  the  prisoner 
guilty,  "  art  and  part,"  of  the  crime  libelled.  In  accordance  with 
the  sanguinary  law  of  the  period,  then  much  less  careful  of  human 
life  than  it  is  now,  the  prisoner  was  sentenced  to  be  hung — a  sen- 
tence which  was  carried  out  on  the  8th  of  March  1727,  being  ten 
months  after  the  first  discovery  of  the  forgery. 

The  execution  probably  took  place,  as  was  the  custom  then,  in 
the  Grassmarket^  or  possibly  on  the  roof  of  some  low  buildings 
projecting  from  the  west  side  of  the  Tolbooth.  A  woman  who 
could  calmly  concoct  a  diabolical  plot  to  deprive  an  innocent  man 
of  his  life,  and  that  by  the  most  infamous  deatii  which  he  could 
suffer,  was  not  likely  to  falter  even  when  she  found  that  she  had 
&llen  into  her  own  snare.  Her  intrepidity  did  not  forsake  her  at 
the  last;  we  are  told  that  '^she  went  to  the  place  of  execution 
dressed  in  a  black  robe  and  petticoat,  with  a  large  hoop,  a  white 
fan  in  her  hand,  and  white  sarsnet  hood  on  her  head,  according  to 
&6  fashion  of  the  times.    When  she  came  upon  the  scafifold  she 


556      A  PBOCURATOR-FISCAL— WHAT  HE  WAS,  IS,  AKD  WILL  BR 

pat  off  the  ornamental  parts  of  her  attire,  pinned  a  handkerchief 
over  her  breast,  and  put  the  fatal  cord  about  her  neck  with  her 
own  hands.  She  persisted  to  the  last  moment  in  the  denial  of  her 
guilt,  and  died  with  the  greatest  intrepidity."  Such  was  the  end 
of  one  of  the  most  remarkable  criminal  truds  of  last  century,  the 
effect  of  which  we  cannot  but  think  would  be  that  trials  for  similar 
crimes  would  be  conducted  in  a  much  more  careful  manner  than 
they  had  hitherto  evidently  been.  We  could  have  wished  for  a 
few  more  details  as  to  the  evidence,  but  Hugo  Amot's  account  of 
the  trial,  from  which  the  above  facts  are  chiefly  taken,  though  very 
quaintly  and  interestingly  written,  is  not  so  full  as  we  are  accus- 
tomed to  in  these  days.  When  we  reflect  how  nearly  an  innocent 
person  was  condemned,  notwithstanding  the  undoubted  learning 
and  experience  of  his  judges  and  the  public  prosecutor,  it  shows  at 
the  least  how  carefully  evidence  ought  to  be  received,  and  how 
thoroughly  it  ought  to  be  sifted. 


A  PEOCUEATOR-FISCAI^WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BE. 


In  our  last  number  we  gave  at  length  the  interesting  memorial  in 
which  the  Sheriffs  of  Scotland  protested  against  their  Procurators- 
Fiscal  being  put  on  salaries  instead  of  being  paid  fees  for  their 
criminal  work.  To  a  certain  extent  the  project  did  interfere 
between  the  Sheriff  and  his  Fiscal,  because  it  limited  to  mere  out- 
lay the  power  of  the  former  to  disallow  charges  entered  by  the 
latter  in  his  annual  accounts, — a  power  the  exercise  of  which  by  the 
Sheriff  has  been  used  very  beneficially  in  the  public  interests  to 
check  oppressive  proceedings.  The  recall  of  the  commission  of  a 
Procurator-Fiscal  was  the  only  real  and  effective  step  reserved  to 
the  Sheriff  after  a  Fiscal  was  put  on  a  salary  by  Exchequer.  We 
shall  shortly  notice  some  cases  in  which  that  power  required  to  be 
exercised ;  on  the  other  hand,  the  refiisal  of  the  Sheriff  to  exercise 
this  power  when  asked  to  do  so  by  Crown  Counsel  is  a  protection 
which  has  not  been  sufficiently  appreciated.^ 

Judging  doubtless  by  themselves  and  their  Substitutes,  the 
Sheriffs  further  objected  that  the  Procurators-Fiscal,  if  put  upon 
salary,  would  draw  the  salary,  but  not  do  the  work,  especially  in 

^  An  instance  of  thU  occnrred  in  1863  or  1854  in  regard  to  the  Procorator- Fiscal 
of  Wi^n.  The  Crown  anthorities  might  have  withdrawn  from  the  salary  arrange- 
ment in  token  of  their  displeasure,  hut  could  not  have  affected  the  Sheriff's  claims  for 
all  the  criminal  expenses  he  thought  it  necessary  to  incur,  or  disturb  the  Sheriff's 
appointment  of  his  own  officers. 
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those  places  where  it  involved  hardships,  etc.,  as  in  insular  jurisdic- 
tions. To  the  Exchequer  authorities,  who  thought  that  there  had 
been  too  much  work  done,  this  objection  was  anything  but  dis- 
pleasing, and  accordingly,  in  1851,  they  put  the  seventeen  Fiscak 
whose  fees  had  amounted  to  above  £400  on  salaries.  The  number 
of  salaried  Fiscals  has  been  since  increased ;  and  the  insular  Fiscals 
in  Zetland  and  at  Portree  and  Lochmaddy,  and  also  the  Fiscals  at 
Kinross,  Lanark  (Lower  District),  and*  Selldrk  are  those  who  now 
remain  without  salary. 

When  the  county  gentlemen  heard  of  this  movement  at  Ex- 
chequer, they  bestirred  themselves  to  get  the  expenses  paid  by  them 
to  the  Sheriff  for  criminal  proceedings  in  cases  not  reported  to 
Crown  Counsel  also  repaid  to  them  by  Exchequer.  They  were 
urged  to  this  by  the  idea  that  the  Procurators-Fiscal  would  draw 
their  salary  and  increase  their  unreported  cases  and  the  correspond- 
ing charge  on  the  county,  to  the  enlargement  of  their  emoluments. 
In  England,  where  there  were  no  Advocates-Depute  to  act  as  a 
supposed  check  on  criminal  expenditure,  the  Government  had 
shortly  before  agreed  to  recoup  to  the  local  authorities  the  whole 
cost  of  their  criminal  prosecutions.  The  boon  was  extended  to 
Scotland  by  a  Treasury  Minute,  date  6th  June  1851,  which  bore 
that,  from  and  after  15th  May  1851,  Exchequer  would  pay  "  the 
expenses  connected  with  criminal  prosecutions  in  the  Sheriff-Courts 
instituted  under  warrants  from  the  Sheriffs  which  are  now  payable 
out  of  the  rogue-money,  as  well  as  the  expense  of  maintaining  after 
conviction  prisoners  convicted  by  the  Sheriffs  without  a  jury," 
leaving  the  expenses  in  cases  before  Justice  of  Peace  and  Burgh 
Courts  to  be  borne  by  the  county  and  burgh  funds.'  Exchequer 
has  interpreted  this  Minute  as  excluding  all  criminal  work  in  which 
there  is  neither  a  warrant  of  coinmittal  nor  a  trial  For  such  work, 
as  the  charges  may  be  adjusted  by  the  Sheriff,  the  county  funds  are 
still  liable. 

Very  few  of  the  Procurators-Fiscal's  salaries  had  been  fixed  ere 
this  change  of  1851  took  place.  These  Fiscals  were  settled  with 
by  an  adcUtion  to  their  salaries  to  represent  unreported  work ;  and 
aU  salaries  thereafter  were  made  to  embrace  both  reported  and  un- 
reported cases,  as  the  work  is  technically  known  at  Exchequer. 

With  the  exception  of  the  six  Procurators-Fiscal  on  fees,  the 
whole  Procurators-Fiscal  of  the  Sheriffs  are  now  on  salaries,  which, 
as  published  in  the  year's  estimates  to  31st  March  1878,  are  as  in 
the  following  table,  which  we  have  made  to  embrace  the  salaries  of 
the  Sheriffs-Substitute  to  enable  our  readers  to  see  at  a  glance  their 
respective  emoluments.  The  Sheriffs-Substitute's  salaries  are  taken 
from  the  returns  obtained  by  Mr.  Eamsay,  M.P.,  which  were 
printed  and  published  in  April  last — 
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Pbocvrjltobs-Fiscal. 

SBmm- 

SUBSTITUTIE. 

Officio  In  addition 

to  nitfifls  voted.    ] 

nieal'tSalariML 

SdttiSL 

Aberdeen  and  Kincardine  (^£700     -oon  10 
and  M^  for  Clerks)      .            ]  **^  ^^ 

7    £1145 

0 

0 

£1000  0  0 
£1000    0    0 

Airdzie, 

5    7 

4 

570 

0 

0 

650    9   0 

Ayr, 

26  12 

6 

730 

0 

0 

800    0    0 

Banff, 

32    1 

7 

270 

0 

0 

550    0    0 

Campbeltown, 

30    0 

0 

550 

0 

0 

600    0    0 

44  16 

8 

400 

0 

0 

625    0    0 

Cromarty,  . 
Cupar  (Fife), 

15    0 

0 

50 

0 

0 

36    3 

0 

750 

0 

0 

700"*0    0 

Dingwall,   . 

50    0 

0 

350 

0 

0 

600    0    0 

Dornoch,     . 

nU 

300 

0 

0 

600    0    0 

Dumbarton, 

8  10 

9 

500 

0 

0 

600    0    0 

Dumfries,   . 

35    0 

0 

670 

0 

0 

800    0    0 

Dunblane,  . 

30    0 

0 

330 

0 

0 

500    0    0 

Dundee, 

30    0 

0 

960 

0 

0 

1000    0    0 

Dunfermline, 

10    6 

0 

380 

0 

0 

600    0    0 

Dunae, 

51  15 

4 

590 

0 

0 

650    0    0 

Edinburgh  (£800  and  an  allowance 

(1300  0  0 
(1100  0  0 
I    700    0    0 

of  £430  for  Clerks),                   .        No  return 

1230 

0 

0 

Edinburgh  (County  of  City— £420 
and  an  allowance  of  £130  for 

Clerks),   ....        No  return 

550 

0 

0 

Elgin, 
Fafkirk,      . 

56  17 

2 

340 

0 

0 

600    0    0 

15  10 

0 

830 

0 

0 

700    0    0 

Forfar, 

31     0 

0 

650 

0 

0 

700    0    0 

Fort- William, 

60    0 

0 

255 

0 

0 

550    0    0 

,  1400    0    0 

V1200  0  0 

Glasgow,     .           .           .            .        21  12 

6 

2400 

0 

0 

<1000  0  0 
y  900  0  0 
^    800    0   0 

Greenock,  .                      .           .        69    7 

6 

660 

0 

0 

800    0   0 

Haddington, 

31     S 

6 

440 

0 

0 

600    0   0 

Hamilton,  . 

nU 

530 

0 

0 

700    0   0 

Inverary,    . 

17    0 

0 

600 

0 

0 

650    0   0 

Inverness,  . 

No  return 

570 

0 

0 

800    0   0 

Jedburgh,  . 

55    0 

0 

590 

0 

0 

660    0    0 

Kilmarnock, 

26  12 

0 

660 

0 

0 

800    0   0 

Kirkcudbright, 

12  12 

6 

500 

0 

0 

650    0   0 

Lerwick,     . 

230    4 

4 

•  •• 

500    0   0 

LinliUigow, 

65    0 

0 

650 

0 

0 

550    0    0 

Nairn, 

15    2 

0 

115 

0 

0 

500    0    0 

Orkney,      . 

24  14 

0 

200 

0 

0 

525    0   0 

Paisley, 

39    7 

0 

550 

0 

0 

800    0   0 

Peebles,      . 

No  return 

130 

0 

0 

600    0    0 

Perth, 

94    5 

5 

950 

0 

0 

900    0    0 

BoUiesay,   . 

50    0 

0 

450 

0 

0 

500    0   0 

Stirling,      . 

20    2 

6 

830 

0 

0 

700    0   0 

Stomoway, 

50    0 

0 

340 

0 

0 

600    0   0 

Stranraer,  • 

37  12 

8 

560 

0 

0 

650    0   0 

Tain, 

0    5 

0 

80 

0 

0 

••• 

Thurso, 

5    0 

0 

50 

0 

0 

•«. 

Tobermory, 

15    0 

0 

350 

0 

0 

626    0   0 

Wick, 

34  10 

1 

330 

0 

0 

600    0   0 

Wigtown,    . 

30    0 

0 

220 

0 

0 

650    0   0 
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While  these  salaries  of  the  Sheriffs-Substitute  represent  their 
total  emoluments,  the  salaries,  etc.,  of  the  Procurators-Fiscal  by  no 
means  represent  their  total  emoluments.  They  are  generally  in 
practice  as  solicitors,  and  very  often  agents  for  banks,  etc.  We  shall 
have  a  word  to  say  as  to  the  results  which  flow  from  this  state  of  mat- 
ters ;  but  in  order  that  we  may  see  how  the  facts  stand, we  quote  &om 
the  evidence  which  was  given  and  published^  in  the  trial,  at  Stomo- 
way,  of  the  Bemera  rioters  on  17th  and  18th  July  1874.  It  is  in 
such  places  that  the  system  has  its  fullest  expansion.  The  charge  then 
tried  was  "assault,  especially  when  committed  on  an  ofQcer  of  the 
law  in  revenge  for  having  executed  his  duty,  and  to  the  injury  of  his 
person,"  and  the  first  witness  was  Mr.  Donald  Munro,  solicitor  in 
Stomoway,  and  law  agent  and  factor  or  chamberlain  for  Sir  James 
Matheson  of  the  Lews ;  and  what  follows  occurred  in  his  cross- 
examination  by  Mr.  Innes  for  the  defence. 

"I  should  like  his  lordship  and  the  gentlemen  of  the  jury  to 
know  exactly  who  you  are,  Mr.  Munro.  You  have  told  us  you 
are  chamberlain  to  the  Lews  and  a  solicitor  in  Stomoway.  Are 
you  anything  else,  or  do  you  hold  any  appointment  in  this  island 
other  than  that  of  chamberlain  1  Ans.  Do  you  want  to  know  aU 
the  appointments  I  hold  1 

"  Yes,  all    Ans.  I  am  chairman  of  the  parochial  boards  of  the 
four  parishes,  chairman  of  the  four  school  boards,  vice-chairman  of 
the  Harbour  trustees. 
"  Yes.    Anything  more  ?    Ans,  I  can't  remember. 
"  Allow  me  to  assist  your  memory.    Have  you  anything  to  do 
with  the  Stomoway  Gas  Company?    Ans,  Yes;  I  am  a  director. 
"  The  water  company  ?    Ans.  I  am  also  a  director  of  that  com- 
pany. 

"  Are  you  connected  with  the  road  trust  ?    Ans.  Yes,  I  believe  I 
am  deputy-chairman. 
"  Are  you  collector  of  poor-rates  ?    Ans.    No. 
"Are  not  these  rates  collected  by  some  one  in  your  office? 
Ans.  T  believe  one  of  my  clerks  collects  some  of  them. 

"Are  you  law-agent  for  the  four  parochial  boards  ?  Ans.  No,  I 
am  not ;  I  am  merdy  law  adviser.  I  make  no  charge,  to  save 
expenses. 

*'  Are  you  the  chief  magistrate  of  Stomoway  ?  Ans.  I  was  until 
lately ;  but  now  I  am  only  a  commissioner. 

'I  Are  you  a  Justice  of  the  Peace,  and  are  you  in  the  habit  of 
acting  in  the  various  courts  held  in  Stomoway  in  which  justices 
usually  sit?    Ans.  Yes. 

''Are  you  a  Commissisner  of  Supply  and  a  Commissioner  under 
the  Income  Tax  Act  ?  Ans.  Perhaps  I  am ;  but  they  are  impaid 
offices,  and  I  don't  care  about  them,  and  don't  often  act. 

^  The  Report  of  this  trial,  with  the  address  to  tiie  jury  by  the  agent  for  the 
defence,  and  charge  by  the  Sheritf-Substitute,  is  published  by  Messrs.  William 
Blackwood  k  Sons,  Edinburgh. 
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"Are  you  a  notary  public  ?    Ans.  Yes. 

"Are  you  baron-bailie  of  Lews  ?  Ans.  I  don't  know.  I  may  be, 
but  I  don't  hold  courts. 

"You  surely  know  whether  the  appointment  is  included  in  your 
Commission.  I  see  by  the  Scottish  Iaw  list  you  are  so  described, 
and  I  presume  you  must  have  given  the  editor  the  information  ? 
Avs,  I  may  have  done  so ;  I  don't  remember. 

"  Very  well,  we'll  say  nothing  more  about  the  baron-bailieship 
just  now.  Are  you  commanding  oflScer  of  the  1st  Company  of 
Koss-shire  Artillery  Volunteers  ?  Ans.  No ;  but  I  was  for  a  good 
many  years. 

"  I  see  by  the  Law  List  you  are  still  entered  therein  as  command- 
ing oflBicer,  and  a  very  odd  place,  too,  to  record  such  an  appoint- 
ment. I  don't  suppose  it  has  occurred  to  any  other  law  agent  in 
Scotland  to  include  such  an  office  in  the  Law  List  ?  Ans.  Perhaps 
it  hasn't  been  revised  for  some  years.  I  get  a  clerk  to  attend  to 
such  matters. 

"  Oh !  by  the  way,  I  was  almost  forgetting  a  very  important  ap- 
pointment.  Are  you  Procurator-Fiscal  of  this  district  ?   Ans,  I  was. 

"  You  were !    Have  you  ceased  to  act  ?    Ans.  I  have. 

"  Did  you  resign  ?    Ans.  No. 

"  Were  you  removed  from  the  office  ?  Ans.  Sheriff  Fordycc, 
from  whom  I  derived  the  appointment,  withdrew  my  commission. 

"Did  he  give  any  reason ?    Ans.  None  satisfactory  to  me. 

"  That  I  don't  wonder  at.  I  doubt  if  he  could  have  given  a  reason 
which  would  have  been  satisfactory  to  you.  Tell  us  the  reason 
which  was  not  satisfactory.  Had  it  any  connection  with  the  case 
which  has  brought  us  all  here  to-^day  ?  Did  y<mr  removal  take  place 
after  the  Bernera  crofters  received  their  summonses  of  removal? 
Ans.  I  ceased  to  act  after  the  summonses  were  served.  The  Sheriff 
statedheconsideredlshouldnothold  the  two  officesof  factor  and  fiscal; 
but  I  know  there  are  other  factors  in  the  county  who  act  as  fiscals. 

"Will  you  kindly  tell  us  who  they  are?  Ans.  I  can't  recall 
their  names  at  present. 

"If  you  can't  gave  any  names,  you  should  not  make  such 
positive  statements.  Ans.  There  is  a  factor  in  your  own  county,  at 
any  rate,  who  is  also  a  fiscal. 

"  And  pray  who  is  he  ?    Ans.  The  Fiscal  at  Inverness. 

"  For  whom  does  he  act  as  factor  ?    Ans.  I  can't  say. 

"  Seally,  I  must  beg  you  will  not  make  rash  statements.  I  take 
it,  the  difference  between  you  and  the  gentleman  to  whom  you  have 
referred  is  this — ^You  have  ceased  to  be  a  fiscal,  while  he  has  ceased 
to  be  a  factor. 

"I%e  Cross-examination  then  proceeded. — I  don't  know  how  many 
summonses  of  removing  I  gave  to  Maclennan — possibly  fifty-six, 
but  I  don't  remember.  The  summons  proceeded  on  the  narrative 
that  each  crofter  should  be  removed  from  the  "  acres,  gardens,  grass, 
and  houses  situated  in  the  several  parts  of  Bernera,  together  ^rith 
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his  share,  held  iu  common,  of  the  moor,  grazings,  and  pertinents 
thereto  attached ;  and  his  share  of  the  summer  grazings  or  sheiling- 
gronnd  on  the  farm  of  Earshader  in  the  parish  of  Uig.'  That 
description  includes  all  the  crofters  possessed,  both  in  Bemera, 
where  their  houses  and  crofts  are  situated,  and  in  Lewis  at  Earshader, 
where  the  sheilings  were.  I  did  not,  however,  intend  to  remove 
them  from  their  possessions  in  Bemera,  but  merely  from  their 
sheilings  or  summer  grazings  on  the  mainland — that  is  in  Lewis. 
I  thought  it  right  in  point  of  form  to  include  in  the  summonses  the 
crofts  and  houses  in  Bernera. 

'*  At  this  stage  the  witness  protested  against  the  questions  put  to 
him,  stating  that  they  had  nothing  to  do  with  the  case,  and  that  he 
had  merely  been  cited  as  a  witness  in  the  case  which  he  understood 
was  of  the  nature  of  a  criminal  charge.  The  Sheriff-Substitute, 
however,  informed  him  that  the  agent  for  the  accused  had  not 
divulged  his  line  of  defence ;  that  he  was  not  bound  to  do  so ;  and 
that,  so  far  as  he  had  already  gone,  the  questions  might  have 
an  important  bearing  upon  the  case — especially  looking  to  the  fact 
that  one  of  these  very  summonses  was  founded  on  the  libel  and  a 
production  just  identified  by  the  witness.  His  lordship,  therefore, 
told  the  witness  that  he  had  better  answer  the  questions. 

"  Cross-examination  continued, — My  chief  reason  for  including  in 
the  summonses  aU  the  crofter's  possessions  was  because  the  sheil- 
ings were  merely  pertinents  of  the  other  possessions. 

**  Did  you  in  the  sunonons  describe  the  sheilings  as  mere  perti- 
nents ?     Ans,  The  document  will  speak  for  itself. 

"Yes,  I  know  that;  but  I  want  you  to  tell  the  gentlemen  of  the 
jury  what  it  says,  as  they  can't  be  expected  to  read  it.  Ans.  The 
document  speaks  for  itself. 

**  To  save  the  time  of  the  Court,  I  will  read  the  description  in 
the  summons  produced:  'And  his  share  of  the  summer  grazings 
or  sheiling-ground  on  the  farm  of  Earshader  in  said  parish.'  There 
is  no  statement  to  the  effect  that  these  grazings  were  mere  perti- 
nents of  the  crofts,  and  there  is  nothing  to  show  that  it  was  at  all 
necessary  to  include  the  crofts  and  houses  in  the  summons  if  it  was 
intended  to  remove  the  people  from  all  their  possessions. 

**  Cross-examiTuUion  continued, — I  obtained  decree  on  the  sum- 
monses of  removing ;  and,  if  I  wished  it,  I  could  have  removed  all 
the  tenants  from  their  crofts  and  houses  in  Bernera,  as  well  as  from 
their  summer  grazings  in  Lewis,  because  the  decrees  gave  me  power 
to  do  so.  I  did  not  consult  Sir  James  Matheson  about  removing 
the  people,  and  I  issued  all  the  summonses  of  removing  against  them 
without  receiving  instructions  from  hit"  so  to  do.  I  am  not  in  the 
I^bit  of  consulting  Sir  James  about  every  little  detail  connected 
with  the  management  of  the  estate. 

**0h!  then 'you  consider  the  removing  of  fifty-six  crofters  and 
their  families  too  small  a  matter  to  trouble  Sir  James  about  ? 
-4n«.  I  did. 
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**  Did  you  ever,  on  any  former  occasion,  attempt  to  remove  so 
many  £emiilies  without  consulting  Sir  James  or  receiving  lus  in- 
structions?   Ans,  No. 

"  And,  I  venture  to  say,  you  will  not  dare  to  do  so  again.  Ant. 
I  considered  the  confining  of  the  crofters  to  the  idand  of  Bemera 
was  safer  for  them,  their  families,  and  cattle,  because  they  would 
not  have  to  cross  the  ferry,  which  in  my  opinion  was  dangerous. 
I  was  long  of  this  opinion,  but  I  did  not  think  of  changing  the 
arrangement  until  this  year.  I  did  not  consult  Sir  James,  and  did 
not  think  it  necessary  to  do  so.  At  our  meeting  the  people  did  not 
appear  to  be  much  annoyed ;  in  &et^  they  were  jocular. 

''Indeed?  Did  any  of  them  dare  to  be  jocular  with  you?  perhaps 
you  will  be  good  enough  to  favour  us  with  some  of  the  jokes,  so 
that  we  may  enjoy  them  too.  Ana.  I  can't  remember  any  pai^ 
ticular  joke.  I  told  them  that  they  would  not  be  allowed  to  put 
their  cattle  across  the  ferry  to  the  mainland  after  Whitsunday  1874. 
I  threatened  to  bring  the  Volunteeis  firom  Stomoway  to  prevent 
them  if  they  ventured  to  do  so.  That  was  my  joke,  and  I  thought 
the  people  took  it  as  a  joke.  I  am  not  captain  of  the  Volunteers 
now ;  but  as  you  know,  I  have  had  that  unpaid  honour. 

"  Did  you  not  think  that  by  threatening  these  simple-minded, 
ignorant  people  with  the  Volunteers  you  would  have  got  them  to 
agree  to  your  terms  ?  Ans.  Perhaps  I  did.  At  our  meeting  tbe 
people  were  in  a  mass,  the  most  of  them  talking  to  me  at  the  same 
time. 

"  What !  the  whole  fifty  ?  Did  they  dare  to  behave  in  such  a  rude 
manner  to  you,  the  great  Chamberlain?  Ans.  Yes,  they  did; 
they  were  excited,  I  suppose.  I  can't  say  if  the  lands  I  proposed 
to  give  the  crofters  in  exchange  for  Earshader  could  carry  the  same 
amount  of  stock.  I  don't  remember  telling  the  people  that  they 
would  have  to  reduce  their  stock  on  their  removal  On  tb^ 
proposed  change  the  rent  might  be  increased,  and  the  stock  might 
be  reduced.  Some  of  the  crofters  agreed  to  the  proposed  arrange- 
ment, and  I  received  a  letter  or  paper  signed  by  some  of  the  people ; 
but,  I  admit,  it  stipulated  that  the  lands  of  Strome  should  be  given 
to  them  with  the  other  lands,  and  Strome  was  not  included  in  my 
proposal.  I  thought  the  lands  I  proposed  to  give  in  exchange  for 
Earshader  were  more  valuablCi  though  they  were  not  nearly  so 
extensive  as  the  latter,  and  I  certainly  expected  an  increase  in  the 
rental  I  proposed  that  we  should  refer  the  whole  matter  as  to  tiie 
rent  and  the  stock  to  three  arbiters,  who  were  to  act  for  all  parties. 
I  had  a  document  written  out  to  that  effect  for  the  tenants' 
'  signature.  I  named  all  the  arbiters,  but  I  told  the  tenants  that  if 
they  objected  to  one  of  them  I  would  name  a  fourth.  The  croften 
did  not  agree  to  the  parties  named  by  me  as  referees,  and  the 
reference  has  never  gone  on.  When  I  went  to  Earshader,  I  had 
with  me  an  execution  of  deforcement  of  the  Sheriff-Officer  who 
executed  the  summonses  of  removal 
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"  An  execution  of  deforcement !  Well,  this  is  something  new. 
Was  the  officer  deforced  ? 

"  The  Sheriflf-Substitute — ^Wasn't  it  a  precognition  ?  Ans.  I  mean 
I  had  a  precognition  of  the  Sheriff-Officer.  I  made  a  mistake  in 
saying  an  execution  of  deforcement  The  precognition  was  given 
to  me  either  by  Mr.  Eoss,  the  Joint  Fiscal,  or  by  my  clerk.  It  was 
given  to  me  as  I  was  going  to  see  the  people,  and  also  to  meet 
M'Eae,  the  groimd-officer,  who  was  with  the  Sheriff-Officer  when 
the  summonses  were  served.  I  did  not  myself  precognosce  the 
Sheriff-Officer,  but  I  may  have  said  some  words  to  him  about  what 
took  place  in  Bemera.  So  far  as  I  remember,  I  did  not  go  over 
the  precognition  with  him,  but  I  went  over  it  with  M'Bae,  the 
ground-officer.  I  made  alterations  on  the  precognition,  but  I  don't 
now  remember  what  the  alterations  were.  I  never  before  altered  a 
signed  precognition.  Although  I  did  so  in  this  case,  I  am  not  in 
the  habit  of  altering  a  signed  precognition  when  I  haven't  myself 
examined  the  witness. 

''Did  you  alter  the  precognition  as  Fiscal  or  factor?  Ans.  I 
thought  I  was  doing  it  in  the  two  capacities.  I  went  to  Earshader 
chiefly  as  factor ;  but  I  took  the  precognition  with  me  as  Fiscal. 
Mr.  Eoss,  I  suppose,  knowing  I  was  going  to  Earshader,  gave  me 
the  precognition,  so  that  I  might  precognosce  the  ground-officer.  I 
did  not  precognosce  him,  but  I  went  over  the  Sheriff-Officer's  pre- 
cognition with  him.  I  suppose  I  did  that  in  my  capacity  as  Fiscal. 
I  have  been  chamberlain  of  Lews  for  about  twenty  years.  I  have 
been  in  the  island  since  1841,  when  I  came  here  as  Fiscal  I  have 
not  oft^n  been  in  Bemera ;  the  people  come  to  me, — I  don't  go  to 
them." 

In  such  a  case  as  that  of  Stomoway,  the  Chamberlain  and 
Procurator-Fiscal  of  the  Lews,  as  compared  with  the  Sheriff-Sub- 
stitute (and  the  Sheriff,  for  that  matter),  was,  in  the  eyes  of  the 
public,  almost  necessarily  much  greater  than  his  master.  That  this  is 
not  good  for  discipline — to  use  a  military  phrase — is  undoubted. 
The  serious  aspect  of  the  matter  is  how  it  affects  public  interests ; 
and  after  it  was  found  necessary  to  prohibit  the  Sheriff-Substitute 
from  being  the  pluralist  which  the  Procurator-Fiscal  in  many  cases 
has  now  become,  it  would  require  some  very  good  grounds  to 
justify  a  continuance  in  the  one  case  of  what  was  condemned  in 
the  public  interests  in  the  other.  The  Sheriffs  cannot  be  altogether 
exonerated  as  regards  the  present  bad  state  of  matters  in  many 
places ;  but  still,  as  their  selection  in  remote  places  is  limited,  not 
merely  as  regards  men,  but  also  by  the  official  emoluments,  it 
would  rather  appear  that  the  Treasury  must  be  made  to  do  the  need- 
ful, either  by  pressure  in  Parliament  or  the  gentler  compulsion  of 
public  opinion. 
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THE  ST.  FERGUS  SCHOOL  BOAED  CASE 

The  Sghoolhotjsb,  St.  Fergus, 
ISth  September  l%77. 

Sib, — I  have  just  had  the  opportunity  of  perusing  the  articles  con- 
tributed to  your  Journal  by  "  J.  J.  E  "  on  "  The  Position  of  the 
Masters  of  Public  Schools  under  the  Education  (Scotland)  Act, 
1872."  At  pp.  336-7  of  the  current  volume  "  J.  J.  R"  in  con- 
cluding one  of  his  articles,  adverts  to  the  resolution  of  the  School 
Board  of  St.  Fergus  removing  me  from  office  in  1875  on  the  allied 
ground  that  I  had  acted  contumaciously,  and  he  observes,  "  The 
School  Board  were  manifestly  right,  and  the  master  as  manifestly 
wrong."  Such  a  sweeping  conclusion  would  require  to  be  sub- 
stantiated by  facts.  Now,  what  are  the  facts  ?  There  is  one  at 
least  which  "  J.  J.  E."  does  not  know,  and  it  is  this.  The  Govern- 
ment Inspector  stated  to  myself  before  leaving  my  school  that  there 
had,  in  his  opinion,  been  faults  on  both  sides,  and  it  is  to  be 
regretted  that  he  did  not  indicate  that  opinion  in  his  report,  as  it 
would  have  moderated  the  views  of  "  J.  J.  E."  and  others  similarly 
situated. 

"  J.  J.  R,"  quoting  from  the  Inspector's  report,  says,  "  The  teacher 
refused  to  fill  up  the  forms  necessary  to  the  obtaining  of  the  Govern- 
ment grant  unless  he  got  a  greater  share  thereof."  He  here 
certainly,  although  doubtless  unintentionally,  changes  the  meaning 
of  my  words.  What  I  actually  said  was  as  reported,  "  unless  I  got 
a  greater  interest  in  the  grant"  What  I  meant  was  that  I  was  not 
at  aU  satisfied  with  the  school  staff  which  the  Board  had  imposed 
upon  me.  It  was  a  question  of  an  efficient  and  suitable  staff  for 
the  school,  and  not  a  question  of  more  or  less  cash  for  my  own 
purse.  The  Inspector  does  not  say  in  his  report  that  the  staff 
appointed  by  the  School  Board  was  efficient  and  suitable,  and  I 
should  have  taken  prompt  measQres  to  have  met  such  a  statement 
if  it  had  been  made.  Herein  lies  the  bone  of  contention.  It  was 
the  Board  itself  that  raised  the  difficulty  and  drove  me  into  an 
attitude  which  was  subsequently  construed  into  contumacy  by 
appointiQg  and  imposing  on  my  school,  and  asking  me  to  undertake 
the  duty  and  responsibility  of  dealing  with,  an  unsuitable  teaching 
staff,  while  two  or  three  new  schools  were  by  them  in  process  of  being 
established  to  the  right  and  the  left  of  me  to  drain  my  scholars. 
The  appointment  was  made  in  pursuance  of  a  policy  which  had  for 
its  declared  object  to  damage  my  school,  and  eventually  to  oust  me 
from  the  parisL  This  I  say,  not  from  conjecture,  but  from  ascer- 
tained and  perfectly  reliable  information,  and  I  was  bound  in 
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justice  to  myself  in  the  discharge  of  my  duty  to  resist  in  every 
legitimate  way  a  policy  of  that  kind. 

The  Inspector,  in  the  portion  of  his  report  quoted  by  "  J.  J.  R.," 
clearly  chooses  to  make  the  difBculty  about  the  filling  up  of  the 
department's  schedules  to  turn  on  a  money  question,  although  I 
made  such  explanations  to  him  as  should  have  left  no  doubt  as  to 
the  real  difficulty.  What  were  the  precise  reasons  that  led  him  to  • 
adopt  that  view  I  cannot  tell,  but  when  the  School  Board  sent  me 
his  report  I  wrote  immediately  and  explained  to  the  School  Board 
in  the  clearest  possible  manner  that  I  should  consider  I  had  a  real 
interest  in  the  grant,  and  that  I  would  be  glad  to  conform  to  all  the 
requirements  of  the  code  if  they  would  give  me  a  proper  staff  of 
assistants,  even  although  I  did  not  get  a  penny  of  the  grant.  The 
Board  had  that  letter  before  them  when  they  met  and  resolved  to 
dismiss  me,  and  that  the  Board  were  quite  awnre  of  the  real 
difficulty  is  proved  by  an  observation  made  by  the  chairman,  and 
concurred  in  by  the  other  members  when  my  letter  was  read  to  the 
eifect  "  Oh,  we  have  heard  all  that  before."  How  this  agrees 
with  the  Inspector's  statement  that  he  had,  after  every  inquiry, 
been  satisfied  that  the  Board  had  done  all  in  their  power  to  get 
over  the  difficulty  is  to  me  incomprehensible.  There  is  a  blinking 
of  the  real  point  at  issue  in  the  Inspector's  report,  though  I  cannot 
say  who  is  responsible  for  it. 

The  Inspector  reports  that  I  gave  the  holidays  without  consult- 
ing the  Board.  I  admit  the  fact  with  the  explanation  that  I  had 
good  grounds  for  acting  as  I  did ;  but  as  the  Inspector  got  his  in- 
formation entirely  from  the  School  Board,  and  did  not  speak  to  me 
on  the  subject,  I  had,  of  course,  no  opportimity  of  explaining  to  him 
my  reasons  for  having  so  acted,  and  the  School  BoaSrd  never  asked 
for  any  explanations.  I  am  to  notice  here  incidentally  that  there 
are  several  other  points  in  the  Inspector's  report  which  he  char- 
acterizes as  matters  of  fact,  but  which  are  merely  statements 
famished  to  him  by  the  School  Board,  and  accepted  by  him  without 
further  inquiry. 

Being  prepared  to  prove  malicious  oppression  on  the  part  of  the 
School  Board,  I  cannot  accept  the  dictum  of  the  Board  of  Education 
in  Edinburgh,  at  least,  not  in  the  sense  accepted  by  "  J.  J.  R"  In 
my  judgment  the  Board  of  Education  would  have  acted  wisely  had 
they  refrained  from  interfering  with  local  feeling,  which  would  have 
adjusted  itself  much  sooner  without  their  interference.  "  J.  J.  R." 
should  know,  and  the  Board  of  Education  in  Edinburgh  should  know, 
that  the  question  at  issue  is  one  which  the  parish  of  St.  Fergus  can, 
and  will,  settle  for  itself. 

The  next  point  which  I  think  it  necessary  to  notice  in  "  J.  J.  R's  " 
article  is  this.  He  says,  founding  on  the  Inspector's  report: — "  The 
teacher  gave  at  most  thirteen  or  fourteen  weeks  of  instruction 
during  the  year  to  the  pupil  teacher,  because  he  deemed  himself 
underpaid  in  that  respect  also."    The  pupil  teacher  was  sent  to  my 
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school  for  the  first  time  on  27th  April,  and  left  of  her  own  accoid 
at  the  autumn  holidays.  The  Inspector's  report  does  not  say  in 
express  terms  that  the  pupil  teacher  was  with  me  during  the  whole 
or  the  greater  part  of  the  year,  but  such  is  the  natural  inference 
derivable  from  tiie  form  in  which  the  report  is  couched. 
I  must  now  conclude  my  letter,  which,  I  fear,  will  already  occupy 
-  too  much  of  your  valuable  space.  Before  concluding,  however,  I 
desire  to  say  in  a  word  that  I  am  satisfied  from  what  I  have  seen  of 
*'  J.  J.  R's  "  articles  that  they  are  written  in  a  spirit  of  fair  criticism, 
and  with  a  most  honest  intention. — I  am,  etc., 

Alex.  Whytk 

[Our  contributor  naturally  took  his  information  from  the  best 
sources  which  were  open  to  him.  We  have  inserted  Mr.  Whyte'a 
letter,  as  it  is  of  the  nature  of  a  personal  explanation,  but  we  camiot 
admit  any  further  correspondence  on  the  subject — Ed.  J.  of  /.]. 


(DbituarQ. 


John  Gibson,  jun.,  Esq.,  W.S. — ^We  regret  to  announce  the  death  of 
the  above  gentleman,  so  well  known  in  the  profession.  Mr.  Gibson 
was  bom  in  1796,  and  served  his  apprenticeship  in  the  office  of 
Mr.  James  Nairn,  W.S.  He  afterwards  went  into  the  office  of  Mr. 
Hav  Donaldson,  W.S.,  who  was  agent  for  the  Duke  of  Buccleuch 
ft^d  Sir  Walter  Scott  Mr.  Gibson  was  admitted  a  member  of  the 
Society  of  Writers  to  the  Signet  in  1819,  and  shortly  afterwards,  on 
Mr.  Donaldson  8  retirement,  was  appointed  agent  for  the  Duke  of 
Buccleuch,  an  office  which  necessarily  brought  him  much  into  con- 
tact with  the  business  world.  By  all  with  whom  he  had  to  do  he 
was  highly  esteemed  both  for  his  professional  skill  and  strict 
integrity.  In  1871,  when  the  centenary  of  the  birth  of  Sir  Walter 
Scott  was  celebrated,  Mr.  Gibson  published  some  "  Eeminiscences  " 
of  the  great  author,  which  attracted  considerable  attention  at  the 
'  time,  and  were  in  themselves  extremely  interesting. 

William  Logan  White,  Esq.  of  Kellerstain,  Advocate,  died  on 
the  18th  of  September,  in  the  85th  year  of  his  age.  The  deceased 
gentleman  was  called  to  the  Scottish  Bar  in  1816,  but  did  not 
pursue  the  active  practice  of  his  profession.  He  was  well  known 
in  connection  with  Midlothian  county  business,  and  was  for  a 
considerable  period  convener  of  the  Fiuance  Committee. 
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^he  iEonth. 


SHERIFF  COUETS  (SCOTLAKD)  ACT,  1877. 

(40  &  41  VICT.  0.  60.) 

An  Ad  to  amend  the  Law  in  regard  to  the  ctppointment  of  Sherijfe-Suh' 
etittite  and  Procuratore-Fiacal  in  Scotland  ;  to  extend  the  jurisdic- 
tion of  and  amend  the  procedure  in  the  Sheriff  Courts  of  Scotland  ; 
and  for  certain  other  purposes  connected  therewith, — \\ith  August 
1877.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
adyice  and  consent  of  the  Lords  Spiiitnal  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : — 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Sheriff  Courts  (Scot- 
land) Act,  1877. 

2.  Except  in  so  far  as  otherwise  expressly  provided,  this  Act  shall 
commence  and  take  effect  on  and  immediately  after  the  first  day  of 
October,  one  thousand  eight  hundred  and  seventy-seven. 

3.  From  and  after  the  passing  of  this  Act  the  right  of  appointing  to  the 
salaried  office  of  Sheriff-Substitute,  heretofore  belonging  to  Sheriffii,  shall 
be  transferred  to,  vested  in,  and  exercised  by  Her  Majesty,  her  heirs  and 
sucoeesors,  on  the  recommendation  of  one  of  Her  Migesty's  Principal 
Secretaries  of  State. 

4.  The  ninth  section  of  the  Act  passed  in  the  sixth  year  of  His  Majesty 
Geoige  the  Fourth,  chapter  twenty-three,  is  hereby  repealed;  and  in  lieu 
thereof  it  is  enacted  as  follows  :  From  and  after  the  passing  of  this  Act  no 
person  shall  be  appointed  to  the  office  of  salaried  Sheriff-Substitute  who 
shall  not  be  an  advocate  or  a  law  agent,  within  the  meaning  of  the  Act 
passed  in  the  thirty-sixth  and  thirty-seventh  years  of  the  reign  of  Her 
present  Majesty,  chapter  sixty-three;  provided  always,  that  such  ad- 
vocate or  law  agent  shall  not  be  of  less  than  five  years  standing  in  his 
profession. 

5.  No  person  holding  the  office  of  Sheriff-Substitute  or  Procurator- 
Fiscal  at  the  passing  of  this  Act^  and  receiving  salary  on  that  account, 
and  no  person  who  may  hereafter  be  appointed  to  the  office  of  salaried 
Sheriff-Substitute  or  Procurator-Fiscal  by  virtue  of  the  provisions  of  this 
Act^  shall  be  removable  from  office,  except  by  one  of  Her  Majesty's 
Pdncipal  Secretaries  of  State,  for  inability  or  misbehaviour,  upon  a  report 
by  the  Lord  President  of  the  Court  of  Session  and  the  Lord  Justice- 
Clerk  for  the  time  bein^ 

&  From  and  after  the  passing  of  this  Act  the  appointment  of  Pro- 
eoiators-Fiscal  shall  be  made  by  the  Sheriff  with  the  approval  of  one  of 
Her  Majesty's  Principal  Secretaries  of  State,  and  any  Procurator-Fiscal  so 
appointed,  and  any  Procurator-Fiscal  holding  office  at  the  passing  of  this 
Act  (save  in  so  far  as  hereinafter  expressly  provided)  shall  not  be  re- 
movable from  office  except  in  the  manner  provided  in  the  fifth  section  of 
this  Act :  Provided  always,  that  no  appointment  of  any  Procurator-Fiscal 
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whether  made  before  or  after  the  passing  of  this  Act,  shall  £gJ1  by  i 
of  the  Sheriff  ceasing  to  hold  office  bj  reason  of  death,  resignation,  or 
otherwise.  The  appointment  of  any  person  to  act  as  Procurator-Fiscal 
ad  inierim  or  in  the  absence  of  the  Procurator-Fiscal  in  any  Sheriff  Cooit 
shall  cease  and  determine  from  and  after  the  commencement  of  this  Act 

7.  Except  as  hereinbefore  provided,  no  Sheriff  shall  have  power,  after 
the  passing  of  this  Act,  to  nominate  or  appoint  any  person  to  perform  the 
duties  of  Procurator-Fiscal ;  but  it  shall  be  lawful  for  a  Procurator-Fiscal, 
with  the  leave  of  the  Lord  Advocate  and  Sheriff  expressed  in  writing,  to 
grant  a  deputation  to  one  or  more  fit  persons  to  be  named  in  such  writing 
for  whose  actings  he  shall  be  responsible,  to  sign  writs,  to  appear  in 
Courts  and  to  conduct  prosecutions  and  inquiries  in  his  name  and  on  his 
behaH  In  the  event  of  a  vacancy  in  the  office  of  Procurator-Fiscal,  any 
depute  or  deputes  appointed  in  terms  of  this  section  shall  have  and  dis- 
charge all  the  powers,  privileges,  and  duties  of  a  Procurator^Fiscal  until 
such  vacancy  is  filled  up. 

8.  The  jurisdictions,  powers,  and  authorities  of  the  Sheriffs  and  SheiiffB- 
Substitute  of  Scotland  shall  be  and  the  same  are  hereby  extended  to, — 

(1.)  All  actions  (including  actions  of  declarator,  but  excluding  actions 
of  adjudication,  save  in  so  far  as  now  competent,  and  excluding 
actions  of  reduction),  relating  to  a  question  of  heritable  right  or 
title,  where  the  value  of  the  subject  in  dispute  does  not  exoeed 
the  sum  of  fifty  pounds  by  the  year,  or  one  thousand  poundsvalue : 
(2.)  Actions  of  declarator  for  the  purpose  of  determining  any  question 
relating  to  the  property  in,  or  right  of  succession  to,  movables, 
where  the  value  of  the  subject  in  dispute  does  not  exceed  the 
sum  of  one  thousand  pounds : 
(3.)  Actions  of  division  of  commonty,  and  division,  or  division  and 
sale,  of  common  property,  where  the  value  of  the  subject  in  dis- 
pute does  not  exceed  the  sum  of  fifty  pounds  by  the  year,  or 
one  thousand  pounds  value : 

Provided  that  the  Act  of  the  Parliament  of  Scotland  passed 
in  the  year  one  thousand  six  hundred  and  ninety-five,  intituled 
"  Act  concerning  the  dividing  of  commonties,"  sh^  for  the 
purposes  of  this  Act,  and  subject  to  the  limitations  hereof,  be 
read  and  construed  as  if  it  conferred  jurisdiction  upon  Shmffs 
and  Sheriffs-Substitute  in  the  same  manner  as  it  confers  juiis- 
diction  on  the  Court  of  Session : 
(4.)  Any  action  against  a  foreigner,  provided — 

(1.)  That  such  action  would  be  competent  in  a  Sheriff  Gouit 

against  a  Scotsman  subject  to  the  jurisdiction  thereof;  and 

(2.)  That  a  ship  or  other  vessel  belonging  to  such  foreigner,  or 

of  which  he  is  part  owner  or  master,  shall  have  been 

arrested  within  the  Sheriffdom : 

Actions  relating  to  questions  of  heritable  right  or  title,  or  to  division  of 

commonties,  or  division,  or  division  and  sale,  of  common  property,  raised 

in  a  Sheriff  Court,  shall  be  raised  in  the  Sheriff  Court  of  the  county  in 

which  the  property  forming  the  subject  in  dispute  is  situated,  and  all 

parties  against  whom  any  such  action  may  be  brought  shaU  be  subject  in 

such  action  to  the  jurisdiction  of  the  Sheriff  and  Sheriff-Substitute  of 

8uch  county. 


THE  MONTH.  569 

I^othing  herein  contained  shall  derogate  from  any  jurisdiction,  power, 
or  authority  now  possessed  by  the  Sheriffs  and  Sheriffs-Substitute  of 
Scotland. 

9.  In  regard  to  every  action  brought  under  the  preceding  section  in  the 
Sheriff  Court,  the  foUovdng  provisions  shall  have  effect ;  that  is  to  say, 

(1.)  If  a  defender  shall,  at  any  time  before  an  interlocutor  closing  the 
record  is  pronounced  in  the  action,  or  within  six  days  after  such 
an  interlocutor  shall  have  been  pronounced,  lodge  a  note  in  the 
process  in  the  following  or  similar  terms ;  that  is  to  say, 

''  The  Defender  prays  that  the  process  may  be  transmitted  to 
"  the  Court  of  Session. 

"  [Signed  by  the  Defender 
"  [Date]  or  his  Law  Agent.]  " 

it  shall  be  the  duty  of  the  Sheriff-Clerk  forthwith  to  transmit 
the  process  to  the  keeper  of  the  rolls  of  the  First  Division  of 
the  Court  of  Session,  who  shall,  under  the  directions  of  the 
Lord  President  of  the  Court,  mark  on  the  petition  the  Division 
and  the  Lord  Ordinary  before  whom  it  shall  depend,  and  shall 
transmit  the  process  to  the  Depute-Clerk  officiating  at  the  bar 
of  such  Lord  Ordinary;  and  the  process  having  been  so 
transmitted  shall  thereafter  proceed  before  the  Court  of  Session 
as  nearly  as  may  be  as  if  it  had  been  raised  in  that  Court : 

(2.)  The  Court  of  Session  or  either  Division  thereof  or  any  Lord 
Ordinary  therein  may,  if  of  opinion  that  the  action  might  have 
been  properly  tried  in  the  Sheriff  Court,  allow  the  defender 
who  removed  the  action  to  the  Court  of  Session,  in  the  event  of 
his  being  successful  therein,  such  expenses  only  as  they  may 
consider  that  he  would  have  been  entitled  to  if  successful  in 
the  action  in  the  Sheriff  Court : 

(3.)  The  provisions  of  any  Act  of  Parliament  excluding  appeal  to  the 
Court  of  Session  in  respect  of  the  value  of  a  cause  depending  in 
the  Sheriff  Court  shall  not  apply  to  actions  brought  therein 
under  the  preceding  section. 

10.  In  any  case  of  question  as  to  the  value  of  the  subject  in  dispute  in 
any  action  brought  in  a  Sheriff  Court  under  the  provisions  of  this  Act 
extending  the  jurisdiction  of  the  Sheriffs,  the  Sheriff  or  Sheriff-Substitute 
shall  (in  such  way  as  he  may  think  expedient)  inquire  into  and  determine 
the  value,  and  his  determination  shall  be  final  as  regards  the  competency 
of  bringing  the  action  in  the  Sheriff  Court. 

K  it  shall  appear  to  the  Sheriff  or  Sheriff-Substitute,  as  the  case  may 
be,  that  the  vsdue  exceeds  the  amount  specified  by  this  Act,  he  may  dis- 
miss the  action,  with  or  without  expenses,  as  he  shaU  see  fit,  or  on  the 
motion  of  the  pursuer  may,  if  he  shall  see  fit^  order  the  Sheriff-Clerk  to 
transmit  the  process  to  the  keeper  of  the  rolls  of  the  First  Division  of  the 
Court  of  Session,  who  shall,  under  the  directions  of  the  Lord  President 
of  the  Court,  mark  on  the  petition  the  Division  and  the  Lord  Ordinary 
before  whom  it  shall  depend,  and  shall  transmit  the  process  to  the  Depute- 
Clerk  officiating  at  the  bar  of  such  Lord  Ordinary ;  and  the  process  having 
been  so  transmitted  shall  thereafter  proceed  before  the  Court  of  Session 
ft8  nearly  as  may  be  as  if  it  had  been  raised  in  that  Court. 
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11.  When  in  any  action  competent  in  the  Sheriff  Court  a  deed  or 
writing  is  founded  on  by  either  party,  all  objections  thereto  may  be  stated 
and  maintained  by  way  of  exception,  without  the  necessity  of  bringing  a 
reduction  thereof:  Provided  always,  that  if  any  objection  to  a  liquid 
document  of  debt,  now  maintainable  only  by  way  of  reduction,  shall  be 
maintained  by  way  of  exception,  the  objector  shall  find  such  caution,  or 
make  such  consignation,  as  the  Sheriff  or  Sheriff-Substitute  may  direct. 

12.  From  and  after  the  passing  of  this  Act,  the  seventh  section  of 
"  The  Bankruptcy  (Scotland)  Amendment  Act,  1860,"  and  so  much  of 
the  fifty-first  section  of  ''The  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,"  as  provides  for  the  payment  of  remuneration  to  Sheriffs  and 
Sheriffs-Substitute  shall  be  repealed,  and  all  payments  to  Sheriffs  and 
SheriffB-Substitute  in  respect  of  the  discharge  of  their  official  duties,  other 
than  the  salaries  provided  to  them  out  of  public  moneys,  and  the 
expenses  mentioned  in  the  last-recited  section,  shall  cease  and  determine : 
Provided  always,  that  it  shall  be  lawful  to  the  Commissioners  .of  Her 
M^'est/s  Treasury  to  grant  out  of  moneys  to  be  provided  by  Parliament 
such  compensation  as  they  shall  think  fit  to  any  Sheriff  or  Sheriff-Snb- 
stitute  in  respect  of  the  operation  of  tlus  section,  r^^  being  had  to  the 
terms  of  the  commission  under  which  such  Sheriff  or  Sheriff-Substitute 
holds  office,  and  to  the  conditions,  if  any,  which  may  have  been  attached 
to  any  salary,  or  increase  of  salary,  granted  to  such  Sheriff  or  Sheriff-Sub- 
stitute. 

Notes  on  the  New  Sheriff  Court  Act. — ^We  give  in  the  present 
number  the  text  of  this  Act,  which,  it  will  be  seen  on  comparison, 
differs  in  several  important  respects  from  the  original  Bill  which 
was  printed  in  the  JourruU  for  August.  The  first  three  clauses  of 
the  Bill  are  untouched  in  the  Act.  These  ordain  that  the  Act  is  to 
come  into  operation  on  the  1st  of  October,  and  that  the  right  of 
appointing  Sheriffs-Substitute  is  to  belong  to  the  Crown.  A  new 
clause,  making  the  fourth,  is  inserted  in  the  Act,  by  which  it  is 
now  necessary  that  a  Sheriff-Substitute  should  be  an  advocate  or 
law- agent  of  five  year's  standing  instead  of  three  years,  as  was 
formerly  the  limit  appointed  by  6  Geo.  IV.  c.  23.  The  only  change 
made  in  the  fifth  clause,  dealing  with  the  tenure  of  office  of 
Sheriffs-Substitute  and  Procurators-Fiscal,  is  that  the  words  "for 
inability  or  misbehaviour "  have  been  inserted  as  the  only  causes 
for  which  the  said  officials  may  be  removed.  On  looking  at  the 
sixth  clause  it  will  be  observed  that  the  appointment  of  the 
Procurator-Fiscal  is  still  to  remain  in  the  hands  of  the  Sheriff, 
"  with  the  approval  of  one  of  Her  Majest/s  Principal  Secretaries 
of  State."  This  is  exactly  the  course  of  procedure  which  we  sug- 
gested that  the  Oovemment  should  adopt,  in  the  August  number  of 
the  Journal,  and  we  think  it  is  the  true  solution,  in  the  meantime, 
of  the  difficulties  with  which  the  matter  is  beset.  All  ad  inierim 
appointments  as  Procurators-Fiscal  are  to  cease  from  the  com- 
mencement of  the  Act,  but  by  the  seventh  clause  a  Procurator- 
Fiscal  can,  with  the  leave  of  the  Lord  Advocate  and  the  Sb^> 
depute  one  or  more  fit  persons  to  act  for  him,  he  being  responsible 
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for  their  actinga     In  the  event  of  a  vacancy,  such  deputes  are  to 
continiie  to  act  till  the  prindpal  ofBce  is  filled  up.    As  regards  the 
jurisdiction  of  Sheriff  Courts,  the  Act  goes  rather  farther  than  the 
BUL     Sheriffs  are  to  have  jurisdiction  in  questions  of  heritable 
right  up  to  the  value  of  £50  a  year  or  £1000  altogether,  in  ques- 
tions of  property  in,  or  of  succession  to,  movables  to  the  extent  of 
£1000,  and  in  actions  of  division  of  commonty,  etc.,  to  the  extent 
of  £50  a  year  or  £1000  altogether.    These  sums,  it  will  be  observed, 
are  considerably  in  excess  of  those  originally  in  the  BiU.    It  remains 
to  be  seen  whether  the  new  extension  of  jurisdiction  wHl  be  much 
taken  advantage  of.    No  doubt  in  many  cases  it  will  be  very  useful 
and  much  valued ;  but  we  question  whether  it  will  produce  such  an 
increase  in  the  business  of  the  Sheriff  Courts  as  in  some  quarters  is 
anticipated     The  ninth  section  of  the  Act  corresponds  to  the 
eighth  in  the  Bill,  with  this  important  addition,  that  all  questions 
arising  under  section  seven  can  be  appealed  to  the  Court  of  Session 
irrespective  of  their  value.    This,  we  think,  is  a  wise  provision, 
especially  when,  as  at  present,  our  staff  of  Sheriffs-Substitute  have 
not  been  in  the  habit  of  dealing  with  matters  relating  to  heritable 
rights.     The  tenth  section  of  the  Act,  as  to  the  determining  of  the 
value  of  estates,  is  unaltered ;  while  in  the  eleventh  section  a  very 
salutary  addition  has  been  made  to  the  original  clause,  providing 
that ''  if  any  objection  to  a  liquid  document  of  debt  now  maintain- 
able only  by  way  of  reduction  shall  be  maintained  by  way  of 
exception,  the  objector  shall  find  such  caution,  or  make  such  con* 
signation  as  the  Sheriff  or  Sheriff-Substitute  shall  direct"     An 
additional  clause  has  been  added  to  the  Act  abolishing  the  fees  in 
bankruptcy  cases  which  the  Sheriffs  have  till  now  enjoyed,  but 
granting  them  in  certain  cases  compensation  for  the  same.    This 
section  has  so  little  to  do  with  the  other  provisions  of  the  Act  that 
we  think  it  might  have  been  better  to  have  left  it  out,  more 
especially  as  it  seems  a  very  ungracious  thing  to  curtail  the  salaries 
of  a  class  of  officials  already  misembly  underpaid,  in  the  very  Act 
which  is  intended  to  give  them  a  large  increase  of  work.     We 
ninst  here  repeat  oxa  hope  which  we  expressed  some  time  ago  that 
some  provision  will  soon  be  made  for  increasing  the  salaries  of 
many  of  our  Sheriffs-Substitute.     If  it  is  possible  "  to  cultivate  the 
Muses  on  a  little  oatmeal,"  we  are  afraid  that  it  is  not  so  easy  to 
do  80  as  regards  Themis.    We  observe  from  our  contemporary  the 
I^w  Times  that  County  Court  Registrars  in  England,  some  of  them 
receiving  £1000  a  year,  are  permitted  at  present  to  carry  on  private 
practice.     That  journal  suggests  that  they  should  rather  receive 
larger  salaries,  and  be  required  to  devote  their  whole  time  to  the 
duties  of  their  office.     Compare  this  with  the  pittance  doled  out  to 
our  Sheriffs-Substitute,  occupying,  as  they  do,  a  higher  rank  than 
a  Begistrar  of  an  English  County  Court,  and  mark  the  difference. 
We  trust  that  next  session  may  see  a  satisfactory  re-arrangement 
of  the  salaries  of  our  local  judges,  and  that  some  of  our  Scottish 
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members  of  Parliament  may  investigate  the  subject  with  sufficient 
care  to  prevent  such  ridiculous  mis-statements  being  again  made 
as  we  have  previously  had  occasion  to  allude  to. 

The  Cost  of  a  Pvblic  Prosecvior. — At  the  British  Association  Dr. 
Hancock  read  a  paper  "  On  the  Cost  of  adopting  a  Complete  System 
of  Public  Prosecution  in  England,  as  illustrated  by  the  results  of 
the  Scotch  and  Irish  systems  of  public  prosecution."  He  showed 
that  the  extension  to  England  of  the  system  of  public  prosecution, 
which  had  long  existed  in  Scotland  and  Ireland,  was  apparently 
only  a  question  of  time.  In  1872  Mr.  Walpole  had  said,  "  It  was 
really  a  disgrace — and  he  used  the  word  advisedly — ^that  England 
was  the  only  country  in  the  world  where  prosecutions  for  crime 
were  left  at  the  mercy  of  private  individuals,  who  might  or  might 
not  proceed  with  them  as  they  thought  fit."  That  the  delay  in 
adopting  so  essential  a  reform  is  connected  with  fears  of  the  cost 
appears  from  the  observation  of  the  Home  Secretary,  who,  while 
announcing  that  a  Bill  was  prepared,  said  "a  public  prosecutor 
was  an  expensive  luxury."  The  Scotch  system  of  a  local  Crown 
solicitor,  called  procurator-fiscal,  in  sixty  districts  in  Scotland, 
taking  charge,  under  the  direction  of  the  Lord  Advocate  (who 
corresponds  to  the  English  and  Irish  Attorney-Generals),  of  aU 
prosecutions,  &om  the  very  commencement  to  the  final  stage,  costs 
only  £27,960  a  year,  viz.,  £23,332  for  salaries,  £3708  for  other 
emoluments,  and  £920  for  office  expenses.  The  effect  of  this  public 
local  officer  taking  charge  of  prosecutions  arising  out  of  sudden 
deaths  was  to  dispense  altogether  with  coroners'  inquests,  the 
inquiry  by  the  Crown  solicitor  into  every  sudden  death  that  might 
possibly  have  resulted  from  crime  being  accepted  as  a  complete 
substitute  for  coroners'  inquests,  which  do  not  exist  in  Scotland. 
In  England  the  direct  cost  of  coroners'  inquests  was  £84,285 ;  from 
this  it  may  be  estimated  that  the  dispensing  with  coroners'  inquests 
in  Scotland  is  a  direct  saving  of  £12,500  a  yecur,  or  about  half  the 
whole  cost  of  the  Crown  solicitors.  There  is  a  further  saving  in 
having  only  a  single  instead  of  a  double  preliminary  inquiry.  This 
diminishes  the  time  and  expenses  of  witnesses,  and  saves  double 
information,  with  all  risks  of  complication  and  failure  of  justice 
which  the  double  information  before  coroners  and  justices  gives 
rise  to.  The  Scotch  system  leads  to  a  further  saving  at  the  trial 
With  them  the  case  goes  before  only  one  jury,  composed  partly  of 
special  and  partly  of  common  jurors.  There  the  proceeding  is  like 
information  in  England,  and,  except  in  cases  of  treason,  bills  of 
indictment  are  not  sent  to  a  grand  jury.  This  saves  time  of 
witnesses  and  judges  and  jurors  when  trials  actually  are  held.  The 
witnesses  especially  are  saved,  because  the  public  prosecutor  can 
regulate  the  whole  course  of  the  business,  and  witnesses  need  not 
at  present  necessarily  attend  from  the  commencement  of  the  assizes, 
but  only  when  the  trial  is  fixed.  The  single  jury  system  leads 
to  another  saving,  prosecution  in  Scotland  being  stopped  at  an 
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early  stage,  which  in  England  and  Ireland  is  stopped  by  grand 
juries,  involving  the  cost  of  attendance  of  witnesses  and  of  court 
proceedings.  In  Ireland  (if  the  cost  of  inquests,  £8094,  which  the 
Scotch  precedent  would  indicate  to  be  unnecessary,  be  deducted) 
the  true  cost  of  the  public  prosecutor  system,  £69,025,  very  slightly 
exceeded  the  cost  of  the  English  system,  £62,015,  on  a  portion  of 
the  population  equal  to  that  of  Ireland.  The  slightly  greater  cost 
of  the  public  prosecutor  system  in  Ireland  was  far  more  than 
counterbalanced  by  having  only  9^  in  each  10,000  of  the  population, 
instead  of  14,  as  in  England  and  Wales,  confined  at  the  cost  of  the 
State  in  gaols,  convict  prisons,  and  reformatories.  These  institu- 
tions cost  only  £187,155  in  the  year  in  Ireland,  as  compared  with 
a  cost  of  £239,926  in  an  equal  population  in  England  and  Wales, 
or  £52,771  less.  The  Irish  system  does  not  meet  one  class  of  cases 
as  to  which  there  is  a  strong  demand  for  a  public  prosecutor 
intervening — frauds  connected  with  public  companies  and  embezzle- 
ments on  private  people.  These  are  left  to  the  private  prosecutor. 
This  arises  in  part,  doubtless,  from  the  idea  that  crimes  of  this 
class  seldom  occur  without  some  great  carelessness  or  neglect  of 
checking  on  the  part  of  the  person  injured,  making  it  proper  for 
them  to  bear  the  cost  of  prosecution.  This  view  could,  however, 
be  met  without  intrusting  the  conduct  of  the  cases  to  them,  with 
the  strong  temptation  to  abandon  a  prosecution  that  must  disclose 
their  own  neglect  and  want  of  caution.  The  true  plan  would 
appear  to  be,  not  only  in  those  cases  of  fraud  and  embezzlement, 
bat  in  all  cases  where  crimes  arose  to  any  considerable  extent  from 
culpable  carelessness  or  neglect,  or  from  provocation  of  the  person 
against  whom  the  crime  was  committed,  to  give  the  Court  power, 
while  punishing  the  crime  on  the  one  hand,  to  eiward,  on  applica- 
tion of  the  public  prosecutor,  the  whole  or  any  portion  of  the  costs 
to  be  paid  by  the  person  whose  neglect  or  provocation  led  to  the 
crime  being  committed. — Times. 

AssodatumfoT  the  Beform  and  Codification  of  the  Law  of  Nations. 
—The  fifth  annual  conference  of  the  above  Association  was  held  at 
Antwerp  this  year,  when  Lord  O'Hagan  presided  over  its  delibera- 
tions. His  lordship  opened  the  conference  with  an  interesting 
address,  in  which  he  traced  the  history  of  the  Association  from  its 
formation  in  America  in  1873  down  to  the  present  year.  Papers 
were  read  on  "  The  Execution  of  Foreign  Judgments,"  "The  Obli- 
gation of  Treaties,"  "The  Bankruptcy  Laws,"  "The  Surrender  of 
Criminals,"  and  other  subjects.  The  debates  on  the  committee  on 
General  Average  attracted  much  attention,  and  the  report  of  the 
committee  was  finally  adopted  by  the  conferenca  The  following 
are  the  rules  agreed  on,  which  are  modifications  of  the  York  Bules 
of  General  Average : — 

Bale  I. — No  jettison  of  deck  cargo  shall  be  made  good  as  general  average 
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Eyeiy  Btmctoie  not  bailt  in  with  the  fiwme  of  the  yeaael  shall  be  conmdeni 
to  be  a  part  of  the  deck  of  the  yeaaeL 

Rale  II. — Damage  done  to  goods  or  merchandise  by  water  which  onavoid- 
ably  goes  down  a  ship's  hatches  opened,  or  other  opening  made,  for  the  paipoee 
of  m£udng  a  jettison,  shall  be  made  good  as  general  average,  in  case  the  loss  by 
jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing,  or  othennse  from  derangement  of 
stowu;e  consequent  upon  a  jettison,  shall  oe  made  good  as  general  average,  in 
case  the  loss  bv  jettison  is  so  made  ^food. 

Rule  III. — Damage  done  to  a  ship  or  caiffo,  and  either  of  them,  bv  water  or 
otherwise,  in  extinguishing  a  fire  on  board  the  ship,  shall  be  general  aveiage ; 
except  that  no  compensation  be  made  for  damage  done  by  water  to  packi^ 
which  have  been  on  fire. 

Rule  IV. — Loss  or  damage  caused  by  cutting  away  the  wreck  or  remiuns  of 
spars,  or  of  other  things  which  have  previously  oeen  carried  away  by  sea  peiil, 
shall  not  be  made  good  as  general  average. 

Rule  v. — When  a  ship  is  intentionally  run  on  shore  because  she  ib  sinking 
or  driving  on  shore  or  rocks^  no  damage  caused  to  the  ship,  the  cargo,  and  the 
freight,  or  any  or  either  of  them,  by  such  intentional  running  on  &ore,  shall 
be  madegood  as  general  average. 

Rule  Yl. — Damage  occasioned  to  a  ship  or  caigo  by  carrying  a  press  of  sail 
shall  not  be  made  good  as  general  average. 

Rule  YII. — When  a  ship  shall  have  entered  a  port  of  refo^  under  such  cir- 
cumstances that  the  expenses  of  entering  the  ]^rt  are  admissible  as  general 
average,  and  when  she  shall  have  sailed  thence  with  her  original  cargo  or  a  part 
of  it,  the  corresponding  circumstances  of  leaving  such  port  shall  likewise  be  so 
admitted  as  general  average ;  and  whenever  the  cost  of  discharging  cargo  at 
such  port  is  admissible  as  ^neral  average,  the  cost  of  re-loading  and  stowing 
such  cargo  on  boeurd  the  said  ship,  togetiier  with  all  storage-charges  on  each 
canzo,  shall  likewise  be  so  admitted. 

Rule  YIII. — When  a  ship  shall  have  entered  a  nort  of  refu^  under  the  dr 
cumstances  defined  in  Rule  VII.,  the  wages  and  cost  of  maintenance  of  the 
master  and  mariners,  from  the  time  of  entering  such  port  until  the  ship  shaU 
have  been  ready  to  proceed  upon  her  voyage,  shall  be  made  good  as  general 
average. 

Rule  IX. — Damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge,  shall 
not  be  admissible  as  general  average  in  case  such  cargo  shall  have  ^en  dis- 
charged at  the  place  and  in  the  manner  customary  at  that  port  with  ships  not 
in  distress. 

Rule  X. — The  contribution  to  a  general  average  shall  be  made  upon  the 
actual  values  of  the  property  at  the  termination  of  the  adventure,  to  which 
shall  be  added  the  amount  made  good  as  general  average  for  property  sacrificed ; 
deduction  being  made  from  the  shipowner's  freight  and  passage-money  at  ri^k 
of  such  port-charges  and  crew's  wages  as  would  not  have  b^n  incurred  had 
the  ship  and  car^o  been  totally  lost  at  the  date  of  the  general  average  act  or 
sacrifice ;  deduction  being  also  made  from  the  value  of  the  property,  of  all 
chmrges  incurred  in  respect  thereof  subsequentiy  to  the  arising  of  the  claim  to 
genial  average. 

Rule  XI.---In  every  case  in  which  a  sacrifice  of  cargo  is  made  good  as  general 
average,  the  loss  of  freight  (if  any)  which  is  caused  oy  such  loss  of  caxgo  shall 
likewise  be  so  made  good. 

Rule  XII. — ^The  value  to  be  allowed  for  goods  sacrificed  shall  be  that  Talne 
which  the  owner  would  have  received  if  sucn  goods  had  not  been  sacrificed. 

Beports  from  the  Committees  on  Bills  of  Exchange,  International 
Copyright,  the  Law  of  Patents,  and  other  subjects,  were  read;  and 
the  work  of  the  congress  was  brought  to  a  close  on  Monday^ 
September  3rd.    We  regret  to  observe  that  Scottish  law  does  not 
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«eem  to  have  had  a  single  representative  at  this  congress.  We  are 
the  more  surprised  at  this  as  the  interest  shown  in  Professor 
Lorimer's  lectures  in  Glasgow  last  summer  proves  that  the  philoso- 
phical  study  of  law  is  a  subject  which  has  its  attractions  for  not  a 
few  in  this  country.  We  hope  that  next  year  we  may  see  Scotland 
taking  a  part  worthy  of  her  at  the  meeting  of  the  Association, 

Perils  of  English  Mortgages. — ^The  pitfalls  that  beset  the  rights  of  a 
mortgagee  under  the  English  law  of  real  property  are  well  illustrated 
in  the  two  recent  cases  of  Teesdalev.  Braithwaite  (35  L.  T.  Eep.  590, 
and  36  L.  T.  Eep.  601)  and  Ee -Poster  and  Zis^cr  (36  L.  T.  Rep.  582). 
In  the  former  a  husband  and  wife  had  entered  into  a  postnuptial 
marriage  settlement,  whereby  the  wife  conveyed  to  trustees  her  real 
estate  with  the  usual  provisions  of  liferents  firat  to  herself,  then  to  her 
husband,  and  the  fee  to  the  children.  The  husband  discharged  his 
l^al  rights.  Some  years  afterwards  the  husband  and  wife  concurred 
in  mortgaging  the  property  for  loans  of  £1400.  In  doing  so  they 
delivered  over  some  of  the  titles,  but  suppressed  the  marriage 
settlement.  In  1874  the  husband  became  bankrupt,  and  the 
mortgagee  discovered  its  existence.  He  then  sought  to  establish 
the  validity  of  his  mortgage  in  an  action  to  which  he  called  the 
trustees  of  the  settlement,  the  husband  and  wife,  and  their  children, 
and  the  trustee  in  bankruptcy.  The  latter  disclaimed  ,all  interest, 
but  the  others  appesured  in  support  of  the  settlement'  First  the 
Vice-Chancellor  and  now  the  Court  of  Appeal  have  very  reluctantly 
sustained  the  validity  of  the  settlement  as  against  the  mortgage. 
The  ground  of  judgment  is  that  the  settlement  was  for  valuable 
consideration,  because  the  parties  thereby  modified  their  rights  at 
common  law.  Thus  the  mortgagee's  security  is  cut  away  except 
against  the  husband's  reversionary  life  interest, — a  very  shadowy 
security.  Lord  Justice  James,  in  delivering  the  judgment  of  the 
Court  of  Appeal  remarked  "  It  is  a  hard  case  to  hold  that  in  con- 
sequence of  want  of  registration,  or  whatever  it  may  be  in  this  case, 
people  can  make  a  conveyance  one  day  to  one  person,  and  another 
conveyance  of  the  same  estate  the  next  day  to  some  other  person. 
That  however  is  the  state  of  the  law." 

In  the  other  case  the  facts  Were  somewhat  similar,  and  a  similar 
judgment  was  delivered 
To  a  Scotch  lawyer  these  judgments  are  startling. 
From  one  point  of  view  our  system  of  registration  makes  a  great 
difference ;  for  the  mortgagee,  on  putting  his  security  upon  record, 
could  be  independent  of  any  prior  personal  right  of  wMch  he  had 
no  notice. 

But  apart  from  that  view  it  does  seem  inequitable  to  allow  the 
spouses  to  take  advantage  of  their  own  fraud, — ^for  even  the  wife's 
Ufe  interest  under  the  settlement  was  held  not  attachable  by  the 
mort^gee,  on  the  ground  that  the  settlement  restrained  her  from 
anticipation.  Nor  can  the  children  be  looked  upon  as  innocent 
third  parties  who  had  given  value,  for  the  conveyance  to  them 
^as  gratuitous  and  voluntary. 
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That  a  latent  postnapUal  deed  by  husband  and  wife,  conceived 
pnrely  in  the  interest  of  themselves  and  their  children,  they  retain- 
ing the  control  of  the  titles,  should  be  allowed  to  cut  out  a 
subsequent  mortgage  by  theniselves  for  value,  seems  a  very  in- 
equitable thing.  Scotch  mortgagees  ought  to  be  grateful  that  they 
do  not  live  under  such  a  rigiTiie. 

Opening  of  New  Sheriff  Court  Buildings  at  KirkwaH — Sheriff 
Thoms  formally  opened  the  new  Court  House  at  Slirkwall  on 
Monday  the  27th  of  August  Considerable  interest  seems- to  have 
been  manifested  on  the  occasion,  and  the  Sheriff,  Sheriff-Substitute, 
Magistrates,  and  officials  and  Procurators  of  the  Court  walked  in 
procession  firom  the  old  Court  House  to  the  new.  Sheriff  Thoms 
gave  an  interesting  address,  in  which  he  sketohed  the  judicial 
history  of  Orkney  fit>m  early  times  down  to  the  present  He  also 
expressed  bis  opinion  that  the  clauses  in  the  new  Sheriff  Court 
Act  conferring  a  limited  heritable  jurisdiction  on  the  Sheriff  would 
be  productive  of  much  good  in  Orkney.  The  learned  Sheriff  was 
congratulated  by  the  Procurators  on  the  success  of  his  efforts  to 
procure  better  accommodation  for  the  Court  than  had  hitherto  been 
enjoyed,  which  congratulations  were  suitably  acknowledged.  The 
Procurators  of  Court  appeared  for  the  first  time  in  robes,  or,  as  the 
senior  Procurator  expressed  it  in  a  speech,  "  robed  out  of  their 
original  simplicity;  but,"  he  continued, '' he  trusted  those  gowns 
would  never  come  to  be  considered  as  cloaks  of  covetousness,  and 
that  they  should  never,  by  word  or  deed,  dishonour  the  cloth" 
The  new  Court  House,  though  possessing  no  great  architectural 
ornamentation,  is  said  to  be  a  handsome  and  commodious  building. 

An  English  Journalist  on  a  Scottish  Judge, — "  Lord  Young,  who 
when  Lord  Advocate  gave  the  coup  de  grdce  to  Mr.  Gladstone  s 
administration  by  his  harsh  and  unfeeling  treatment  of  the  late 
Mr.  Glassford  Bell,  Sheriff  of  Glasgow,  is  well  known  as  a  setter- 
at-defiance  of  judicial  etiquetta  So  little  does  he  value  his  position 
as  a  judge  of  the  supreme  Scottish  tribunal,  except  for  its  emola- 
mente,  that  he  habitually  drops  the  'Lord'  and  clings  to  plain 
*  George  Young,'  prefixed  with  'The  Right  Honourabla'  So,  too, 
— why,  no  one  knows,  unless  it  be  on  the  score  of  a  pitiful  economy, 
yet  Mr.  Young  is  no  miser — ^that  gentleman  discards  the  red  bows 
which  are  quite  as  much  de  rigeur  on  the  Scottish  judicial  robe  as 
are  the  black  and  yellow  taUs  on  the  English  ermine  tippet  A 
fresh  instance  of  the  learned  gentleman's  nonconformist  proclivities 
has  just  been  exhibited  at  Liverary,  where,  the  Circuit  being  a 
'maiden'  one,  'plain  Mr.  Young'  appeared  on  the  Bench,  sur- 
rounded by  the  municipal  authorities,  clad  simply,  but  scarcely,  I 
should  say,  unostentatiously,  in  '  a  pilot-cloth  pea-jacket'  I  sup- 
pose it  is  aJl  right ;  but  it  appears  to  me  that  while  one  is  a  judge 
it  is  also  just  possible  that  one  may  do  things  which  are  injudicious 
and  inartistic. ' — The  World, 


THE  MONTH.  577 

Social  Science  Congress, — The  annual  meeting  of  the  Association 
for  the  Promotion  of  Social  Science  was  commenced  at  Aberdeen 
on  the  19th  of  September.  On  the  20th  Lord  Giflford  opened  the 
Jurispradence  and  Law  Amendment  Section  with  an  address,  in 
which  he  treated  of  law,  1st,  as  a  science,  and  2n^,  as  not  arbitrary. 
Papers  were  read  in  this  section  by  Professor  Sheldon  Amos  and 
Mr.  H.  T.  Young  upon  the  question  "  Whether  the  jurisdiction  of  a 
nation,  civil  or  criminal,  over  the  seas  adjoining  its  territory  ought 
to  be  general  or  limited,  and  if  limited,  to  what  extent  ? ''  Mr. 
John  M'Laren,  Advocate,  read  a  paper  on  Married  Women's  Pro- 
perty, and  Professor  W.  A  Hunter  one  on  the  law  of  Landlord 
and  Tenant  Miss  Burton  discussed  the  question  of  Factory  Legis- 
lation for  Women,  and  Mr.  Serjeant  Cox  treated  of  "  Some  Land 
Law  Eeforms."  Lord  Toung  opened  the  Education  Department 
with  an  able  and  interesting  address,  and  the  Lord  Advocate  did 
the.  same  in  the  Eepression  of  Crime  section.  In  the  address  of 
the  latter,  the  learned  gentleman  dealt  with  four  questions — 1.  How 
to  prevent  those  who  ai'e  not  yet  criminal  from  becoming  criminal ; 
2.  How  to  prevent  criminals  exercising  their  vocation  in  commit- 
ting crime;  3.  How  best  to  bring  criminals  to  justice;  4  How  to 
deal  with  them  in  the  best  interests  of  society.  In  this  section 
papers  were  read  by  (amongst  others)  Sheriff  Comrie  Thomson,  on 
Labour  in  Prisons  and  Eeformatory  Schools,  and  b)''  Major  Eoss, 
Chief  Constable  of  Aberdeeilshire,  on  Our  Detective  System,  in  which 
he  advocated  an  active  and  a  reserve  detective  force,  the  latter  to 
be  made  up  of  men  who  had  served  in  the  active  force  for  three 
years.  The  time  at  which  we  have  to  go  to  press  prevents  us  from 
alluding  to  the  various  papers  in  detail,  but  we  hope  to  have  an 
opportunity  of  doing  so  in  an  early  number  of  the  JourTud. 

AppozTUments. — JoHN  HiLL  BuRTOX,  Esq.,  Advocate,  L.L.D., 
Historiographer  Boyal  of  Scotland,  has  been  appointed  a  Commis- 
sioner under  the  Prisons  (Scotland)  Act,  1877.  Mr.  Burton  is  well 
known  both  as  a  distinguished  author  and  as  an  excellent  man  of 
business.  As  secretary  to  the  Prison  Board  of  Scotland  his  industry 
and  efficiency  have  been  beyond  all  praise. 

William  John  Mure,  Esq.,  Advocate  (1871),  has  been  appointed 
secietary  to  the  Boyal  Commission  on  the  sale  and  consumption  of 
Bxciseable  Liquors  in  Scotland. 


^he  Scottish  %ato  M^q^zxnt  mi  Sheriff  (JTourt  JBitfoxttx. 

ZETLAND  SHERIFF  COURT. 
Sherifib  Thoms  and  Mure. 

CESSIO,  HARRISON  V.  JAMIBSOK. 

This  petition  for  cesaio  was  presented  by  a  debtor  who  had  also  applied  for 
sequestration  to  the  Lord  Ordinary  on  the  bills  under  the  Bankrupt  Acts,  and 
VOL.  XXI.  NO.  CCL. — OCTOBER  1877.  2  R 
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it  prayed  for  interim  liberation  as  by  a  debtor  in  priBon  under  section  S6  of  the 
Shnin  Court  Act  of  1876.    The  following  interlocatoza  and  notea  explain  the 
,  points  raised  in  the  case,  and  the  procedure  therein :— r 

"  Lermek,  22nd  June  1877.— The  Sheriff-Substitute  haying  considered  the 
foregoing  petition  with  the  production  certifying  that  the  petitioner  u  in 
prison,  appoints  the  petitioner  to  giye  forty-eight  hours'  notice  to  the  incar- 
cerating creditor,  or  his  known  agent,  of  this  petition  containing  the  {petitioner's 
motion  for  liberation,  and  further  appoints  tne  petitioner  to  giye  notice  of  thL« 
application  in  the  Jklinburgk  OazeUe^  requiring  all  his  creditors  to  appear  within 
the  Court  House  at  Lerwick  on  Tuesday,  the  31st  day  of  July  next,  at  eleven 
o'clock  forenoon,  such  notice  in  the  Edinburgh  Gazette  not  being  less  than 
thirty  days  previous  to  the  said  diet  of  compearance ;  and  appoints  the 
petitioner,  within  five  days  from  and  after  the  date  of  such  notice  in  the 
Edinburgh  Gazette,  to  send  letters  to  all  the  creditors  specified  in  the  foregoing 
petition  containii^  a  copy  of  the  said  notice  (paying  the  postage  thereof),  or  in 
ms  option  to  cite  them  in  terms  of  law,  for  doing  whereof  grants  wanant 
accordingly  :  Ordains  the  petitioner  to  appear  in  Court  on  the  acK>ye-mentioned 
day  for  public  examination,  and  appoints  nim  on  or  before  the  sixth  lawful  day 
pnor  to  the  said  diet  to  lodge  with  the  Sheriff-Clerk,  to  be  patent  to  aU  con- 
cerned, a  state  of  his  aiiiEdrs,  subscribed  by  himself,  and  all  his  books  and  docu- 
ments relating  to  his  affairs,  together  wiUi  a  copy  of  the  said  Gasette  and 
evidence  of  the  due  intimation  of  said  notice  being  given  to  his  creditors  or  a 
proper  execution  of  citation  as  required  by  the  statute." 

^'Andrew  Mubx." 

**Lertinekj  2!iih  June  1817.— Galloway  moved  the  Court  to  liberate  the 
petitioner  under  this  process,  and  stated  tiiat  the  whole  amount  of  his  debts  did 
not  exceed  £500,  to  which  the  agent  of  the  incarcerating  creditor  replied  that 
the  petitioner  had,  prior  to  the  date  of  presenting  his  petition  for  cessio,  applied 
in  the  Bill  Chamber  for  sequestration  of  his  estates  with  concurrence  of  h» 
brother  William  B.  M.  Harrison,  and  that  sequestration  has  been  awarded  witii 
protection  against  diligence  until  the  first  meeting  of  creditors,  and  that  he  was 
also  petitionmg  for  liberation  in  the  Bill  Chamber  ;  and  he  pleaded  that  this 
motion  was  incompetent  in  the  circumstances.  The  petitioner's  agent  admitted 
that  he  had  appbed  for  sequestration  but  made  no  further  admiasiona,  and 
pleaded  that  the  chief  object  of  the  process  of  cessio  was  to  obtain  liberation 
from  prison,  and  that  the  two  processes  are  not  inconsistent." 

"  Lenoick,  26t^  June  1877.— The  Sheriff-Substitute  having  considered  this 
petition,  with  the  preceding  minute  of  meeting  of  the  petitioner's  and  inca^ 
ceratiujg;  creditor's  agents,  and  having  heard  parties,  grants  warrant  for  intenm 
liberation  of  the  petitioner  John  Harrison  on  condition  of  his  finding  sufficient 
caution  by  bond  for  £200  to  appear  at  all  diets  of  this  process,  and  also  binding 
the  cautioner  to  present  the  petitioner  the  said  John  Harrison  at  the  prison  of 
Lerwick  for  re-incarceration  if  this  cessio  be  refused,  or  this  interim  warrant  be 
.  recalled,  which  the  incarcerating  creditor  shsJl  be  entitled  to  move  the  Conit 
to  do  on  sufficient  grounds,  in  the  event  of  the  Lord  Ordinary  refusing  Hbexa- 
tion  to  the  petitioner  in  the  seijuestration  for  which  he  has  applied  in  the  Bill 
Chamber  of  the  Court  of  Session,  and  in  the  event  of  the  creaiton  under  the 
said  sequestration  at  anj  of  their  meetings  refusing  to  grant  to  the  petitioner 
personal  protection,  besides  any  other  ground  upon  which  this  intenm  libeis- 
tion  should  be  recalled,  and  decerns.  Andbbw  Mubb. 

*^  Note, — The  petitioner  having  previously  applied  for  sequestration  and 
liberation  in  the  jBill  Chamber,  and  then  raised  this  process  of  cessio,  has  com- 
plicated the  ground  upon  which  liberation  may  oe  granted.  The  Act  of 
Sederunt  regulating  processes  of  cessio  honorumj  dated  6th  June  1839,  section 
10,  requires  that  when  the  process  has  been  raised  by  a  bankrupt  under 
sequestration,  he  must  produce  a  certificate  under  the  hands  of  the  trustee  or  a 
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majority  of  the  commissioners,  stating  whether  he  has  attended  the  diets  of 
examination,  and  made  a  full  surrender  of  his  estate,  and  duly  complied  in  other 
respects  with  the  requisites  of  the  Bankrupts  statute.  This  negatives  the  con- 
tention in  argument  of  the  respondent  that  the  application  for  cessio  was 
wholly  iiicomi>etent  It  is  clearly  implied  that  cessio  is  competent  even  pend- 
ing a  sequestration  ;  but  the  condition  of  pursuing  such  a  process  was  that  the 
certificate  above  mentioned  shall  be  produced  therewith,  and  the  question 
raised  in  the  present  case  is  whether  this  condition  still  holds  under  the  pro- 
visions of  the  Sheriff  Court  Act  of  1876.  T}ie  26th  section  of  that  Act  amends 
the  previous  law,  and  extends  the  circumstances  in  which  an  insolvent  debtor 
may  apply  for  cessio.  It  is  now  enough  that  the  debtor  is  insolvent  and  under 
a  chai^  to  pay  to  make  the  process  competent,  which  is  further  confined  to  the 
Sheriff  Court  only.  The  party  has  also  a  right  given  him  under  the  new  statute 
to  apply  for  interim  liberation  after  forty-eight  hours'  notice  to  the  creditor. 
These  regulations,  though  they  must  be  read  along  with  the  former  law,  imply 
a  repeal  of  the  condition  in  the  10th  section  of  the  Act  of  Sederunt  The  two 
provisions  are  inconsistent,  and  cannot  stand  together  ;  and  the  subsisting  rule 
must  be  determined  by  the  principle  posteriara  derogcmt  prioribits.  But  the 
petitioner's  own  act  of  taking  out  sec[uestration  and  moving  for  liberation  in 
the  Bill  Chamber  complicates  the  position  of  matters,  and  makes  it  necessary  to 
add  the  conditions  stated  in  the  interlocutor  to  the  right  of  liberation. 

«A.M.'' 
**  Lerwick,  2nd  July  1877.— The  defender  appeals  to  the  Sheriff. 

"  W.  SiBVWRiGHT,  for  Defender  J' 

^  Lerwicky  9(^  July  1877. — The  Sheriff  having  considered  the  respondent  and 
defender's  appeal,  appoints  parties'  procurators  to  be  heard  at  the  Sheriff's  en- 
suing sittings.  Geo.  H.  Thomb." 

**  Note. — Parties*  procurators  will  be  heard  in  the  first  place  on  the  com- 
petency of  the  appeal  taken  as  it  is,  without  the  leave  of  the  Sheriff-Substitute. 

"  G.  H.  T." 
"  At  Lerwick^  the  thirty-first  day  of  July,  eighteen  hundred  and  seventy-seven 
years.    In  presence  of  Andrew  Mure,  Esq.,  Sheriff-Substitute  of  Caith- 
ness, Orkney,  and  Zetland  at  Lerwick  : 

"Compeared  James  Kirkland  Galloway,  solicitor,  Lerwick,  aeent  for  the 
pursuer,  and  William  Sievwright,  solicitor,  Lerwick,  agent  for  the  defender, 
whereupon  Mr.  Galloway  stated  that  on  the  2nd  of  July  current  an  appeal  to 
the  Sheriff  was  minuted  in  reference  to  the  interlocutor  of  twenty-fifth  Jime 
last  which  had  stopped  his  procedure,  and  in  respect  of  clause  31  of  the  Sheriff 
CJourt  Act  of  1876  and  of  the  case  of  Martin,  23rd  December  1837,  16  S.  298, 
the  case  was  imder  appeal  to  the  Sheriff  and  not  now  before  the  Sheriff-Sub- 
stitute, and  he  pleadea  no  process.  Mr.  Sievwright  contended  that  the  case 
quoted  had  no  oearing  on  the  merits,  and  that  the  interim  liberation  did  not 
affect  the  cessio  on  its  merits  and  proceeding  with  it  He  further  stated  several 
objections  to  the  procedure  and  craved  in  respect  of  these  that  the  petition  for 
cessio  should  be  dismissed. 

"  The  Sheriff-Substitute,  in  respect  that  such  a  result  would  be  utterly  in- 
consistent with  the  hearing  of  the  appeal  at  the  Sheriff's  ensuing  sittings,  ab- 
stained from  writing  any  interlocutor,  and  directed  the  Sheriff  Clerk  to  make 
this  minute  of  the  proceedings.  J.  Scott  Smith,  Sheriff  Clerk.*' 

"  Lertoick,  30th  Aumut  1877. — The  appellant  craves  leave  to  abandon  or  with- 
draw this  appeal,  ana  renews  motion  to  dismiss  petition  with  expenses. 

"  W.  Sievwright." 

"  Lertoick,  30th  August  1877. — Gkdloway,  for  petitioner,  consents  under  re- 
servation of  all  questions  as  to  competency,  and  craves  expenses  of  appeal  and 
calling  first  meeting,  and  that  Shenff  appoint  meeting  of  creditors  of  new. 

"  J.  lUBKLAND  Galloway." 

"  Lerwick,  20th  August  1877.— The  Sheriff  having  considered  minutes  by  the 
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parties  of  tliis  dale,  grants  leave  to  withdraw  the  appeal  under  the  reservation 
stated  bj  the  petitioner,  and  of  consent  adjooiiLs  the  debate  as  to  the  com- 
petency, and  on  the  motions  for  expennes,  etc,  until  Monday,  3rd  Seiileinber, 
at  ten  o'clock,  and  appoints  the  petitioner  between  and  the  debate  to  lodge  an 
account  of  the  expenses  he  claims.  Qso.  H.  Thoms.'* 

<<  Lerwickj  3rd  September  1877.— The  Sheriff  having  heard  parties'  procuzaton 
on  the  motions  of  parties  as  above  minuted,  dismisses  the  petition^  with 
expenses  in  favour  oi  the  objecting  creditor  against  the  petitioner  as  the  same 
may  be  taxed,  and  decerns.  Gbo.  H.  ThOxb." 

AcL — GcUloway. Alt — Siemorighi. 

"  Note. — Although  this  petition  craves  liberation  from  prison,  the  petitioner 
has  not  set  forth  the  amount  of  caution,  and  the  name  of  the  cautioner  or 
cautioners  offered  by  him,  in  terms  of  section  11  of  the  Act  of  Sederunt  of  6th 
June  1839.  B^  section  4  of  that  Act  of  Sederunt  it  is  further  provided  that 
when  the  petition  prays  for  liberation  that  prayer  shall  be  specially  intimated 
by  the  notice  in  the  Gazette  and  by  the  letters  sent  to  the  crediton.  As  regards 
both  sections  it  is  admitted  that  these  provisions  have  been  diBo^^q^arded  by  the 
petitioner.  He  contends  that  being  inconsistent  with  the  provisions  of  section 
26  of  the  Sheriff  Court  Act  of  1876,  sub-section  3,  the  above-mentioned 
sections  of  the  Act  of  Sederunt  have  been  by  implication  repealed.  The 
Sheriff  cannot  concur  in  this  view.  In  fact  the  observance  of  these  provirions 
seems  all  the  more  necessary  now  that  interim  liberation  can,  as  in  this  case,  be 
obtained  alter  forty-eight  hours'  notice  to  the  incarcerating  creditor  or  his 
agent,  and  on  caution  '  to  present  the  applicant  at  the  prison  for  re-incaroera- 
tion  should  the  cessio  be  refused,  or  the  vnierim  warrant  recalled.*  These  Itft 
words  must  be  taken  in  connection  with  the  provision  in  the  succeeding  su1>- 
section  (4)  that  *  warrants  of  interim  protection  or  interim  liberation  shall  re- 
main good  tiU  recalled.'  The  object  evidently  was  to  preserve  to  creditors 
other  than  the  incarcerating  one  the  right  to  attempt  to  get  recall  of  inteiin 
liberation  if  they  have  good  groimds  for  doing  so.  And  to  remove  all  doubts 
as  to  the  notices  to  creditors^  with  this  among  other  objects  being  unaltered,  iti& 
further  specially  enacted  m  the  next  sub-section  (6), '  Any  notices  or  intima- 
tions required  by  law  to  be  given  to  creditors  shall  be  suffi^ently  given  in  the 
case  of  creditors  furth  of  Scotland,  if  given  to  their  known  agents  or  mandatories 
in  Scotland.' 

"  A  motion  was  made  to  have  the  petition  amended  (so  as  to  coiiect  its 
defects)  under  section  24  of  the  Act  of  1876  ;  but  as  the  Sheriff  was  of  opinion 
that  the  equitable  condition  of  pa3rment  to  the  objector  of  aU  his  expenses mnst 
be  attached  and  fulfilled  previous  to  amendment,  and  it  was  admitted  at  the 
Bar  that  that  condition  could  not  be  fulfilled,  the  Sheriff  has  at  once,  to  prevent 
the  case  being  hung  up,  refused  the  motion  and  dismissed  tbe  petition. 

Act. — Duncan  <&  Galloway. AU, — WiUiam  Sievwright. 


PERTH  SMALL  DEBT  CX)URT. 
Sheriff  Babclat. 

MB8.  RACHEL  NIYSN  OR  MILLEB  AND  HUSBAND  V.  THE  NOBTH  BBITIBH 
BAILWAY  COMPANT. 

The  circumstances  of  the  case  are  set  forth  in  the  following  note : — 
"  Perth,  ^th  August  1877.— This  is  an  action  of  damages  for  £30,  restricted 
to  '  j£12,  being  loss  and  damages  sustained  by  the  pursuers,  and  as  a  solatium 
to  them  in  consequence  of  the  female  pursuer  having  on  or  about  the  Ist  day 
of  June  last  fallen  and  injured  herself  at  the  Abemethy  station  of  the  tie- 
fenders'  line  of  railway,  through  the  fftult  of  the  defenders  in  not  drawing  tbt 
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tnin  in  wbich  the  female  ponuer  waa  travelling  (beinff  the  4.10  p.m.  train 
from  Perth)  on  said  day  np  to  the  platfonn,  and  in  ner  being  not  only  not 
warned  not  to  alight,  and  not  aaaisted  to  alight,  bnt  ahe  was  invited  or  ordered  . 
to  alight  at  a  place  dan^roua  to  her  to  do  so  by  the  defenders,  or  those  for 
whom  they  are  responsible,  and  she  having  done  so,  as  she  was  desired,  or  at 
all  events  was  entitled  to  do,  she  snifered  a  serious  injniy  to  her  left  1^^,  and 
a  severe  shock  to  her  system.' 

^  The  facts  appearing  in  evidence  are,  that  the  pursuer,  with  a  grandchild 
and  another  woman  of  Abemethy,  took  their  passage  in  the  defenders'  train 
from  Perth  to  Abemethy  on  the  afternoon  of  the  Ist  June.  It  was  proved 
Uiat  the  guard's  van,  being  the  last,  and  the  car  in  which  the  pursuer  was 
seated  were,  on  the  arrival  of  the  train  at  Abemethy,  not  up  to  the  platform. 
The  porter  (though  denying  or  not  recollecting  it)  was  proved  oy  three 
witnesses  to  have  called  out  to  the  pursuer  by  name  to  alight.  Her  grandson 
first  stepped  out,  and  fell  on  his  hands  without  sustaining  injury.  But  the 
pursuer,  a  woman  upwards  of  sixty  years  of  age,  in  alighting  fell  on  her  face 
and  sprained  her  ankle.  The  third  passenger,  who  was  also  to  come  out, 
seeing  the  fall  of  the  two  passengers,  refused  to  leave  at  that  place,  and  was 
carri^  forward  to  the  platform,  and  there  left  in  safety.  The  pursuer  made 
no  immediate  complaint  either  to  the  porter  or  stationmaster,  but  she  im- 
mediately felt  pain,  which  subsequently  mcreased.  She  first  called  in  a  bone- 
setter,  who,  of  course,  did  not,  and  was  not  likely  to,  do  her  any  cood.  She 
then  consulted  and  was  visited  more  than  once  by  the  surgeon  of  tne  district, 
and  she  had  been  seen  by  a  medical  gentleman  in  Perth.  These  two  pro- 
fessional gentlemen  testified  to  the  existence  of  the  sprain,  and  the  probability 
of  its  being  occasioned  by  the  unfortunate  leap,  and  tne  likelihood  of  its 
temporary  effects.  No  evidence  was  attempted  to  show  that  the  sprain  had 
any  other  origin  than  that  to  which  the  pursuer  attributed  it,  or  that  it  was  in 
any  way  exaggerated.  The  pursuer  made  no  complaint  to  the  ofiicials  until 
waited  on  by  the  stationmaster  on  the  7th  June,  wnen  she  mentioned  that  she 
thought  the  Company  should  allow  her  some  compensation,  from  which  he 
rather  dissuaded  her.  A  claim  was  first  formally  made  on  the  Company  on 
3rd  July. 

*'The  law  appears  well  settled  both  in  England  and  Scotland.  Bailway 
companies,  having  almost  a  monopoly  of  transit,  are  held  very  strictly  to 
obligations  for  public  safety.  Their  obligation  is  not  for  mere  transit,  but  for 
safe  access  and  egress  from  their  stations  and  carriages.  Indeed,  from  the 
little  time  allowed  for  these  purposes,  and  the  corresponding  noise  and  haste, 
tbe  termini,  and  still  more,  intermediate  stations,  involve  the  most  important 
parts  of  the  contract  Accordingly  in  England,  railway  companies  have  been 
held  liable  for  an  accident  occurring  from  a  passenger  sliding  on  a  strip  of  ice 
on  the  station,  and  also  from  the  pressure  of  a  crowd,  and  many  other  similar 
casualties  occurring  at  stations  and  not  on  transit. 

"There  are  a  variety  of  decisions  in  the  English  Courts  of  cases  where 
accidents  have  occurred,  where  trains  have  overshot  or  fiallen  short  of  a  plat- 
fonn.  These  cases,  however,  are  somewhat  in  conflict.  Where  a  passenger 
lias  recklessly  and  uninvited  opened  the  door  and  leapt  out  not  opposite  the 
platform,  it  has  been  held  that  he  has  taken  the  risk  on  himself.  But  the 
Sheriff-Substitute  has  not  found  a  single  case  where,  as  in  this,  a  passenger 
had  been  asked  to  alight,  and  did  so  and  suffered  injury,  the  Company  has  not 
been  made  liable. 

''It  was  proved  that  the  platform  at  Abemethy  is  in  height  and  extent 
similar  to  all  other  intermediate  stations  on  the  defenders'  line  of  railway. 
But  it  was  proved  that  on  Fridays  (the  market  days  in  Perth)  the  afternoon 
train  is  longer  than  on  other  days,  and  that  the  hindmost  carrii^es  on  these 
^ys  fall  short  of  the  platform.  Therefore  the  increased  length  ortrain  on  ^e 
^y  when  the  pursuer  met  with  the  accident  was  not  unusuaL  This  should 
have  been  provided  for,  either  by  an  elongation  of  the  platform,  or  by  the 
Company's  servants  taking  charge  of  the  oack  cars  so  as  to  prevent  the 
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poaaengen  receiving  injury  bj  the  greater  distance  they  had  to  step  in 
reaching  the  ground. 

"  The  defenders'  solicitor  aigned  that  the  puisaer  contributed  to  her  injnir 
by  not  taking  the  precaution  of  descending  with  her  &ce  to  the  carriage,  and 
80  taking  advantage  of  the  handlea  and  footboard.  The  Sheiiff-Subetitute  hu 
not  foand  any  an&ority  for  any  precise  or  regulated  mode  which  a  passenger 
should  adopt  in  descending  firom  a  carriage.  If  this  be  so  very  essential  to  a 
safe  descent,  then  the  Company's  servants,  where  there  is  apparent  danger, 
should  take  care  that  the  passengers  be  duly  warned  as  to  the  only  proper  and 
safe  mode  of  descent  This  is  more  necessary  in  an  intermediate  station  than 
at  a  terminus.  It  was  proved  that  one  minute  only  was  the  allotted  space  for 
stay  at  Abemethy,  both  for  the  out  and  in  going  of  passengexa  and  parcek 
Seeing  that  there  were  three  persons  in  the  same  carnage  to  leave  at  Aber- 
nethy,  it  is  not  surprising  that  the  aged  pursuer  should  be  somewhat  in  haste 
to  reach  the  ground  rather  than  risk  being  carried  on  to  Newbuigh. 

"  On  the  whole,  the  defender  appears  justly  liable  in  reparation.  But  there 
being  no  proof  of  real  pecuniary  damage  other  than  suffering  and  the  surgeon'a 
biUs,  the  Sheriff-Substitute  is  of  opinion  that  X8  is  a  sufficient  sum  for 
solatium,  including  expenses.  '         Hugh  Babclat." 

Aa.—MiteheU. AU.^J.  MiUer. 


GLASGOW  SMALL  DEBT  COURT. 
Sheriff  Clark. 

HARRIS  V.  COinffELL. 

The  following  interlocutor  explains  the  facts  of  the  case : — 
**  Glasgow,  ISth  September  1877. — Having  heard  parties'  procurators  upon  ihe 
appeal  and  considered  the  process,  for  the  reasons  assigned  in  the  subjoioe^ 
note  adheres  to  the  interlocutor  of  30th  July  1877,  appealed  against,  vkI 
decerns.  F.  W.  Clabi. 

"^ote.— The  facts  of  the  present  case  are  as  follows  :— The  pursuer  broagjit 
an  action  against  the  defenders  in  the  Small  Debt  Court,  and  obtained  decree 
in  absence  against  them,  with  expenses.  The  defenders  then  brought  a  aist, 
and  thus  obtained,  in  terms  of  the  Act,  another  opportunity  to  be  heard  on  the 
merits.  That  opportunity,  however,  they  did  not  avail  themselves  of,  and 
decree  went  against  them  as  before.  They  then  for  the  second  time  procured 
a  sist,  and  asked  once  more  for  a  hearing.  The  case  came  on  before  the 
Sheriff-Substitute,  and  the  objection  was  then  taken  by  the  pursuer  that  such 
second  sist  was  incompetent,  and  if  allowed,  would  amomit  to  abuse  of  the 
forms  of  procedure.  The  Sheriff-Substitute,  deeming  the  question  novel  and 
of  considerable  importance,  transferred  the  case  to  the  ordinary  roll  by  ordering 
written  pleadings.  A  record  was  accordingly  made  and  proof  led,  when  the 
facts  already  stated  were  established,  and  the  question  of  competency  raised. 
The  Sheriff-Substitute  held  that  a  second  sist  at  the  instance  of  the  same  party 
was  incompetent,  and  accordingly  dismissed  it  with  costs.  Against  this  judg- 
ment an  appeal  was  taken.  Mter  a  careful  consideration  of  the  whole  matter, 
I  have  come  to  be  of  opinion  that  the  Sheriff-Substitute  is  sound  in  the  view 
he  has  taken,  and  that  for  the  following  reasons : — ^The  main  purpose  and 
intendment  of  Legislature  in  the  Small  Debt  Act  is  plainljr  to  affora  a  cheap 
and  rapid  tribunal  for  the  decision  of  cases  of  small  pecumary  amount  For 
this  purpose  it  abridges  much  of  the  ordinary  forms,  it  prohibits  written  plead- 
ings, dispenses  with  agents,  and  appoints  the  procedure  to  be  of  the  most 
smnmary  viva  voce  kind.  The  only  reason  and  justification  of  this  snmmaiT 
procedure  is  the  admitted  benefit  of  despatch  and  finality  iu  matters  of  small 
amount  Now,  if  that  be  so,  it  is  plain  that  to  allow  sist  after  sist  at  the 
instance  of  the  same  party,  whether  pursuer  or  defender,  would,  in  fact,  be  to 
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defeat  the  very  intention  of  the  Legislature  in  its  most  important  point  That 
could  in  no  sense  be  called  a  Summary  Court  where  decisions  were  liable  to  be 
staved  off  for  months — ^nay,  for  an  indefinite  period — nay,  it  is  plain  that  a 
party  'poeaeaaed  of  ample  means  might  for  purposes  of  his  own  succeed,  whether 
as  pursuer  or  defender,  in  hanging  up  a  case  so  as  to  force  a  compromise,  and 
thuB  defeat  the  ends  of  justice.  It  therefore  appears  to  me  that  the  Act  simply 
means  to  give  each  side,  in  the  case  of  a  decree  in  absence,  one  opportunity 
for  being  reheard,  or  rather  heard,  on  the  merits,  and  that  anything  more  thui 
this  would  involve  a  disregard  of  the  ground  principle  of  the  Act.  For  these 
reasons,  and  without  entenng  into  any  arguments  dealing  with  technicalities, 
I  am  of  opinion  that  the  jud^ent  of  the  Sheriff-Substitute  is  sound,  and  ought 
not  to  be  disturbed.  F.  W.  C." 


fioUB  of  (SttQliBh,  ^meric^,  attb  Colonial  €mtB. 

Conflict  of  Laws. — Negligence — Mcuter  and  servant — Damage  to  a  pier 
aibroad — British  ship — Lex  toa — Lex  fori, — A  British  ship  damaged  a  pier 
affixed  to  the  soil  of  Spain,  and  was  arrested  in  that  country.  She  was  released 
on  condition  that  the  questions  of  negligence  and  damages  should  be  tried  in 
England,  the  question  of  liability  to  be  determined  on  the  same  footing  as  if 
the  case  had  been  tried  in  Spain.  A  suit  having  been  instituted  against  the 
ship  in  the  Court  of  Admiralty,  the  answer  alleged,  inter  alia^  that  the  pier 
was  part  of  the  land  of  Spain,  and  that  by  the  law  of  Spain  in  force  at  the 
time  and  place  of  the  collision,  the  master  and  mariners,  and  not  the  ship  or 
her  owners,  was  or  were  liable  in  damages : — Held  (reversing  the  decision  of 
the  Court  below),  that  so  much  of  the  answer  as  alleged  non-liability  by  the 
law  of  Spain  was  material,  and  ought  not  to  be  strucK  out ;  since  the  law  of 
Spain  was  the  law  by  which  the  liability  of  the  ship  and  of  her  owners  must 
be  determined.— rA«  M.  Moxham  (App.),  46  L.  J.  Rep.  P.  D.  &  A.  17. 

CoNTBMFT  OF  CouRT. — Order  XLIL  Rule  2 — SoUcitors-'Abusive  language — 
Assault — Apology, — An  order  was  made  in  the  suit  for  the  inspection  of  docu- 
ments at  the  office  of  C,  defendant's  solicitor.  An  order  was  iubo  made  to  stay 
the  ^ceedings  in  the  suit  till  security  was  given  for  the  costs.  E.,  plaintiff's 
solicitor,  call^  on  C,  offered  him  a  bond  as  securitv,  and  left  with  him  a  draft 
copy  of  the  bond  for  his  perusal.  E.  then  proposed  to  inspect  the  documents ; 
C.  refused  to  allow  him  to  do  so,  and  also  aecbned  to  accept  the  security.  E. 
then  left  the  office,  but  soon  after  returned,  and  asked  for  the  draft  bond.  C. 
lefased  to  give  it  up,  and  used  abusive  language  to,  and  assaulted,  E.,  but 
afterwards  apologised  for  his  conduct  On  a  motion  to  commit  C.  for  contempt, 
—Heldhy  one  of  the  Vice-Chancellors,  that  he  had  been  guilty  of  a  contempt, 
within  the  spirit,  if  not  the  letter  of  the  above  order ;  and  that  as  the  motion 
to  commit  was  originally  sustainable,  he  must  pay  the  costs  of  it ;  but  upon 
appeal  this  decision  was  reversed. — In  re  Clements  and  the  Eq^lie  of  Costa  Mica 
y.  Erlanger  (App.),  46  L.  J.  Rep.  Ch.  376. 

Dkfamation. — Staiement  of  claim  in  action — Charges  injurious  to  defendant 
—Publication  by  plaintiff  before  the  hearing, — If  plaint^'s  statement  of  claim  in 
an  action  contains  charg^es  injuriously  affecting  defendant's  character,  and  if 
plaintiff,  before  the  hearing  of  the  action,  sends  copies  of  the  statement  to 
^TBons  not  parties  to  the  action,  he  is  guilty  of  a  contempt  of  Court,  and  will 
06  restrained  from  further  publishing  the  statement,  and  ordered  to  pay  the 
^Bts  of  a  motion  to  commitlma.—Boioden  v.  Russell,  46  L.  J.  Rep.  Ch.  414 

Evidence. — Admission  of,  late  in  tried — Appeal  on  fwAs  decided  on  viva  voce 
evidence — Costs  of  printing  shorthand  notes, — In  a  suit  for  an  injunction  to 
i^cstrain  a  nuisance  caused  by  chemical  manufacture,  plaintiff's  counsel  applied 
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at  the  close  of  his  n)eech  for  liberty  to  adduce  eyidence  to  explain  (as  the 
plaintiff's  witnesses  had  had  no  opportunity  of  doing)  certain  evidence  of 
defendants'  witnesses  as  to  nozioos  vapoon  arising  from,  a  material  (asphalt] 
stated  to  be  used  in  the  manufacture  of  Tarnish  made  by  the  plaiutiffy  and  to 
show  that  the  word  asphalt  had  a  double  meaning : — Hda  (reversing  tiie  deci- 
sion of  Bacon,  V.-C),  that  the  evidence  should  be  admitted.  {BigOy  v.  Diddn- 
won,  App.,  46  L.  J.  Bep.  Gh.  280.)  Per  James,  L.J.— It  is  never  too  late  to 
admit  evidence  to  explain  an  error  arising  from  the  double  meaning  of  a  word 
(Ihid.).  Observations  as  to  the  power  of  the  Court  to  entertain  an  appeal  on 
a  question  of  fact  decided  on  viva  voce  evidence  {Ibid,),  On  the  cixcumfltanees 
of  the  case,  it  was  held  that  the  costs  of  printing  the  evidence  ought  to  he 
allowed,  and  that  the  cost  of  taking  a  transcript  lor  the  purpose  of  printing 
were  included  in  such  costs,  but  not  the  cost  of  taking  Uie  diorthand  notes 
themselves  {Ibid,), 

NsGLiaKNCB. — Penomal  injuring — Railway  company — Evidenu  of  negligent— 
Overshooting  platform, — The  train  in  which  plaintiff  was  carried  as  a  passenger 
overshot  the  platform  at  the  station  at  which  plaintiff  intended  to  ali^t, 
drawing  the  carriage  in  which  plaintiff  was  seated  beyond  the  pl^orm.  The 
porters  called  out,  <*  Keep  your  seats,"  but  not  so  as  to  be  hetund  bv  jdaintifi^ 
and  the  train  was  not  put  back.  After  waiting  a  reasonable  time,  puuntiff  got 
out,  and  in  doing  so  sustained  personal  injuries.  In  an  action  against  uie 
company  for  damages : — Held  (following  Bridges  v.  The  North  London  BaUivxni 
Chmpamf),  that  there  was  evidence  of  negligence  to  go  to  the  jury. — Rose  y. 
North  Eastern  Bailtoay  Company  (App.),  46  L.  J.  Bep.  Ex.  374. 

Mabter  and  SsRVAirr. — Liability  of  master  for  negUgenee  of  servant^ 
Servant  sent  by  master  to  another  employer — Common  employment, — ^i>efendant8, 
being  colliery  owners,  employed  W.  to  sink  a  shaft  for  them.  W.  was  to  find 
labourers  and  to  pay  them,  and  defendants  were  to  provide  steam  power  and 
engineers,  who  were  to  be  paid  bv  defendants,  but  to  work  under  the  orders 
and  control  of  W.  In  an  action  by  one  of  W.'s  workmen  against  defendaots 
for  injuries  caused  by  the  negligence  of  one  of  the  engineers, — Heldy  by  tk 
Common  Pleas  Division  and  by  the  Court  of  Appeal,  that  defendants  were  not 
liable ;  as  the  engineer  was  not  acting  as  servant  to  defendants  at  the  time  of 
the  accident,  but  in  a  conunon  employment  with  plaintiff  as  servant  of  W.— 
Rmrke  v.  The  White  Moss  Colliery  Co,  (AppX  46  L.  J.  Bep.  C.P.  28a. 

Poor  Batb. — Coal  mine — Machinery  and  buildings  in  connexion  vUh  a 
valueless  mine, — Appellants  were  the  owners  and  occupiers  of  a  coal  mine  which 
had  been  drowned  out  some  years  ago,  and  was  wholly  unproductive.  They 
constructed  an  engine  and  boilers,  together  with  an  engine  house  and  boiler 
sheds  on  certain  lands  they  had  taken  for  that  purpose,  and  also  made  a  railway 
on  part  of  such  lands  for  conveying  coals  for  the  boilers.  The  whole  of  the 
boilers,  engines,  and  plant  were  used  onl^  for  the  purpose  of  endeavourinc  to 
pump  out  the  water  from  the  mine,  but  smce  1870  the  water  had  remained  at 
about  the  same  level,  and  no  coal  luid  as  yet  been  worked  : — Heldy  l^t  though 
the  appellants  were  rateable  to  the  relief  of  the  poor  for  the  surfiEU»  lands  they 
occupied,  they  were  not  so  rateable  for  the  builoings,  boilers,  engine,  and  plant, 
and  railway,  as  these  were  only  part  of  a  valueless  colliery,  and  were  not  snown 
to  have  any  value  apart  from  such  colliery. — Tyns  Coal  Cbmpany  v.  Ovenssrt  of 
JFallsend  Parish,  46  L.  J.  Bep.  M.C.  186. 

Will. — Intention  to  appoivX  executor — Amnntment  bad  for  uneeriaiiiUyr- 
B.,  by  his  will,  left  all  his  property  to  his  three  sisters  therein  named,  or  to 
such  of  them  as  were  aUve  at  tne  time  of  his  decease,  and  appointed  '<  either 
one  of  my  three  sisters  my  sole  executrix."  Two  of  the  three  sisters  predeceased 
the  testator,  and  on  his  death  A.,  the  surviving  sister,  applied  for  a  grant  of 
probate  of  the  will  as  executrix.  The  Court  reiected  the  motion,  holaing  the 
appointment  of  "  either  of  my  three  sisters"  to  be  void  for  uncertainty.-^  At 
goods  ofBlackweU,  46  L.  J.  Bep.  P.  D.  &  A.  29. 
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PROFESSOR  LORIMER'S  INTRODUCTORY  LECTURE  TO 
THE  CLASS  OF  PUBLIC  LAW  IN  THE  UNIVERSITY 
OF  EDINBURGH— SESSION  1877-78. 

DOES  THE  CO&AN^  SUPPLY  AN  ETHICAL  BASIS  ON  WHICH  A  POLITICAL 
8UPEB8TRUCTUKE  CAN  BE  RAISED? 

Neveb,  surely,  was  the  old  saying  that  "  we  must  neither  weep  over 
human  affairs  nor  laugh  at  them,  but  try  to  understand  them" 
more  in  place  than  in  present  circumstances.  What  is  the  real 
meaning,  the  true  significance,  of  the  hideous  phantasmagoria  of 
blood  and  suffering  and  crime  which  our  newspapers  present  to  us 
every  morning  ?  We  cannot  turn  away  from  it  if  we  would,  and 
we  would  not  if  we  could ;  for  it  is  not  to  "  daff  the  world  aside,  and 
let  it  pass,"  that  you  and  I  come  here. 

The  extremes  of  sympathy  and  frivolity  which  now  divide  the 
popular  sentiment  of  this  country  between  them  are,  I  trust,  equally 
alien  to  the  frame  of  mind  in  which  you  are  about  to  commence  the 
study  of  Public  Law.  We  cannot  hope  indeed  that,  even  in  this 
quiet  haven  of  contemplation  and  thought,  we  shall  be  altogether 
delivered  from  the  agitation  of  the  world  without ;  but,  as  far  as  in 
us  lies,  we  must  strive  to  look  at  the  present  through  the  calmer 
light  of  the  past  and  of  the  future ;  or  rather,  I  ought  to  say,  we 
must  strive  to  see  the  present  as  if  it  were  past,  in  order  that  the 
future,  which  really  concerns  us,  may  disclose  itself. 

I  by  no  means  say  that  we  are  not  to  judge  of,  and  even  to  influ- 
ence, if  we  can,  that  more  immediate  future  which  we  regard  as  the 
present.  If  there  be  anything  in  the  conduct  either  of  one  of  these 
belligerents,  or  oi^  both  of  them,  which  transcends  the  limits  of 
legitimate  hostility,  the  limits  of  the  application  of  force,  which 
civilized  nations  have  set  to  themselves,  and  which  in  the  main 
they  have  now  faithfully  observed  for  generations,  we  fail  in  our 
duty  to  mankind,  ourselves  included, — nay,  we  become  accomplices 
in  crime, — ^if  we  neglect  to  stigmatize  it,  and»  to  the  extent  of  our 
power,  to  prevent  it. 
^  Having  no  opinion  of  my  own,  I  adopt  Sir  WUliam  Maix's  spelling  of  this  word. 
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Now,  tbe  slaoghter  of  the  vanquished,  the  mmder  of  the 
wounded  and  of  prisoneis  of  war,  is  a  thing  ct  this  kind ;  and  if  it 
he  trne  (and  I  fear  there  is  no  doubt  of  it)  that  such  murden,  if  not 
formally  commanded,  are  recognized  and  approved  of^  and  thus 
fonn  part  of  the  ^stem  of  war&re  adopted  ly  one  of  these  com- 
batants, then,  by  continuing  to  recognize  that  combatant  as  a 
Intimate  belligerent,  we  become  accomplices  with  him  in  a  breach 
of  the  law  of  nations. 

Gentlemen,  this  is  a  very  serious  matter,  because  the  respect  in 
which  human  life  is  held  in  any  age  or  country  is  the  surest 
measure  of  its  civilization,  and  the  levity  with  which  it  has  been 
treated  by  a  portion  of  the  press  and  of  the  puUic  in  England  will 
certainly  be  r^jarded  elsewhere  as  an  indication  of  the  moral 
degeneracy  which  has  resulted  from  our  great  material  prosperity, 
and  the  isolation  from  European  opinion  in  which  we  have  placed 
ourselves. 

I  am  anxious  to  believe,  or  at  anyrate  to  hope,  that  there  is 
much  exaggeration  in  the  reports  of  the  savi^e  mutilations  and 
inhuman  tortures  to  which  these  brave  and  unhappy  men  are  said 
to  be  subjected  before  they  are  put  to  death.  Even  in  civUized  war- 
fare there  is  much  reckless  destruction  of  life ;  but  the  perpetrators 
of  such  atrocities  as  these  must  take  rank,  not  with  civilized  nations, 
but  with  savages,  with  Ashantees,  American  Indians,  or  the  worst 
of  tbe  Shemitic  races  of  antiquity;  and  if  the  Turks,  against  whom 
only  they  are  alleged,  be  really  guilty  of  them,  their  continued 
recognition  as  belligerents  is  impossible.  Humanity  will  know 
how  to  deal  with  those  who  thus  proclaim  themselves  hostes  kumani 
generis.  But  for  the  present,  though  there  are  dark  suspicions 
which  hang  over  it,  and  though  these  suspicions  are  strengthened  by 
what  we  shall  see  presently  to  be  the  character  of  the  creed  which 
it  professes,  I  am  willing  to  acquit  the  Turkish  Goveniment,  and 
even  tbe  Turkish  regular  troops,  of  so  grievous  a  charge,  and  to 
confine  myself  to  the  simple  question  of  the  light  in  which  we 
must  regard  the  practice  of  refusing  quarter,  or,  in  other  words,  of 
putting  prisoners  of  war  to  death  by  shooting  them. 

There  is  one  instance,  and  I  hope  one  only,  not  of  a  civilized 
Government  certainly,  but  of  a  party  in  power  in  a  civilized  state, 
having  taken  upon  it  the  responsibility  of  formally  instructing  its 
generals  to  conduct  warfare  on  this  savage  footing.  During  the  reign 
of  terror  in  France  in  1794,  Alison  tells  us  that  the  Convention 
passed  a  decree  "  prohibiting  their  armies  from  giving  quarter  to  the 
British  or  Hanoverians  who  might  fall  into  their  hands."  "  Repub- 
lican soldiers ! "  said  Bar^re,  in  the  report  on  which  that  decree  was 
founded,  "  you  must,  when  victory  shall  put  into  your  power  either 
English  or  Hanoverians,  strike  without  mercy;  not  one  of  them 
ought  to  return  to  the  traitorous  territory  of  England,  or  to  be 
brought  into  France.  Let  the  English  slaves  perish,  but  let  Europe 
be  free!"    To  this  decree  the  Duke  of  York  replied  by  an  oitler  of 
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the  day,  worthy  of  the  nation  whase  forces  he  led  and  the  cause 
with  which  he  was  entrusted.  "The  National  Convention/'  he 
said,  "has  just  passed  a  decree  that  their  soldiers  shall  give  no 
quarter  to  the  British  or  Hanoverian  troops.  His  Eoyal  Highness 
anticipates  the  indignation  and  horror  which  has  naturally  arisen 
ia  the  minds  of  the  brave  troops  whom  he  addresses  upon  receiv- 
ing this  information.  He  desires,  however,  to  remind  them  that 
mercy  to  the  vanquished  is  the  brightest  gem  in  the  soldier's 
character,  and  exhorts  them  not  to  suffer  their  resentment  to 
lead  them  to  any  precipitate  act  of  cruelty  on  their  part,  which 
may  sully  the  reputation  they  have  acquired  in  the  world. 
In  all  the  wars  which,  from  the  earliest  times,  have  existed 
between  the  English  and  French  nations,  they  have  been  accus- 
tomed to  consider  each  other  in  the  light  of  generous  as  well  as 
brave  enemies,  while  the  Hanoverians,  the  allies  of  the  former, 
have  shared  for  above  a  century  in  this  mutual  esteem.  Humanity 
and  kindness  have  at  all  times  taken  place  the  instant  that  oppo- 
sition ceased,  and  the  same  cloak  has  been  frequently  seen  covering 
those  who  were  wounded,  friends  and  enemies,  while  indiscriminately 
conveyed  to  the  hospitals  of  the  conquerors.  The  British  and 
Hanoverian  armies  will  not  believe  that  the  French  nation,  even 
under  their  present  infatuation,  can  so  far  forget  their  character  as 
soldiers  as  to  pay  any  attention  to  a  decree  as  injurious  to  them- 
selves as  it  is  disgraceful  to  their  Grovemment ;  and  therefore  his 
Boyal  Highness  trusts  that  the  soldiers  of  both  nations  will  confine 
their  sentiments  of  abhorrence  to  the  National  Convention  alone, 
persuaded  that  they  will  be  joined  in  them  by  every  Frenchman  who 
possesses  one  spark  of  honour,  or  one  principle  of  a  soldier."  This 
noble  document,  as  Sir  Archibald  Alison  justly  calls  it,  had  the 
desired  effect.  '*  The  humane  efforts  of  the  British  commanders  were 
seconded  by  the  corresponding  feelings  of  the  French  officers,  and  the 
prisoners  on  both  sides  were  treated  with  the  same  humanity 
as  before  the  issuing  of  the  bloody  decree"  (vol  iii  p.  148). 

I  am  quite  aware  of  the  frightful  severity  with  which  domestic 
insurrections  have  been  put  down  in  many  countries,  and  I  ac- 
knowledge with  shame  the  existence  of  a  dark  spot  in  our  own 
domestic  annals  which  a  century  and  a  half  of  exceptional  humanity 
has  not  wiped  away.  I  shall  be  reminded,  too,  I  daresay,  of  the 
manner  in  which  the  Indian  Mutiny  and  the  Parisian  Commune 
were  suppressed.  To  such  allegations  there  is  the  simple  answer 
that,  in  both  cases,  the  sufferers  were  criminals,  convicted  of  the 
foulest  offences,  and  that  the  mode  of  execution,  by  blowing  them 
from  the  guns,  which  our  officers  selected,  whilst  it  was  the  most 
impressive,  was  at  the  same  time  the  most  humane  manner  in  which 
they  could  have  been  put  to  death.  What  I  speak  of  here  is  the 
needless  destruction  of  the  lives  of  men  accused  of  no  individual 
offences,  proceeding  from  motives  of  vengeance,  mingled  perhaps 
with  religious  fanaticism,  but  chiefly  as  a  means  of  bringing  the 
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war  to  a  successful  conclusion  by  inspiring  terror  into  the  enemj, 
and  saving  expense  to  the  captor.  That  this  is  a  measure  vhidi 
is  at  variance  with  the  laws  of  war,  even  on  the  harsh  and  doubtful 
construction  of  them  which  warrants  reprisals,  and  altogether  incon- 
sistent with  the  conditions  of  civilized  warfare  I  need  not  stop  to 
prove  to  you ;  and  that  what  is  inconsistent  with  the  conditions  on 
which  belligerent  rights  depend  justifies  their  withdrawal  by 
neutral  nations,  and  warrants  intervention,  are  propositions  which 
will  be  equally  incontestable  in  the  eyes  of  every  one  who  possesses 
the  most  elementary  acquaintance  with  the  law  of  nations.  It  is, 
I  fear,  but  too  likely  that  this  country  will  continue  to  look  on, 
as  it  does  at  present,  if  not  approvingly,  at  least  indulgently.  Its 
efforts  will  be  confined  to  extenuating  the  facts  brought  to  light  by 
the  newspaper  correspondents,  as  in  the  case  of  the  Bulgarian 
atrocities,  and  to  telling  the  Turks,  as  it  did  at  the  conference  at 
Constantinople,  that  they  had  better  do  right,  but  that  if  they  pre- 
fer to  do  wrong,  we,  at  any  rate,  will  do  nothing  to  prevent  them. 
But  how  is  the  matter  likely  to  be  viewed  elsewhere  ?  It  is  not 
probable,  I  daresay,  that  the  Ottoman  Empire,  even  if  sucoessfnl 
in  the  present  struggle,  will  again  become  dangerous  as  an  aggres- 
sive power,  though  it  ought  scarcely  to  be  forgotten  by  Austria 
that  it  is  not  yet  two  centuries  since  it  besi^ed  Vienna,  and  that 
John  Sobieskies  are  not  always  at  hand.  The  consequences  of 
permitting  the  Turks  to  combine  the  weapons  of  barbarian  with 
those  of  civilized  warfare  which  we  have  put  into  their  hands,  may, 
in  so  far  as  they  are  concerned,  be  confined  to  the  present  war. 

But  the  disciplined  soldiers  of  Bussia  are  being  subjected  to  a 
strain  to  which  no  other  soldiers  have  ever  been  exposed,  and  it  may 
well  be  a  subject  of  anxiety  to  other  nations  whether  men  who  have 
made  up  their  minds  to  face  death  in  the  field  will  be  found  equally 
indifferent  to  massacre,  more  especially  if  accompanied  by  torture 
and  mutilation.  Our  soldiers  have  often  fought  against  savages, 
but  never  against  savages  armed  and  disciplined  like  the  Turks ; 
and  even  as  regards  ourselves,  one  would  fancy  that  it  was  not  a 
very  safe  lesson  to  teach  our  Indian  Mussulmans,  that  if  they  take 
us  prisoners  they  may  cut  our  throats.  The  interests  of  England 
are,  however,  not  the  only  interests  involved  in  this  war,  though  it 
would  often  seem  as  if  we  thought  so ;  and  it  is  very  unlikely  that 
the  military  nations  of  the  Continent  will  be  equally  blind  to  the 
wider  consequences  which  might  result  from  a  retrograde  step  of 
such  magnitude  in  the  laws  of  war.  It  is  easy  to  let  loose  the 
lower  passions  of  humanity,  and  very  difficult  to  curb  them  again. 
Nothing  is  so  infectious  as  crime,  and  who  can  tell  where  such  a 
practice  as  that  of  slaughtering  prisoners  of  war  may  stop,  if  it  is 
once  permitted  to  a  state  which,  as  we  arc  exultingly  told  so  often,  has 
been  formally  admitted  into  the  bosom  of  the  European  family. 
That  France  will,  at  no  distant  date,  again  tempt  the  fortune  of 
war  by  attacking  Germany  and  striving  to  recover  her  lost  pro- 
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vinces  and  prestige,  is  what  her  elaborate  military  preparations  and 
the   uncertain  state  of  her  political  horizon  render  too  probable. 
Suppose  that,  with  the  greatly  increased  power  which  the  unifica* 
tion  of  Germany  will  enable  her  to  bring  at  once  into  the  field,  and 
with  the  advantages  for  military  purposes  which  a  highly  oiganized 
monarchy  must  possess  over  a  mushroom  repubUc  torn  by  internal 
jealousies  and  factions,  the  result  should  be  the  same  as  on  the  last 
occasion.    Every  German  tells  you  that  another  campaign  will  not 
be  permitted  to  terminate  as  the  last  one  did.    If  Germany  con- 
quers again,  she  must  conquer,  we  are  told,  once  for  all,  and  that 
the  war  will  cease  only  with  the  dismemberment  of  France.    France, 
then,  will  be  fighting,  not  for  conquest  or  for  glory,  but  for  national 
existence ;  and  what  assurance  have  we  that  in  such  straits  her  new 
Kepublic  will  be  more  humane  than  her  old  Convention,  or  that  a 
second  time  her  generals  will  be  too  magnanimous  to  obey  her  ? 
One  would  fain  think  such  an  occurrence  as  the  refusal  of  quarter 
by  one  European  nation  to  another  to  be  impossible,  and  a  few 
months  ago  I  should  certainly  have  thought  so.    But  with  the 
thoughtless  indifiei'ence  to  hfe  which,  without  any  reason  at  all,  we 
ourselves  exhibit  at  present,  who  can  venture  to  dogmatize  with 
reference  to  the  feelings  of  France  in  the  terrible  circumstances  in 
which  she  might  thus  be  placed  ?    The  French  are  a  gifted  and 
charming  people,  but  they  are  an  impulsive  people,  and  their 
impulses  have  not  always  been  in  the  direction  of  humanity.    The 
history  of  France  is  deeply  stained  with  blood-guiltiness,  whilst  the 
French  are  patriotic  beyond  almost  any  other  race.    Is  it  not  con- 
ceivable that,  in  their  agony,  they  might  say  to  themselves,  "The 
Turks  gave  no  quarter ;    Europe  looked  on  with  indifference,  and 
England's  sympathies  were  not  alienated.    Why  should  not  we  do 
the  like  to  save  France  ?    France  is  dearer  to  us  than  oceans  of 
German  blood.     The  plea  of  necessity  is  far  stronger  than  that 
which  Napoleon  uiged  when  he  shot  the  four  thousand  Albanian 
and  Amout  prisoners  after  the  siege  of  Jaffa.    Let  us  shoot  our 
prisoners"!    Tliese,  gentlemen,  are  painful  and  terrible  thoughts, 
very  unlike  those  which  fill  the  heads  of  club  gossips  and  post- 
prandial spouters,  or  of  the  darling  butterflies  who  throw  down 
their  rackets  at  lawn-tennis,  and  clap  their  pretty  hands  when  they 
hear  of  Turkish  victories.^    But  they  are  thoughts  which,  in  present 
circumstances,  cannot  well  be  absent  from  the  mind  of  the  occupant 
of  a  chair  which  exists  for  the  purpose  of  proclaiming  the  laws  of 
peace  and  war;  and  there  is  one  statesman  in  Europe,  at  all  events, 
who,  I  think  I  can  promise  you,  will  neither  dismiss  them  hghtly, 
nor  go  into  hysterics  over  them. 
But  let  us  turn  to  a  theme  which,  though  bearing  more  directly 

^  On  reperusal  I  fear  lest  these  words  shoald  read  like  a  charge  of  heartleasness 
ftgainst  my  fair  coontrywomen.     They  were  not  so  intended. 

'*  Bat  evil  it  wroaght  by  want  of  thought, 
Am  well  M  want  of  heart" 
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than  even  the  conduct  of  the  combatants  on  the  estimate  which  we 
must  ultimately  form  of  the  war,  will  carry  us  out  of  the  actual 
struogla  I  know  from  long  experience  that,  when  we  get  into  tbe 
work  of  the  class,  I  shall  find  most  of  you  to  possess  a  fair,  and 
many  of  you  an  enviable,  acquaintance  with  the  Ethics  of  Aristotle. 
The  study  of  that  great  little  book  is  one  of  the  best  traditions  of 
Oxford,  and  those  who  are  educated  in  Scotland  and  on  the  Con- 
tinent»  if  they  study  it  with  less  scholarly  care,  bring  perhaps  more 
philosophical  insight  to  bear  on  it  With  the  Politics  it  may  be  that 
you  are  not  quite  so  familiar,  but  yon  no  doubt  know  enough  of  it 
to  be  aware  that  it  is  based  on  the  Ethics,  that  it  is  just  the  Ethics, 
in  short,  exhibited  in  the  life  of  the  State.  And  what  Aristotle 
taught  of  politics  is  equally  true  of  jurisprudence,  for  jurisprudence 
either  embraces  politics  as  a  part  of  it,  or,  if  we  use  it  in  the  more 
limited  sense  of  jurisdiction,  and  identify  politics  with  l^slation, 
jurisprudence  becomes  the  granddaughter  of  ethics,  and  the  family 
descent  is  ethics,  politics,  and  j  urisprudence.  But,  any  way  you  take 
it,  ethics  is  the  mother  science.  If  we  have  no  ethics  we  can  have 
neither  politics  nor  jurisprudence,  neither  state  nor  citizen,  neither 
municipal  nor  international  law. 

Moreover,  amidst  all  the  diversities  of  religions,  or  at  anyiate 
of  creeds  and  rituals,  there  is  one  ethical  ideal  which  is  common, 
not  only  to  the  nations  of  Christendom,  but'  which  all  the  races  of 
mankind  that  have  arrived  at  any  high  degree  of  social  or  poUtical 
organisation  have  invariably  worked  out  for  themselves.  Tbe 
conceptions  of  right  and  wrong  presented  to  us  by  the  Greek 
moralists  and  by  the  Koman  jurists,  by  the  Ten  Commandments 
and  by  the  Sermon  on  the  Mount,  as  regards  the  relations  of  man 
to  man,  are  in  their  leading  features  identical ;  and  the  life  of  the 
family,  and  the  life  of  the  state,  what  we  call  civilization,  is  the 
realization,  more  or  less  complete,  of  these  common  conceptions,  of 
this  common  ideal.  Any  race  or  nation,  then,  which  starts  on  its 
political  career  with  this  ethical  ideal  before  it,  however  faintly  it 
may  be  seen,  and  which  follows  it  at  however  great  a  distance,  is 
on  the  right  road,  and  all  that  other  nations  have  to  do  is  to  help 
it  forward.  They  are  not  bound  to  accept  it  for  more  than  it  is 
worth  at  the  stage  of  progress  which  it  has  reached;  but  they  have  no 
more  right  to  despise  its  weaknesses,  or  to  lose  patience  with  its  faults, 
than  they  have  to  despise  or  lose  patience  with  a  child.  They 
are  entitled  to  guide  it  and  even  to  control  it,  but  not  to  desert  it 
It  is  a  living,  even  if  it  should  not  be  a  healthy,  political  germ,  and 
every  true  political  germ  with  time  and  care  may  grow  into  a  state 
If,  on  the  other  hand,  the  conception  which  a  race  or  nation 
has  formed  to  itself  of  right  and  wrong,  of  that  which  is  to  be 
done  and  of  that  which  is  to  be  left  undone,  be  at  variance  with 
this  common  ethical  ideal,  then  it  is  a  conception  the  realization 
of  which  would  be  the  antithesis  of  political  existence,  and  which, 
in  so  far  as  it  is  realized,  would  be  anti-social  and  anti-political 
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However  we  may  deal  with  the  members  of  such  a  community  as 
individuals,  to  aid  them  in  the  development  or  even  the  perpetua- 
tion of  their  system  would  be  to  light  against  civilization.  Even 
if  oar  aspirations  should  rise  no  higher  than  to  be  on  the  winning 
side,  such  a  policy  would  be  suicidal;  for  unless  we  are  to  become 
pessimists  ourselves,  we  must  believe  in  the  ultimate  triumph  of 
what  we  recognize  as  right 

What  then  is  the  character  of  Mahometan  ethics  ?  What  is  the 
conception  of  the  human  relations  on  which  the  Ottoman  Empire 
rests,  and  which  it  seeks  to  realize  ? 

As  you  may  possibly  have  gathered  from  what  I  have  already 
said,  that  my  own  opinion  of  Mahometanism,  particularly  as 
exhibited  by  the  Osmanlis,  Ls  not  very  favourable,  it  may  be 
desirable,  in  now  approaching  the  subject  directly,  that  I  should 
give  you  the  opinion  of  some  one  else.  Now,  the  highest  authority 
whom  I  can  quote  to  you  at  all  is,  I  believe.  Sir  William  Muir,  the 
author  of  the  Life  of  Mahomet,  one  of  our  great  Indian  Grovernors 
and  Statesmen,  and  the  brother  of  our  distinguished  friend  and 
patron.  Dr.  John  Muir. 

Banning  with  the  bright  side  of  the  picture.  Sir  William  thus 
sums  up  the  merits  and  defects  of  the  system :  "  We  may  freely 
concede  that  it  banished  for  ever  many  of  the  darker  elements  of 
superstition  for  ages  shrouding  the  Peninsula.  Idolatry  vanished 
before  the  battle-cry  of  Iddm;  the  doctrine  of  the  unity  and 
infinite  perfections  of  God,  and  of  a  special  all-prevailing  Provi- 
dence, became  a  living  principle  in  the  hearts  and  lives  of  the 
followers  of  Mahomet,  even  as  in  his  own.  An  absolute  surrender 
and  submission  to  the  Divine  will  (the  idea  conveyed  by  the  very 
name  of  Iddm)  was  demanded  as  the  first  requirement  of  the 
religion.  Nor  are  social  virtues  wanting.  Brotherly  love  is  in- 
culcated towards  all  within  the  circle  of  the  faith ;  infanticide  is 
proscribed ;  orphans  are  to  be  protected,  and  slaves  treated  with 
consideration;  intoxicating  drinks  are  prohibited,  and  Mahometan- 
ism  may  boast  of  a  degree  of  temperance  unknown  to  any  other 
creed. 

"  Yet  these  benefits  have  been  purchased  at  a  costly  price.  Setting 
aside  considerations  of  minor  import,  three  radical  evils  flow  from 
the  faith  in  all  ages  and  in  every  country,  and  must  continue  to 
flow  80  long  as  t/ic  Cordn  is  the  standard  of  bdief} 

"  First,  Polygamy,  divorce,  and  slavery  are  maintained  and  per- 
petuated, striking  at  the  root  of  public  morals,  poisoning  domestic 
life,  and  disoiganizing  society. 

*^  Second^  Freedom  of  thought  and  private  judgment  in  religion 
are  crushed  and  annihilated.  The  sword  still  is,  and  must  remain, 
the  inevitable  penalty  for  the  renunciation  of  Iddm.  Toleration  is 
unknown. 

"*  Third,  A  barrier  has  been  interposed  against  the  reception  of 
Christianity. 

^  The  italics  are  Sir  William  Muir'a. 
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''They  labour  under  a  miserable  delusion  who  suppose  that 
Mahometanism  paves  the  way  for  a  purer  faith.  No  system  oould 
have  been  devised  with  more  consummate  skill  for  shutting  out 
the  nations  over  which  it  has  sway  from  the  light  of  truth. 
Idolatrous  Arabia  (judging  from  the  analogy  of  other  nations) 
might  have  been  aroused  to  spiritual  life,  and  to  the  adoption  of 
the  faith  of  Jesus ;  Mahomiian  Arabia  is  to  the  human  eye  sealed 
against  the  benign  influences  of  the  gospel  Many  a  flourishing 
land,  in  Africa  and  in  Asia,  which  once  rejoiced  in  the  light  and 
liberty  of  Christianity,  is  now  overspread  by  gross  darkness  and 
barbarism.  It  is  as  if  their  day  of  grace  had  come  and  gone,  and 
there  remained  to  them  no  more  '  sacrifice  for  sins.'  That  a  brighter 
day  will  yet  dawn  on  these  countries  we  may  not  doubt ;  but  the 
history  of  the  past,  and  the  condition  of  the  present  is  not  the  less 
true  and  sad.  The  sioord  of  Mahomet  and  the  Kordn  are  the  mod 
stvhbom  enemies  of  civilization^  liberty ^  and  truths  which  the  world 
has  yet  known," 

The  sword  of  Mahomet  is  still  active,  and  the  Cordn  is  still  the 
standard  of  belief  and  the  rule  of  duty,  civil  as  well  as  sacred,  which 
guides  it.  But  the  Cordn,  you  may  say,  admits  of  various  inter- 
pretations, and  may  mean  something  very  diflerent  to  a  cultivated 
Turk,  if  such  there  be,  in  our  own  day,  from  what  it  meant  to  the 
immediate  followers  of  Mahomet^  or  even,  perhaps,  to  the  Prophet 
himself.  Now  on  the  present  meaning  attached  to  the  Cordn^  and, 
consequently,  on  the  ethical  conception  of  Mahometanism  in  our 
own  day,  I  can  call  a  witness  before  you  who  will  be  less  suspect 
than  even  Sir  William  Muir. 

Listen  to  the  Sheik-ul-Islam's  prayer :  *  "  0  most  merciful  God, 
have  mercy  on  us,  and  protect  us  Thy  faithful  people.  Almighty 
God,  show  no  mercy  to  the  infidels.  Merciful  Giver  of  all  good  things, 
strengthen  the  Ottoman  arms.  By  Thy  powerful  arm  discomfit  the 
proud  and  perfidious  house  of  the  impious.  Glory  be  to  God  the  Lord 
of  the  Universe !  The  grace  and  the  blessings  of  God  be  upon  our 
Lord,  His  Prophet  Mahomet,  and  upon  all  His  pious  followers!  0 
God,  strengthen  Thy  servant  our  Sultan,  the  chief  of  Thy  favourite 
people.  Protect  us  and  our  country,  and  sweep  off  the  face  of  the 
earth  all  infidels  opposed  to  us  and  to  our  holy  and  true  religion. 
Destroy,  Almighty  God,  every  vestige  of  the  impious  Bussians,  of 
the  equally  impious  Hellenes,  who  are  groping  in  the  darkness  of 
impiety  like  swine  in  the  mire,  and  who  have  dared  to  raise  their 
sacrilegious  bands  against  Thy  faithful  people  and  against  Thy 
Prophet  Mahomet  Disperse,  0  God,  their  coalition ;  scatter  their 
assemblies ;  break,  O  God,  their  weapons ;  diminish  and  annihilate 
their  ranks.  Send  them,  O  God,  quickly  to  their  destined  place  uf 
punishment  Pour  upon  their  heads,  0  God,  all  Thy  wroth  and 
indignation ;  place  them,  0  God,  in  the  central  abode  of  the  wicked; 
visit  them  with  the  indignation  by  which  Thou  hast  hitherto 
^  Seottman,  Monday,  Sept.  17, 1877. 
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paoished  Thine  enemies.  0  God,  confound  their  tongues;  let 
their  blood  flow  in  torrents ;  let  their  heads  be  trampled  upon  by 
Thy  faithful  servants,  the  Osmanlis ;  break  down  their  authority, 
their  rulers,  their  strongholds;  exhaust  their  power.  0  God, 
make  their  children  orphans,  their  wives  widows,  and  their  mothers 
mourners.  Confound  their  mental  faculties.  O  God  of  merey, 
let  there  be  left  no  vestige  on  the  earth  of  the  impious  Bussians, 
the  Hellenes,  the  Slavonians,  and  other  infidel  Franks  allied  to,  or 
sympathizing  with  them.  Encompass  them,  0  God,  on  every  side 
with  grievous  plagues.  Overthrow  them  with  Thy  terrible  wrath, 
with  fires,  with  massacres,  and  shipwrecks;  by  strangling,  by 
pestilence,  and  by  cholera,  by  famine,  and  by  earthquakea  Make 
their  cities  empty  of  inhabitants,  shake  them  by  Thine  eight 
avenging  spirits.  As  these  mischievous  and  impious  infidels 
endeavour  to  injure  us,  let  them,  O  God,  suffer  in  their  own  eyes, 
in  their  senses,  in  their  wives,  in  their  children,  and  lastly  in  their 
own  lives.  Let  Thine  anger  and  indignation,  0  God,  be  hurled 
upon  them  like  hailstones,  make  them  and  their  gods  a  plunder  to 
aU  those  who  believe  in  lliee  and  in  Thy  holy  Prophet  Mahomet, 
with  whom  be  the  grace  and  the  blessing  of  Almighty  God." 

At  first  sight  this  document  looks  to  us  like  a  grim  joke,  and  we 
are  reminded  of  the  oath  which  Mr.  Shandy  kept  upon  his  mantel- 
piece. But  Orientals  are  not  given  to  joking.  The  prayer  is  a 
terrible  reality,  and  exhibits,  by  the  most  authoritative  and  irrefrag- 
able evidence,  the  present  Mahometan  conception  of  the  rights  and 
duties  which  subsist  between  the  faithful  and  unbelievers. 

A  great  deal  is  often  made  by  the  admirers  and  apologists  of 
Mahometanism, — not  excepting  even  Sir  William  Muir,  as  we  have 
seen,— out  of  the  fact  that  Mahometans  believe  in  one  God.  The 
character  of  His  Prophet  admittedly  will  not  stand  close  scrutiny, 
and  the  less  that  is  said  the  better  about  some  of  his  Suras, — such, 
for  example,  as  that  in  which  God  rebuked  him  for  his  scruples 
when  he  conceived  a  passion  for  the  wife  of  his  own  adopted  son 
and  bosom  friend,  and  enjoined  him  to  gratify  his  unhaUowed 
desires,  "  If  such  revelations  were  believed  by  Mahomet  sincerely 
to  bear  the  Divine  sanction,  it  can,"  as  Sir  William  Muir  ncuively 
remarks,  "  be  but  in  a  modified  and  peculiar  sense !"  But  then  it 
is  aU  right  about  Allah.  He  is  "  the  forgiving,  the  merciful,  God 
alone,  beside  whom  there  is  none  other." 

Now,  gentlemen,  if  Allah  be  a  god  who  can  be  expected  to  listen 
to  such  a  prayer  as  that  which  I  have  just  read  to  you,  you  will 
probably  be  of  opinion  that  one  Allah  is  one  too  many.  But  I 
don't  think  it  really  matters  very  much  whether  there  be  one 
Allah  or  half  a  dozen  of  them.  Indeed,  as  they  would  be  certain 
to  quarrel,  two  of  them,  at  any  rate,  would  be  an  advantage.  As 
matters  stand,  however,  the  Mahometan  has  no  choice.  The  Allah 
of  the  Cordn  is  the  Allah  whom  he  must  worship,  and  whose 
scheme  of  government  he  i9  bound  to  realize ;  whilst  the  total 
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absence  of  moral  qualities  is,  as  my  learned  colleague,  Professor 
Flint,  has  pointed  out,  his  leading  characteristic.  "  Although  the 
Suras  of  the  Kordn*'  he  says, "  are  all,  with  one  exception,  prefaced 
by  the  formula  '  In  the  name  of  Allah,  the  God  of  mercy,  the 
merciful,'  there  is  extremely  little  in  them  of  the  spirit  of  mercy, 
while  they  superabound  in  a  fierce  intolerance." 

Now  what  I  wish  to  bring  out  is  the  false  position  in  which  a 
government  resting  on  the  Cordn  necessarily  places  itself  when  it 
professes  to  act  either  to  its  own  non-Mussulman  subjects,  or  to 
other  nations  in  accordance  with  the  ethical  principles  which  guide 
and  have  always  guided  the  higher  races  of  mankind.  With  the 
rather  important  exceptions  of  polygamy  and  slavery,  the  relations 
of  Mahometans  to  each  other,  as  established  by  the  Cordn,  may 
pretty  fairly  realize  the  central  ethical  doctrine,  that  rights  and 
iiuties  are  reciprocal  and  co-extensive.  But  the  moment  that  the 
Faithful  come  in  contact  with  Unbelievers  this  ethical  creed  not 
only  ceases  to  act, — as  all  our  ethical  creeds — the  Bnssian  no  doubt 
included — too  often  do, — but  it  is  positively  reversed.  The  pre- 
mises from  which  a  Mussulman  deduces  his  rules  of  conduct 
towards  an  unbeliever  are  precisely  the  converse  of  those  from  which 
he  deduces  his  rules  of  conduct  towards  a  believer;  and  if  he  pro- 
mises that  his  conduct  shall  be  the  same,  he  simply  promises  to 
violate  the  Cordn.  It  is  in  this  consideration  that  we  are  to  seek  for 
an  explanation,  and  even  for  partial  justification,  of  what  we  often 
talk  of  as  the  inconceivable  obstinacy  and  bad  faith  of  the  Turks. 

The  so-called  Constitution  was  a  farce  got  up  for  temporary 
objects  so  transparent  as  scarcely  to  deceive  even  an  English 
ambassador.  Totally  unsuited  both  to  the  character  of  the  people 
and  to  the  stage  of  civilization  which  they  had  reached,  even 
had  they  been  a  Christian  nation,  no  Government  could  have 
converted  it  into  a  reality ;  and  yet  the  Turkish  Government^  by 
proclaiming  it,  put  themselves  technicaUy  and  formally  in  the 
right;  for  they  put  themselves  on  the  same  level — the  same 
"  platform,"  as  our  Yankee  cousins  would  say — as  the  foremost  of 
the  nations  into  whose  family  they  had  been  admitted.  The 
Cordn  was  not  violated  by  a  promise  made  to  the  infidel  to 
do  what  was  impossible,  and  yet  that  promise  took  away  from  the 
signatories  of  the  Treaty  of  Paris  the  last  pretext  for  interference 
in  the  internal  afifairs  of  the  Ottoman  Empire.  Constitutional 
government  was  the  accepted  symbol  of  liberty  and  equality  in  the 
West,  and  when  the  subjects  of  the  Porte  had  got  these  promised 
blessings,  the  demands  of  diplomacy  were  satisfied.  It  was  an 
ingenious  device  which  put  the  Turkish  Government  straight  with 
the  English  Government,  and  caused  them  no  practical  embarrass- 
ment whatever  I  But  the  Turkish  Government  could  have  punished 
the  murderers  of  the  Consuls  at  Salonica,  and  the  authors  of  the 
outrages  in  Bulgaria  and  elsewhere;  and  thoughtless  people  wondered 
why  men  with  a  shrewd  enough  notion  of  their  own  interests 
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should  have  chosen  to  set  them  at  liberty,  to  decorate  them,  and 
to  promote  them.  The  Turks  have  no  very  tender  regard  for  the 
lives  even  of  believers :  why,  then,  in  the  straits  in  which  they  were 
placed,  should  they  not  have  gratified  their  friends  and  admirers, 
and  discouraged  their  detractors,  by  the  sacrifice  of  half-a-dozen 
scoundrels,  whose  places  could  have  been  supplied  by  a  dozen 
scoundrels  at  any  time  ?  The  answer  is  that  they  were  forbidden 
by  the  Cordn.  These  men,  criminals  in  our  eyes,  were  worthy 
and  meritorious  persons  in  the  eyes  of  those  who  walked  by  its 
light ;  and  the  Grovemment,  by  rewarding  them  for  the  slaughter  of 
the  infidel,  was  acting  in  the  strictest  accordance  with  its  precepts. 
It  is  the  same,  of  course,  with  the  slaughter,  and  even  with  the 
torture  and  mutilation  of  prisoners  of  war,  and  with  those  still 
worse  abominations  of  which  correspondents  have  accused  them  in 
their  conduct  towards  non-combatants  and  their  wives  and  children. 
It  is  possible  that  the  Porte  forbids  its  disciplined  soldiers  to 
commit  such  acts.  But  we  have  little  security  for  the  enforcement  of 
its  orders,  so  long  as  the  law,  which  overrides  all  temporary  regula- 
tions, dooms  all  infidels  to  destruction,  and  condemns  them  to  suffer 
''in  their  eyes, in  their  senses,  in  their  wives,  and  in  their  children," 
and  sends  them  to  "  the  central  abode  of  the  wicked ; "  and  the 
Institute  of  International  Law  has  brought  to  light  the  fact  that  it 
adopted  none  of  the  means  employed  by  civilized  Governments  to 
bring  the  laws  of  war  to  the  knowledge  of  its  oiScers  and  men. 

Is  it  of  a  Government,  then,  actuated  by  such  motives,  and 
hedged  in  by  such  obligations  as  these,  that  we  desire  to  stand  out 
before  the  world  as  the  friends  and  protectors, — for  which  we  spent 
our  blood  and  treasure  at  no  distant  period,  and  for  the  mainten- 
ance of  which  we  are  willing  to  exert  our  influence  again  as  soon 
as  a  fitting  occasion  shall  offer  ?  That,  gentlemen,  is  a  question 
which  is  surely  well  worth  your  consideration  as  students  of 
public  law.  If  you  should  be  of  opinion  that  I  have  misrepre- 
sented the  ethics  of  the  Cordn,  my  whole  contention  falls  to  the 
ground ;  but  do  not  attempt  to  separate  Mahometan  politics  from 
Mahometan  ethics,  and  to  hope  that  a  Mahometan  Government 
can  stand  on  a  basis  on  which  no  other  government  ever  stood, 
either  in  heathen  or  Christian  times. 

You  will  observe  that  I  have  spoken  of  Mahometanism  strictly 
as  an  ethical  and  not  as  a  religious  system,  and  that  the  standard 
of  ethics  with  which  I  have  compared  it  is  not  that  of  Christianity, 
but  that  which  is  common  to  Christianity  with  the  cultivated 
nations  of  antiquity.  In  doing  this  I  have  been  actuated  by  no 
insensibility  to  the  higher  and  purer  character  of  Christian  ethics, 
nor  to  the  claims  on  our  sympathy  which  a  Christian  nation  has  in 
representing  them.  The  higher  the  ideal,  the  higher  will  be  its  real- 
ization ;  and  from  what  I  have  learned  of  Russian  ethics  from  occa- 
sional intercourse  with  Russians  myself,  but  chiefiy  from  the  very 
able  work  of  Mr.  Mackenzie  Wallace,  a  gentleman  whom  I  am  proud 
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to  claim  as  a  former  pupil,  I  have  no  hesitaiion  in  saying  that  tbe 
ethical  code  of  Bussia,  even  at  the  stage  of  development  wUch  it  has 
reached,  is  superior  to  that  of  the  great  heathen  nations  in  their  best 
days.  But  I  am  willing  to  stop  at  Aristotle,  and  to  admit  that  if  you 
can  pick  the  ethical  system  which  you  have  learned  from  his  pages 
out  of  the  Cordn,  the  experiment  of  prolonging  the  political  exist- 
ence of  the  Ottoman  Empire  may  be  well  worth  trying. 

Let  me  call  your  attention,  in  conclusion,  to  a  subject  bearing  oa 
the  "  interests  of  this  country"  which  does  not  as  yet  seem  to  have 
attracted  the  notice  of  those  who  arrogate  to  themselves  the 
character  of  their  special  guardians. 

That  we  ourselves  have  not  hitherto  had  much  confidence  in  the 
Government  of  the  Ottoman  Empire  is  indicated  by  the  existence 
of  an  institution  of  which  very  little  has  been  heard  in  recent 
discussions,  but  which  now  seems  not  unlikely  to  place  us  in  an 
awkward  position. 

The  recognition  of  the  Ottoman  Empire  by  the  Treaty  of  Paris, 
of  which  we  hear  so  much,  did  not  extend  to  the  recognition  of  its 
legal  tribunals  or  its  municipal  law.  In  Turkey,  as  in  China, 
Japan,  and  other  semi-barbarous  countries,  the  civilized  nations  of 
Europe  have  always  maintained  separate  tribunals  of  their  own, 
called  Consular  Courts.  The  object  of  these  courts  is  to  administer 
the  law  of  the  country  to  which  they  belong,  both  civil  and 
criminal,  to  their  own  countrymen,  to  the  exclusion  of  the  local 
tribunals  and  the  local  law.  We  ourselves  keep  up  a  large  and 
costly  establishment  for  this  purpose  at  Constantinople,  It  is  plain 
of  course  that  such  tribunals  constitute  an  imperium  in  imperio,  and 
their  existence  in  Turkey  is  a  complete  reductio  ad  dbsurdum  of  the 
"  integrity  and  independence  of  the  Ottoman  Empire."  What  should 
we  think  of  the  int^rity  and  independence  of  England  if  a  corres- 
ponding Turkish  tribunal  were  established  in  London  ?  But  the  right 
which  England  thus  asserts,  in  common  with  other  civilized  com- 
munities, has  been  defined  and  rendered  specific  in  her  case  by  the 
Act  6  and  7  Vict.  c.  94,  entitled  "  An  Act  to  remove  doubts  as  to 
the  exercise  of  power  and  jurisdiction  by  Her  Majesty  within 
divers  countries  and  places  out  of  her  Majesty's  dominions,  and  to 
render  the  same  more  effectual ;"  and  by  an  Order  in  Council,  of 
Dec,  12, 1873,  which  sets  forth  that "  Her  Majesty  the  Queen  has 
power  and  jurisdiction  within  the  dominions  of  the  sublime 
Ottoman  Porte,"  and  that  "  Her  Majesty  may  hold,  exercise,  eta, 
such  jurisdiction,  in  the  same  manner  as  if  Her  Majesty  had 
acquired  such  jurisdiction  by  cession  or  conquest  of  territory," 

England,  the  great  champion  of  Turkish  independence,  thus 
stands  conspicuous  in  her  denial  of  the  ability  of  the  Turkish 
Grovemment  to  administer  municipal  law, — to  determine  and 
enforce  the  rights  and  duties  which  exist  between  man  and  man  in 
the  ordinary  intercourse  of  life !  But  whatever  may  be  the  effect  of 
these  tribunals  on  the  international  position  of  Turkey,  their  effect  on 
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the  international  obligations  of  England  as  a  neutral  power  is  very 
curious.  Mr.  Freeman,  I  believe,  has  the  merit  of  having  been  the 
first  to  point  out,  in  the  October  number  of  the  Contemporary  Btview, 
that  the  apology  which  we  are  in  the  habit  of  making  for  the  non- 
enforcement  of  the  Foreign  Enlistment  Act,  when  recognized  states 
are  in  question,  viz.,  that  its  transgressors  are  beyond  our  juris- 
diction, has  no  validity  when  it^s  transgressors  are  in  Turkey.  The 
Foreign  Enlistment  Act  of  1870  (33  and  34  Vict.  c.  90),  as  you  are 
no  doubt  aware,  declares  that  every  **  British  subject,  within  or 
without  Her  Majesty's  dominions,  who  accepts  or  agrees  to  accept 
any  commission  or  engagement  in  the  military  or  naval  service  of  any 
foreign  state  at  war  with  any  foreign  state  at  peace  with  Her  Majesty 
.  .  .  shall  be  guilty  of  an  offence  against  this  Act,  and  shall  be  punish- 
able by  fine  and  imprisonment,  or  either  of  such  punishments,  at  the 
discretion  of  the  Court  before  which  the  defender  is  convicted ;  and 
imprisonment,if  awarded,  may  be  either  with  or  without  hard  labour." 
This  Act  is  recited  in  the  Queen's  proclamation  of  neutrality,  which 
then  goes  on  to  say:  "We  do  hereby  strictly  command  that  no 
person  or  persons  whatsoever  do  commit  any  act,  matter,  or  thing 
whatsover,  contrary  to  the  provisions  of  the  same  Statute,  upon 
pain  of  the  sevend  penalties  by  the  said  Statute  imposed,  and  of 
our  high  displeasure."  The  Foreign  Enlistment  Act,  which  in  it- 
self is  a  municipal  enactment,  is  thus  made  part  of  an  international 
transaction,  and  receives  a  quasi-international  character.  I  have 
often  explained,  and  when  the  proper  time  comes  I  shall  again 
explain  to  you,  the  grounds  on  which  I  disapprove  of  the  Foreign 
Enlistment  Act,  and  as  a  necessary  consequence,  of  the  Treaty 
of  Washington,  for  which  we  paid  so  smartly  at  Geneva.  I  think 
every  state  which,  from  whatever  cause,  claims  to  occupy  a  position 
of  neutrality  whilst  two  friendly  states  are  at  war,  is  bound  to  see 
that  its  oum  attitude  to  the  combatants  is  one  of  real  impartiality ; 
and  such  impartiality,  I  think,  means  absolute  non-participation. 
Even  verbal  expressions  of  sympathy  with  the  one  combatant,  or 
of  antipathy  to  the  other,  may  affect  the  issue  of  the  war ;  and,  if 
proceeding  from  an  official  source,  are  consequently  a  breach  of 
neutrality.  Neutrality  in  this  sense,  then,  as  regards  the  state  it- 
self, I  conceive  to  be  an  obligation  incumbent  on  it  by  the  law  of 
nations.  But  I  distinguish,  and  I  think  the  law  of  nations,  apart 
from  Foreign  Enlistment  Acts  and  Treaties  of  Washington,  dis- 
tinguishes along  with  me,  between  the  responsibilities  of  the  state 
in  its  corporate  capacity  and  as  an  aggregate  of  private  persons. 
I  do  not  believe  it  to  be  possible,  without  interfering  in  the  internal 
government  of  other  states  (if  then),  for  any  state  practically  to  pre- 
vent its  citizens  from  mixing  themselves  up  with  foreign  wars ;  I 
do  not  think  the  law  of  nations  requires  it  to  do  so,  and  I  am 
always  sorry  when,  by  the  quasi-international  character  which  the 
Queen's  proclamation  gives  to  the  Foreign  Enlistment  Act,  this 
country  undertakes  this  needless  and  impossible  taalf. 
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But  the  answer  that  absolutely  to  prevent  all  expressions  or  even 
acts  ,of  sympathy  on  the  part  of  non-official  persons  is  impossible, 
though  p^Hectly  true,  and  an  excellent  reason  for  our  declining  to 
undertake  to  perform  it,  will  scarcely  serve  our  purpose  iSter 
'  we  have  undertaken  to  perform  it ;  and  the  answer  that  its  per- 
formance would  involve  the  violation  of  the  independence  of  the 
state  whose  ranks  our  citizens  have  joined  will  not  seem  very  satis- 
factory to  the  other  state  against  which  they  are  fighting.  But  the 
aggravating  circumstance  in  the  present*case  consists,  as  I  have  said, 
in  the  fact  that  Turkey  is  not  really  an  independent  state  at  all,  that 
a  complete  judicial  mechanism  for  the  purpose  of  interfering  with 
and  controlling  her  in  the  exercise  of  many  of  the  most  important 
of  her  functions  as  a  free  community  exists,  and  is  in  our  own 
hands ;  and  the  question  comes  to  be  whether  we  are  not  bound  to 
set  that  mechanism  in  motion  to  enforce  our  own  law  against  those 
of  our  own  citizens  whom  we  declare  to  be  criminals.  No  view 
that  we  can  take  of  Turkey  seems  to  save  us  from  the  dilemma.  If 
we  say  that,  she  is  a  protected  state,  fighting  under  the  eye  of 
our  fleet,  then  why  did  we  issue  a  proclamation  of  neutrality  ? 
If  we  say  that  she  is  an  independent  state,  then  why  do  we  not 
enforce  the  neutrality  we  have  proclaimed,  if  we  can  ?  The  plea 
of  impossibility,  it  is  true,  overrides  all  obligations,  and  it  pro- 
bably may  be  resorted  to  in  all  sincerity,  if  the  Consular 
authorities  at  Constantinople  should  be  called  upon  to  seize  the 
Admiral  of  the  Turkish  fleet  and  imprison  him,  whether  with  or 
without  hard  labour.  But  the  plea  of  impossibility  does  not 
always  save  those  who  employ  it  from  the  consequences  of  having 
undertaken  impossible  obligations,  though  the  plea  of  insolvency 
seems  to  save  the  Turks  from  the  consequences  of  borrowing  from 
our  unhappy  bondholders,  llussia,  it  is  true,  has  too  much  on 
hand  at  present  to  trouble  herself  much  about  anything  we  either 
say  or  do,  so  long  as  we  do  not  actually  go  to  war.  But  we  did 
not  hear  much  from  America  about  damages,  either  "direct  or 
consequential ''  till  the  American  war  was  over ;  and  if  we  are  not 
more  careful  than  we  have  been  of  late,  I  should  say  that,  when  this 
war  is  over,  John  Bull's  pockets  were  likely  to  be  in  far  greater 
danger  of  attack  than  his  Indian  frontier.  As  his  popularity  is 
not  on  the  increase,  he  need  look  for  no  more  help  from  the 
bystanders  than  they  rendered  him  on  the  occasion  of  the  Greneva 
affair ;  and  as  his  family  at  home  will  certainly  not  allow  him  to 
go  to  war  in  such  a  cause,  it  is  quite  possible  that  his  two  Pashas 
may  prove  costly  pets  to  him.  I  shall  grieve  for  his  losses; 
but  what  I  grieve  for  far  more  is  the  position  of  undignified  and 
unhonoured  isolation  in  which  he  has  permitted  himself  to  be 
placed.  It  is  childish  to  talk  of  England,  as  our  newspapers  do 
habitually,  as  if  the  keys  of  Continental  politics  were  really  in  her 
hands.  The  greatness  of  England  is  not  there.  But  a  state  that 
is  great  anywhere  ought  to  be  respected  everywhere;  and  it  will 
*«nt  be  by  parading  her  jealousies,  her  anxieties,  and ''  her  interests/' 


INTERNATIONiO*  GENERAL  AVERAGE.  599 

before  the  world,  and  by  linking  her  fortunes  with  those  of  a  horde 
of  incorrigible  barbarians,  that  England  will  regain  the  position  which 
she  enjoyed  during  the  earlier  portion  of  my  own  life,  before  the 
great  and  glorious  traditions  of  the  Peninsula  and  of  Waterloo  were 
tarnished  by  the  follies  and  blunders  of  the  Crimean  War  and  the 
Treaty  of  Paris. 


INTERNATIONAL  GENERAL  AVERAGE. 

The  inconvenience  of  international  differences  on  points  of  com- 
mercial law  and  custom  is  in  no  case,  perhaps,  better  illustrated  or 
more  extensively  felt  than  in  that  of  General  Average,  and,  as  a 
consequence,  in  no  department  of  law  have  greater  efforts  been 
made  to  effect  international  uniformity.  Tlie  rules  of  General 
Average  are  amongst  the  most  venerable  in  the  legal  fabric,  having 
first  taken  form  in  the  famous  Lex  Bhodia  de  jactu,  a  portion  of 
which  is  preserved  in  the  fragments  of  the"  Jurists  "  incorporated  by 
Justinian  in  the  "  Pandects  "  (Dig.  14, 2).  That  law  provided  that  if 
goods  were  jettisoned  in  a  storm  for  the  purpose  of  lightening  the 
vessel,  ship,  caigo,  and  freight  should  make  up  the  loss,  as  the  sacrifice 
had  been  made  for  the  common  safety.  This  was  a  very  obvious  and 
equitable  arrangement,  but  was  only  a  particular  instance  of  a  gene- 
ral principle.  The  general  principle  itself  was  not  enunciated,  so  that 
when  any  case  arose  different  from  the  typical  example  it  had  to 
be  determined  by  analogy.  Several  such  cases  are  discussed  by  the 
"  Jurists,"  cited  in  the  "  Pandects,"  but  no  attempt  is  made  to  rise 
above  particulars  and  to  formulate  a  general  rule.  In  the  laws  of 
Wisbuy  and  in  the  other  early  commercial  regulations  further 
cases  are  provided  for,  and  as  commerce  extended  and  new  com- 
binations of  circumstances  arose,  new  adaptetions  of  the  original 
rule  took  place  to  meet  them.  The  different  states  of  Europe  made 
different  regulations,  all  professing  to  follow  the  Rhodian  law,  but 
often  at  variance  with  each  other,  while  jurists  differed  amongst 
themselves  in  their  comments  upon  that  law.  The  English  law 
has  been  slowly  developing  for  centuries,  and  has  at  last  arrived  at 
something  like  precision,  but  it  has  varied  much  at  different  times, 
and  is  now  opposed  in  many  important  particulars  to  the  laws  of 
Continental  Europe,  and  in  some  respects  with  those  of  the  United 
States.  As  an  illustration  of  the  shifting  of  opinion  and  of  the 
variety  which  exists,  we  may  take  the  case  of  voluntary  stranding. 
The  early  ordinances  lay  down  that  when  the  running  the  ship  on 
shore  is  the  voluntary  deliberate  act  of  the  master  for  the  benefit 
of  all  concerned,  it  is  to  be  considered  as  General  Average.  The 
Consolato  del  Mare^  Roccus  and  Valin,  concur  in  this  view,  and 
Magens  (1755)  and  Weskett  (1781)  seem  to  havQ  been  favourable 
to  the  same  conclusion.  Pothier  also  lays  down  the  law  in  this 
way.  The  very  case  arose  in  the  Court  of  Session  in  1763,  when, 
dn  the  report  of  twenty -seven  merchants  of  London,  ^*  that  when  a 
master  of  a  ship  is  of  necessity,  for  the  preservation  of  the  ship,  her 
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cargo,  and  the  lives  of  the  men  on  board,  obliged  to  run  his  ship 
ashore,  or  do  any  other  act  for  the  benefit  and  preservation  of  the 
whole,  it  is  the  constant  and  invariable  custom  that  the  ship,  cargo, 
and  freight  sustain  and  pay  in  equal  proportions  the  expense  and 
damage  incurred  by  such  act,"  it  was  decided  that  voluntary 
stranding  is  General  Average.  The  case  has  not  been  brought  to 
judicial  determination  in  England,  but,  according  to  Mr.  Baily,  the 
practice  now  is  to  disallow  it  in  all  cases.  Benecke  and  Maclachlan 
approve  of  the  practice  as  in  accordance  with  principle,  while  the 
opposite  opinion  is  supported  by  Mr.  Stevens,  Prof.  G.  J.  Bell,  Sir 
Joseph  Arnould,  and  Mr.  Manley  Hopkins,  as  well  as  by  the 
American  text-writers  and  the  American  Courts. 

The  recent  German  code,  which  is  one  of  the  most  valuable  con- 
tributions to  commercial  law  which  has  appeared  of  recent  years, 
provides,  under  certain  qualifications,  that  voluntary  stranding  is 
General  Averaga 

The  manner  of  settling  the  contribution  of  ship  and  freight  is  a 
fruitful  source  of  difference.  In  some  places  the  ship  contributes 
for  the  whole  of  her  value  and  freight;  in  others  for  the  half  of  her 
value  and  one-third  of  her  freight ;  and  again,  in  others  both  ship 
and  freight  are  to  contribute  one-half,  while  the  English  practice 
is  that  ship,  freight,  and  cargo  contribute  rateably. 

The  result  of  this  conflict  of  authority  is  most  vexatious,  as  when 
a  General  Average  contribution  arises  it  may  be  determined  by  a 
law  of  which  the  contributing  parties  were  ignorant,  and  which 
may  be  diametrically  opposed  to  their  own.  The  annoyance  is 
particularly  felt  in  England,  where  the  shipowner  or  merchant  is 
often  called  upon  to  settle  an  Average  contribution  according  to 
foreign  adjustment,  while  he  finds  that  he  can  only  recover  from 
his  underwriter  what  he  would  have  paid  under  an  English  adjust- 
ment To  get  over  this,  it  has  become  the  practice  to  stipulate  for 
a  settlement  according  to  foreign  adjustment,  by  which  the  annoy- 
ance is  transferred  to  the  underwriter,  who  is  mulcted  in  all  sorts 
of  fees,  claims,  and  allowances,  which,  although  quite  in  accordance 
with  the  law  of  the  place  of  adjustment,  are  still  so  repugnant  to 
English  practice  as  to  make  him  imagine  that  he  is — to  say  the 
least — ^being  sharply  dealt  with.  The  foreign  shipowner,  on  the 
other  hand,  who  has  to  settle  according  to  English  adjustment, 
feels  that  he  gets  too  little,  and  a  loss  is  thrown  upon  him  which  under 
his  own  law  he  would  have  recovered  as  a  General  Average. 
These  evils  are  of  everyday  occurrence,  and  have  been  so  great  a 
nuisance  that  it  is  being  urged  in  London  that  to  get  rid  of  them 
General  Average  should  be  abolished  altogether.  This  proposition, 
even  if  sound,  is  not  likely  to  gain  acceptance  for  long,  and  in  the 
meantime  much  may  be  done  by  removing  as  far  as  possible  exist- 
ing differences,  and  considerable  progress  in  this  direction  has 
already  been  made. 

In  the  year  1860,  on  the  representation  of  the  Underwriters* 
Association  at  Liverpool,  the  Council  of  the  National  Association 
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for  the  Promotion  of  Social  Science  issued  a  circular  inviting 
delegates  from  the  Chambers  of  Commerce  and  other  bodies  in  all 
countries  to  discuss  the  possibility  of  making  a  uniform  General 
Average  for  all  the  world.  The  invitation  was  fully  responded  to, 
and  the  delegates  met,  along  with  the  Association  at  Glasgow,  in 
September  1860,  and  were  presided  over  by  Lord  Brougham  and 
Lord  Neavea  A  tabulated  statement  of  the  chief  points  of  differ- 
ence in  the  laws  of  the  leading  maritime  states  had  been  previously 
drawn  up,  and  was  laid  before  the  Congress.  The  most  important 
questions  were  discussed  at  considerable  length,  and  eleven  rules 
were  resolved  upon  as  rules  of  General  Average.  It  was  also 
agreed  that  a  Bill  should  be  drafted  with  a  view  to  its  being  en- 
acted into  a  law  by  the  legislative  authorities  of  the  several  nations 
of  the  world.  This  Bill  was  intended  to  define  as  clearly  as  might 
be  the  term  General  Average,  and  describe  more  or  less  fully  the 
cases  intended  to  be  included  within  the  definition,  and  also  to 
specify  the  nature  of  the  loss,  damage,  or  elpense  allowable  in 
General  Average,  and  the  principle  on  which  the  amount  of  the 
loss,  damage,  or  expense  should  be  ascertained ;  as  also  to  furnish  a 
rule  or  rules  for  ascertaining  the  contributory  values  of  the  interests 
concerned,  and  such  other  provisions  as  might  be  deemed  advisable. 
A  Bill  was  accordingly  drafted  and  discussed  at  a  meeting  of  the 
Committee  on  General  Average  in  London  in  1862  under  the 
presidency  of  Sir  Travers  Twiss,  and  afterwards  at  York  in  1864 
under  the  presidency  of  the  present  Chief  Baron,  Sir  Fitzroy  Kelly. 
The  draft  Bill,  as  amended  at  these  meetings,  was  approved  of  and 
recommended  as  the  basis  of  an  International  General  Average  Law. 
Eleven  rules  were  also  agreed  to,  and  it  was  recommended  that 
pending  legislation  they  should  be  given  effect  to  as  far  as  possible 
by  the]  introduction  of  a  clause  into  bills  of  lading  and  charter 
parties,  stipulating  that ''  all  claims  for  General  Average  should  be 
settled  in  conformity  with  the  International  General  Average  Bules 
framed  at  York  in  1864"  These  rules  have  since  been  known  as 
•'the  York  Rules,"  and  have  been  pretty  genei-ally  followed  in 
practica  Bepeated  attempts  have  been  made  by  the  Associated 
Chambers  of  Commerce  to  obtain  legislative  sanction  to  the  rules, 
but  hitherto  without  success.  At  the  meeting  of  the  Association 
for  the  Reform  and  Codification  of  the  Law  of  Nations  held  at 
Bremen  last  year,  Mr.  Theodore  Hach  of  that  city  read  a  compre- 
hensive paper  upon  the  subject  of  General  Average,  in  which  he 
discussed  certain  of  the  principles  which  he  submitted  as  the  basis 
of  an  international  code.  A  paper  on  the  same  subject  was  like- 
wise read  by  Mr.  J.  P.  Schneider  of  Bremen,  and  a  committee  was 
appointed  to  consider  the  subject  of  General  Average,  and  both 
papers  were  referred  to  it.  The  committee  formed  sub-committees 
in  various  places,  and  received  exhaustive  reports  from  those  at 
Bremen,  Gothenburg,  and  Philadelphia.  They  likewise  placed 
themselves  in  communication  with  the  leading  commercial  bodies 
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in  this  and  other  countries,  and  requested  their  co-operation  and 
assistance  at  the  next  Congress  of  the  Association  at  Antwerp. 
The  appeal  was  promptly  and  generally  responded  to,  and  at  the 
Congress  which  assembled  at  Antwerp  upon  the  30th  of  August 
last,  London,  Liverpool,  Hull,  Newcastle,  Edinbuigh,  Paris,  Lyons, 
Marseilles,  Hamburg,  Bremen,  Berlin,  Stettin,  New  York,  New 
Orleans,  Amsterdam,  Rotterdam,  Antwerp,  Copenhagen,  Gotten- 
burg,  Ghristiania,  Trieste,  Fiume,  and  other  important  towns,  were 
represented,  in  most  instances  officially  by  delegates  from  the 
Chambers  of  Commerce,  and  Underwriters,  Shipowners,  and  Average 
Adjusters'  Associations.  The  Committee  of  Lloyds,  which  had 
taken  part  in  no  previous  Congress  since  that  of  Gla^w,  sent  two  of 
their  number  and  their  Secretary  to  represent  them  upon  this  occa- 
sion. The  only  important  community  which  did  not  respond  to  the 
appeal  was  Glasgow,  which  in  consequence  was  not  represented. 

A  committee  was  formed,  composed  of  the  delegates  and  of  such 
members  of  the  Association  as  were  specially  interested  in  the 
subject,  which  sat  separately  from  the  Congress  under  the  presi- 
dency of  Sir  Travers  Twiss  upon  the  30th  and  Slst  August  and 
1st  September.  The  York  Bules  were  accepted  as  the  basis  for 
discussion,  and  were  carefully  and  minutely  gone  over  and  ex- 
amined seriatim.  The  first  York  Kule,  which  admitted  into  General 
Average  one  kind  only  of  deck-load  jettison,  namely,  that  of  wood 
goods,  was  altered,  and  the  rule  now  stands,  that "  no  jettison  of 
deck  cargo  shall  be  made  good  as  general  average." 

To  the  third  York  Bule,  which  provided  that  damage  done  by 
the  measures  taken  to  extinguish  a  fire  on  shipboard  shall  be 
treated  as  general  average,  was  added  the  restriction,  that  no  com- 
pensation shall  be  made  for  damage  done  by  water  to  packages 
which  have  been  on  fire. 

From  the  seventh  and  eighth  York  Bides,  which,  after  providing 
that  in  certain  cases  the  cost  of  reloading  cargo  and  leaving  a  port 
of  refuge,  and  the  crew's  wages  and  provisions  whilst  in  such  poit, 
shall  be  treated  as  general  average,  exempted  from  contributiou 
to  such  general  average  any  goods  that  might  have  been  sold  at 
the  port  of  refuge,  the  exemption  was  withdrawn. 

In  Bule  tenth,  whereas  the  York  Bule  had  based  the  contribution 
of  freight  on  three-fifths  of  its  gross  amount,  it  was  laid  down  that 
the  gross  freight  shall  contribute,  subject  to  the  deduction  of  sucli 
port-charges  and  crew's  wages  as  would  not  have  been  incurred 
had  the  ship  and  cargo  been  totally  lost  at  the  date  of  the  general 
average  act  or  sacrifice. 

The  only  additional  rule  which  was  adopted  was  that  which  now 
forms  Bule  12.  The  rules  are  subjoined,  and  for  convenience  of 
reference  the  York  Bules  are  placed  in  a  parallel  column. 

The  York  Rules.  The  York  ahd  Antwerp  Rules. 

Jettison  of  Beck  Cargo,  JUtiton  of  Dttk  Cargo, 

1.  A  jettison  of  timber  or  deals,  or  1.  No  jettison  of  deck  cargo  shall 

any  other  description  of  wood  cai^  be  made  good  as  general  average. 
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earned  on  the  deck  of  a  ship  in  pur- 
suance of  a  ffeneial  custom  of  the 
trade  in  whicn  the  ship  is  then  en- 
gaged, shall  be  made  good  as  general 
averaee  in  like  manner  as  if  such 
caiffo  nad  been  jettisoned  from  below 

No  jettison  of  deck  cargo  other 
than  timber  or  deals,  or  other  wood 
carffo,  so  carried  as  aforesaid,  shall  be 
made  good  as  general  average.  Every 
structure  not  built  in  with  the  frame 
of  the  vessel  shall  be  considered  to  be 
a  part  of  the  deck  of  the  vessel* 

Damage  by  JetiiKm. 

2.  Damage  done  to  goods  or  mer- 
chandise by  water  which  unavoidably 
goes  down  a  ship's  hatches  opened, 
or  other  opening  made,  for  the  purpose 
of  making  a  jettison,  shall  he  made 
good  as  general  average  in  case  the 
loss  by  jettison  is  so  made  good. 

Damage  doue  by  breakage  and 
chafing,  or  otherwise  from  derange- 
ment of  stowage  consequent  upon  a 
jettison,  shall  he  made  good  as  general 
average. 

XxUnguiMng  Fire  on  Shipboard. 

3.  Damage  done  to  a  ship  or  cargo, 
and  either  of  them,  by  water  or  other- 
wise, in  extinguishing  a  fire  on  board 
the  ship,  shall  be  general  average. 


Cutting  away  Wreck, 

4.  Loss  or  damage  caused  by  cutting 
away  the  wreck  or  remains  of  spars, 
or  of  other  things  which  have  previ- 
ously been  carri^  away  by  sea-perU. 
shall  not  be  made  good  as  general 
average. 

Voluntary  Stranding. 

5.  When  a  ship  is  intentionally 
run  on  shore  because  she  is  sinking  or 
driving  on  shore  or  rocks,  no  damage 
caused  to  the  ship,  the  cargo,  and  the 
freight,  or  any  or  either  of  them,  by 
such  intentional  running  on  shore, 
shall  be  made  good  as  gei^ral  average. 

Carrying  Preu  of  Sail. 

6.  Damage  occasioned  to  a  ship  or 
caigo  by  carrying  a  press  of  sail  shall 
not  be  made  good  as  general  average. 


Every  structure  not  built  in  with 
the  frame  of  the  vessel  shall  be  con- 
sidered to  be  a  part  of  the  deck  of  the 
vessel 
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Damage  by  Jettieon. 

2.  Damage  done  to  goods  or  mer- 
chandise by  water  which  unavoidably 
goes  down  a  ship's  hatches  opened,  or 
other  opening  made,  for  the  purpose 
of  making  a  jettison,  shall  be  made 
20od  as  general  average  in  case  the 
ioss  by  jettison  is  so  made  good. 

Damage  done  bv  breakage  and  chaf- 
ing, or  otnerwise  from  derangement  of 
stowage  consequent  upon  a  jettison, 
shall  be  made  good  as  general  average  in 
case  the  loss  by  jettison  is  so  made  good. 


Extinguishing  Fire  on  Shipboard. 

3.  Damage  done  to  a  ship  or  cargo, 
and  either  of  them,  by  water  or  other- 
wise, in  extinguishing  a  fire  on  board 
the  ship,  shall  be  general  average ; 
except  tnat  no  compensation  be  ^mode 
for  damage  done  by  water  to  packages 
which  have  been  on  fire. 

Cutting  away  Wreck. 

4.  Loss  or  damage  caused  hj  cut- 
ting away  the  wreck  or  remams  of 
spars,  or  of  other  things  which  have 
previously  been  carried  away  by 
sea-peril,  shall  not  be  made  good  as 
general  average. 

Voluntary  Stranding. 

5.  When  a  ship  is  intentionally 
run  on  shore  because  she  is  sinking 
or  driving  on  shore  or  rocks,  no  dam- 
age caused  to  the  ship,  the  carao,  and 
the  freight,  or  any  or  either  of  them, 
by  such  intentional  running  on  shore, 
shall  be  made  good  as  general  average. 

Carrying  Prese  of  SaiL 

6.  Damage  occasioned  to  a  ship  or 
cargo  by  carrying  a  press  of  sail  shall 
not  be  made  gooa  as  general  average. 
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Port  of  Refuge  Eieperues, 

7.  When  a  sliip  shall  have  entered 
a  port  of  refuge  under  such  circum- 
Btances  that  the  expenses  of  entering 
the  port  are  admissible  as  general 
average,  and  when  she  shall  have 
sailed  thence  with  her  original  ca^o, 
or  a  part  of  it,  the  corresponding  ex- 
penses of  leaving  such  port  shall  like- 
wise be  so  admitted  as  general  avera^ ; 
and  whenever  the  cost  of  discharging 
cargo  at  such  port  is  admissible  as 
general  average,  the  cost  of  reloading 
and  stowing  such  cargo  on  board  the 
said  ship,  together  with  all  storage- 
charges  on  such  cargo,  shall  likewise 
be  so  admitted.  Except  that  any 
portion  of  the  cargo  left  at  such  port 
of  refuge,  on  account  of  its  being  unfit 
to  be  carried  forward,  or  on  account 
of  the  unfitness  or  inability  of  tlie 
ship  to  carry  it,  shall  not  be  called 
on  to  contribute  to  such  general  aver- 
age. 

Wages  and  Maintenance  of  Grew  in 
Fort  of  Refuge. 

8.  When  a  ship  shall  have  entered 
a  port  of  refuge  under  the  circum- 
stances defined  in  Rule  7.  the  wages 
and  cost  of  maintenance  of  the  master 
and  mariners  from  the  time  of  enter- 
ing such  port  until  the  ship  shall  have 
been  made  ready  to  proceed  upon  her 
voyage  shall  be  made  good  as  general 
average.  Except  that  any  portion  of 
the  cargo  left  at  such  port  of  refuge 
on  account  of  its  being  unfit  to  be 
carried  forward,  or  on  account  of  the 
unfitness  or  inability  of  the  ship  to 
carry  it,  shall  not  be  (ailed  on  to 
contribute  to  such  general  average. 

Damage  to  Cargo  in  Diteha/rging. 

9.  Damage  done  to  cargo  by  dis- 
charging it  at  a  port  of  refuge  shall 
not  be  admissible  as  general  average 
in  case  such  cargo  snail  have  been 
discharged  at  the  place  and  in  the 
manner  customary  at  that  port  with 
ships  not  in  distress. 

ContribuUfry  Values. 

10.  The  contribution  to  a  general 
average  shall  be  made  upon  the  actual 
values  of  the  property  at  the  termina- 
tion of  the  adventure,  to  which  shall 
be  added  the  amount  made  good  as 
general  average  for  property  sacrificed ; 
deduction  being  made  from  the  ship- 


Port  of  Refuge  Es^penue. 

"7.  When  a  ship  shall  have  entered 
a  port  of  refuge  under  such  circam- 
stances  that  the  expenses  of  entering 
the  port  are  admissible  as  ceneral 
average,  and  when  she  shall  have 
sailed  thence  with  her  original  cargo, 
or  a  part  of  it,  the  corresponding  ex- 
penses of  leaving  such  port  shall  like- 
wise be  so  admitted  as  general  average ; 
and  whenever  the  cost  of  dischai^ging 
cargo  at  such  port  is  admissible  as 
general  average,  the  cost  of  reload- 
ing and  stowing  such  caxfp  on  board 
tiie  said  ship,  together  with  all  stor- 
age-charges on  snch  cargo,  shall  like- 
wise be  so  admitted. 


Wages  and  Maintenance  of  Crew  in 
Port  of  Refuge. 

8.  When  a  ship  shall  have  ^tered 
a  port  of  refuge  under  the  dream- 
stances  defined  in  Rule  7,  the 
wages  and  cost  of  maintenance  of  the 
master  and  mariners  from  the  time 
of  entering  such  port  until  the  ship 
shall  have  been  made  ready  to  proceed 
upon  her  voyage  shall  be  made  good 
as  general  average. 


Damage  to  Cargo  in  Disduarging. 

9.  Damage  done  to  cargo  by  dus* 
charging  it  at  a  port  of  refuge  shall 
not  be  admissible  as  general  average 
in  case  such  cargo  shall  have  been 
discharged  at  the  place  and  in  the 
manner  customary  at  that  port  with 
ships  not  in  distress. 

Contributory  Values, 

10.  The  contribution  to  a  general 
average  shall  be  made  upon  the  actual 
values  of  the  property  at  the  termina- 
tion of  the  adventure,  to  which  shall 
be  added  the  amount  made  good  as 
general  average  for  property  sacrificed; 
deduction  being  made  from  the  ship* 
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owner's  freight  and  paasage-money  at  owner's  freiglit  and  possage-monej  at 
risk  of  two-fifths  oi  such  freight  in  risk  of  such  port-charges  and  crew's 
lieu  of  crew's  wages,  port-charges,  and  waees  as  would  not  have  been  incurred 
all  other  deductions  ;  deduction  being  had  the  ship  and  cargo  been  totally 
also  made,  from  the  value  of  the  pro-  lost  at  the  date  of  the  general  average 
perty,  of  all  charges  incurred  in  re-  act  or  sacrifice ;  deduction  being  also 
spect  thereof  subsequently  to  the  aris-  made,  from  the  value  of  the  property, 
iug  of  the  claim  to  general  average.  of  all   charges   incurred   in  respect 

thereof  subs^uently  to  the  arising  of 
the  claim  to  general  average. 

Lou  of  Freight  Xo«  0/  Freight. 
11.  In  eve^  case  in  which  a  sacri-  n.  in  every  case  in  which  a  sacri- 
fice of  carso  is  made  good  as  ^neral  fice  of  cargo  is  made  good  as  general 
average,  the  loss  of  freight  (if  any)  average,  the  loss  of  freight  (if  any) 
which  is  caused  by  such  loss  of  cargo  which  is  caused  by  such  loss  of  cargo 
shall  likewise  be  so  made  good.             ,  shall  likewise  be  so  made  good. 

Amount  to  he  made  good  for  Cargo. 

12.  The  value  to  be  allowed  for 
goods  sacrificed  shall  be  that  value 
which  the  owner  would  have  received 
if  such  goods  had  not  been  sacrificed. 

The  rules  now  adjusted  ai*e  a  compromise  between  .the  English 
and  foreign  practice,  and  although  in  some  respects  they  extend 
the  limits  of  the  English  rules,  it  is  believed  that  their  adoption 
would  on  the  whole  be  favourable  to  the  English  underwriter,  ship- 
owner, and  merchant.  The  chances  that  there  will  be  an  average 
contribution  on  the  outward  voyage  or  on  the  homeward  voyage 
are  equal,  so  that  in  the  case  of  vessels  sailing  from  English  ports, 
as  many  adjustments  would  in  theory  fall  to  be  made  according  to 
foreign  as  English  adjustment ;  but  in  point  of  fact  the  number  of 
foreign  adjustments  is  in  excess,  while  a  large  number  of  contribu- 
tions occur  in  the  case  of  vessels  sailing  between  foreign  ports,  in 
which,  of  course,  the  English  rules  cannot  operate.  The  rules  now 
agreed  on  curtail  the  foreign  customs,  so  that  this  is  a  gain  to  the 
English  underwriters,  who  almost  univei-sally  admit  a  settlement 
"  as  per  foreign  statement  if  so  made  up "  into  their  policies,  and 
that  in  most  cases  without  receiving  the  additional  premium 
which  used  to  be  exacted,  but  which  has  almost  disappeared  in  the 
keen  competition  for  business  which  now  prevails.  But  apart  from 
this  consideration,  it  would  often  be  a  considerable  saving  and  a 
great  convenience  if  General  Average  could  be  adjusted  here 
instead  of  at  the  foreign  port.  In  some  countries  the  adjuster's  re- 
muneration isBJiod  valorem  fee  upon  the  contributory  values,  so  that 
occasionally  the  loss  is  about  doubled  by  the  fee  for  its  adjustment. 

It  is  to  be  hoped,  therefore,  that  the  rules  will  ere  long  receive 
legislative  sanction,  and  that  in  the  meantime  they  will  be  enforced 
as  far  as  possible  by  being  incorporated  into  bills  of  lading  and 
policies  of  insurance,  as  suggested  by  Mr.  Baily  at  the  Glasgow 
meeting  in  1860,  and  recommended  at  the  York  Congress  in  1864. 

D.  M. 
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A  PEOCUEATOR-FISCAL— WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BK 

NO.  XI. 

A  VALUED  though  remote  correspondent  writes  with  reference  to 
onr  last  article,  *'  I  do  not  quite  understand  the  drift  of  the  con- 
cluding paragraph.  Do  you  wish  to  see  Procurator-Fiscals  precluded 
from  private  practice  ?  If  so,  what  sort  of  a  man  would  we  get 
here  ?  A  man  of  the  necessary  intelligence  and  business  habits 
could  not  be  got  for  any  salary  to  attend  to  our  cases  (trifling  it 
may  be  in  themselves,  but  important  as  regards  the  interests  of  the 
community),  and  be  bound  over  to  give  his  whole  time  to  the  work ; 
and  a  man  who  would  come  would,  I  expect,  be,  or  very  soon  be- 
come, a  mere  cipher  (intellectually)  or  worse,  and  still  could  under 
the  new  system  hold  his  position  and  draw  the  emoluments  in- 
dependently of  the  Sheriff.  In  the  public  interests  of  a  community 
such  as  ours,  I  would  let  a  Fiscal  have  his  private  practice  as  at 
present,  but  restore  to  the  Sheriff  his  power  of  dismissal  as  well  as 
of  appointing  a  Fiscal  ad  interim  in  any  case  where  it  might  be 
advisable  or  in  better  tiiste  for  the  Fiscal  not  to  prosecute.  On 
again  applying  to  the  Act  (1877),  I  am  quite  at  a  loss  as  to  what 
machinery  is  left  to  meet  this  last  case — ^none,  I  think.  What  do 
you  think?" 

The  important  issues  which  are  involved  in  the  latter  part  of  the 
above  communication  lead  us  to  interrupt  our  history  of  the  office 
of  Procurator-Fiscal,  and  direct  attention  to  the  undoubted  fact 
that  even  where  it  is  advisable  or  in  better  taste  for  the  holder 
of  the  office  of  Procurator-Fiscal  not  to  investigate  or  prosecute,  it 
is  now  impossible  for  the  Sheriff  at  once  to  appoint  a  Procurator- 
Fiscal  for  any  special  case.  It  is  no  answer  to  say  that  under 
section  7  of  the  Act  (40  &  41  Vict.  c.  50)  the  Procurator-Fiscal 
can  appoint  a  depute.  It  may  not  be  such  an  easy  matter  to  get 
a  suitable  depute,  as  young  men  under  age,  such  as  are  to  be  found 
in  the  country  Fiscal's  oflBce,  can  never  be  trusted  with  such  duties, 
and  procurators  of  Court  will  not,  unless  they  be  partners  of  the 
Fiscal,  accept  deputations  from  a  brother  procurator.  But  this  by 
the  way  ; — the  depute,  whoever  he  may  be,  will  labour  under  the 
taint  of  incapacity  or  inadvisability  which  attaches  to  his  principal. 
This  identity  of  principal  and  depute  required  the  special  enact- 
ment, "  that,  in  the  event  of  a  vacancy  in  the  office  of  Procurator- 
Fiscfid,  any  depute  or  deputes  appointed  in  terms  of  this  section 
shall  have  to  discharge  all  the  powers,  privileges,  and  duties  of  a 
Procurator-Fiscal  until  such  vacancy  is  filled  up."    A  Sheriff- 
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Clerk  Depute  is  exactly  in  the  position  of  a  Procurator-Fiscal 
Depute  during  his  principal's  life,  and  in  the  case  of  Macbeth  v. 
Innes,  8th  February  1873,  11  Macph.  404,  the  Lord  President 
said,  "  If  the  Sheriff-Clerk  be  clearly  incompetent  to  act  in  his  own 
case,  equally  so  must  be  his  depute,  an  official  appointed  by,  and 
presumably  entirely  under  the  guidance  of  his  principal    But 
farther,  we  cannot  leave  out  of  account  that  the  interlocutor  of 
citation  in  this  case  contains  a  great  deal  more  than  the  warrant  of 
citation,  viz.   a  warrant  of  sequestration.     It  had  the  effect  of 
sending  au  officer  to  inventory  and  seize  the  respondent's  effects 
before  the  respondent  had  been  heard  at  all.     No  occasion  could 
be  imagined  where  it  is  so  necessary  to  protect  the  interests  of 
defenders."    This  cogent  reasoning  is  mvlto  magis  applicable  to  a 
Procui*ator-Fiscal  and  his  depute,  because  the  first  deliverance  on  a 
petition  for  a  criminal  investigation  authorizes  the  Fiscal  or  his 
depute  not  merely  to  precognosce,  but  to  seize  such  of  the  accused's 
effects  or  articles  in  his  possession  as  the  Fiscal  or  his  depute  may 
select  before  the  accused  can  be  heard  at  all.    The  remedy  sug- 
gested by  the  Lord  President  in  a  case  where  the  Sheriff-Clerk 
cannot  without  impropriety  act  by  himself  or  depute,  is  therefore 
equally  applicable  in  the  case  of  a  Procurator-Fiscal    "  All  dangers 
would  be  avoided,  the  process  would  go  on  and  be  conducted  with 
perfect  propriety,  and  with  due  regard  to  all  requisite  safeguards, 
by  adopting  the  proposed  remedy,  viz ,  that  where  a  Sheriff-Clerk 
is  a  party  to  a  cause  in  his  own  Court,  another  wholly  independent 
should  be  appointed  in  his  place." 

A  depute  being  thus  disqualified,  the  delay,  incident  to  the 
appointment  of  a  wholly  independent  Fiscal,  in  order  to  obtain  "  the 
approval  of  one  of  Her  Majesty's  Principal  Secretaries  of  State " 
must  be  incurred,  and  in  many  cases  where  prompt  action  is 
necessary  the  interests  of  public  justice  will  undoubtedly  suffer. 
But  take  the  case  of  a  jury  trial,  where  the  Fiscal,  having  arranged 
to  conduct  it,  allows  his  depute — not  unnaturally,  to  go  to  the 
country — and  the  jury  being  empannelled,  the  Fiscal  begins  his 
evidence,  and  becomes  in  a  short  time  so  unwell  that  he  cannot  go 
on  with  the  case.  Formerly  an  ad  interim  Fiscal  could  have  been 
sworn  in  and  gone  on  with  the  case,  but  that  being  impossible,  the 
depute  must  be  waited  for — it  may  be  for  several  days,  and  the 
jury  must,  it  is  thought,  be  meanwhile  shut  up  (M'Oarth  and 
Others  v.  Bathgate,  High  Court,  15  May  1869, 1  Couper  260),  and  the 
case  continued  to  the  great  inconvenience  of  all  concerned.  The 
only  other  alternative, — but  also  of  doubtful  competency,  would  be 
to  follow  the  course  adopted  where  a  juryman  who  becomes  unwell 
will  not  recover  so  as  to  allow  the  trial  to  proceed — of  deserting 
the  diet  p*o  to«?  et  tempore,  eaid  having  a  new  trial  with  all  its 
expense  and  delays  {Crosaan,  High  Court,  15th  Nov.  1869,  1 
Couper  383).    But  who  is  to  move  the  Court  to  desert  the  diet  ? 

Our  correspondent's  fears  as  to  the  imperfect  machinery  of  the 
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Act  are  thus  almost  sure  to  be  realized.  A  similar  danger  was 
avoided  in  the  Law  Agents'  (Scotland)  Act  (36  &  37  Vict  c.  63) 
by  the  insertion  at  the  last  moment,  by  the  then  Lord  Chancellor 
(Lord  Selborne),  in  the  House  of  Lords,  of  section  26,  which  enacts 
that  '*  nothing  in  this  Act  shall  be  held  to  affect  the  existing  powers 
of  inferior  Courts,  or  the  judges  thereof,  over  Procurators  practising 
before  such  Courts,  so  far  as  these  powers  may  be  necessary  for 
supporting  the  jurisdiction  and  maintaining  the  authority  of  their 
several  Courts."  Except  for  that  provision,  contempt  of  Court,  or 
unworthy  behaviour  by  a  Procurator  towards  the  judges  of  any 
inferior  Court,  could  not  have  been  dealt  with  in  the  inferior  Court. 
A  provision,  similar  in  its  preservation  of  the  pre-existing  powers 
of  the  Sheriffs  to  appoint  interim  Procurators-Fiscal,  where  that 
might  be  necessary  for  supporting  the  jurisdiction  and  maintaining 
the  authority  of  the  Sheriff,  is  needed  to  make  the  new  arrange- 
ments as  to  Procurators-Fiscal  workable. 

It  was  the  Sheriffs  in  Edinburgh  who  were  able  during  the 
Session  of  the  Court,  and  while  they  were  in  attendance  on  it,  to 
suggest  the  above  clause  to  the  Lord  Chancellor,  who  appreciated 
its  importance.  Had  the  last  Sheriff  Court  Bill  been  amended 
while  the  Court  of  Session  was  sitting,  or  even  had  the  amendments 
been  submitted  to  those  acquainted  with  the  practice  in  criminal 
trials  before  the  Sheriffs,  it  is  not  to  be  doubted  that,  ere  the  Act 
was  passed,  the  anomaly  to  which  our  correspondent  has  directed 
attention  would  have  been  discovered  and  a  remedy  applied. 

The  other  matter  to  which  he  alludes,  viz.,  the  advantages  and 
disadvantages  of  the  Procurator-Fiscal  having  other  business  con- 
nections, is  a  much  larger  question,  and  on  it  we  held  and  expressed 
the  opinion  that  it  should  not  be  done  away  with  xmder  the  old 
system,  whereby  the  control  and  duration  of  the  appointment  lay 
with  the  Sheriff.  The  new  system,  however,  has  altogether  altered 
matters.  The  power  of  recall  of  the  Commission  under  the  old 
system  made  the  Procurator-Fiscal  in  almost  every  case  consult  the 
Sheriff  as  to  his  acceptance  of  any  new  duties,  and  it  was  seldom 
that  these  were  undertaken  without  the  consent  of  the  Sheriff. 
And  if  they  were  so  undertaken,  and  they  interfered  with  the 
administration  of  justice,  in  the  opinion  of  the  Sheriff,  who  was 
responsible  for  that  administmtion,  his  hands  were  free  and  his 
action  unfettered.  Now,  however,  on  a  fancied  analogy  with  the 
Sheriffs-Substitute  the  Sheriff's  power  of  removal  of  Procurators- 
Fiscal  is  taken  away,  and  hereafter  no  "Procurator-Fiscal  shall  be 
removable  from  oflBce,  except  by  one  of  Her  Majesty's  Secretaries  of 
State,  for  inability  or  misbehaviour,  upon  a  report  by  the  Lord 
President  of  the  Court  of  Session  and  the  Lord  Justice-Clerk  for 
the  time  being."  But  the  Sheriffs-Substitute,  in  contradistinction  to 
the  Procurators-Fiscal,  are  debarred,  as  we  have  seen,  from  doing 
any  other  than  magisterial  and  judicial  work,  and  it  is  difficult  to 
see  or  to  say  who  is  to  obtain  the  report  from  the  Judges,  and 
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what  tests  the  Lord  President  and  Lord  Justice-Clerk  will  apply 
to  determine  whether  a  Fiscal  is  too  great  a  pluralist,  and 
is  thus  unahle  for  the  work,  or  misbehaves  in  accepting  more 
work  than  he  can  accomplish.  What  their  Lordships'  action  in 
such  a  case  of  pluralism  by  a  Procurator-Fiscal  as  led  to  the 
Sernera  riots  (which  we  noticed  in  last  number)  would  have  been, 
and  at  what  an  interval  their  decision  would  have  been  available 
(since  both  must  act,  and  in  vacation  difficulty  must  occur  in 
securing  joint  action),  are  problems  which  time  will — although  at 
a  sacrifice  to  public  interests — doubtless  solve. 

There  is  exhibited  by  latest  legislation  a  desire  to  legislate  for  such 
large  cities  and  towns  as  Edinburgh,  Glasgow,  Dundee,  Aberdeen, 
Inverness,  etc.,  at  the  expense  of,  or  at  least  regardless  of  the  con- 
qnences,  to  the  county  and  country  districts.  Not  only  has  the  Law 
Agents  Act  had  a  baneful  effect  in  the  outlying  districts,  and 
unlicensed  agents  are  beginning  to  swarm  there,  but  the  Education 
Act  likewise  shows  that  local  peculiarities,  and  notably  the  winds 
and  waves  of  Orkney  and  Zetland,  have  not  been  consulted  by  our 
hasty  legislators.  Professor  Samsay,  who  was  lately  sent  to  report 
as  to  the  enforcement  of  the  Act  on  the  recalcitrant  Orcadians  and 
Zetlanders,  has  reported  that  the  Act  must  be  amended  so  as  to 
suit  the  peculiarities  of  these  counties,  and  that  at  as  early  a  date  as 
possible,  because  meanwhile  the  young  are  growing  up  uneducated. 
It  is  a  noticeable  fact  that  while  the  Education  Act  altered  the 
schoolmaster's  tenure  of  office,  and  made  it  during  the  pleasure  of 
the  Board,  the  new  Sheriff  Court  Act  has  done  exactly  the  opposite 
by  the  Procurator-Fiscal. 

In  the  same  way  the  provisions  of  the  new  Sheriff-Court  Act  as 
to  Procurators-Fiscal  have  been  dictated  by  those  whose  experience 
has  only  been  in  large  towns.  The  wants  and  peculiarities  of  the 
rest  of  Scotland  have  not  been  kept  in  view ;  and  we  shall  be 
agreeably  disappointed  if  there  the  present  effective  criminal  system 
can  be  preserved  in  the  same  state  of  efficiency  as  heretofore. 

While  we  thus  share  our  correspondent's  fears,  we  may  mention 
that,  as  the  necessary  funds  to  increase  the  public  payments  to 
Fiscals,  which  would  be  required  were  they  debarred  from  general 
practice,  are  not  likely  to  be  forthcoming  soon,  there  will  be  plenty 
of  time  to  develop  the  working  of  the  new  system.  Before  the 
Fiscals'  salaries  come  to  be  raised,  the  Sheriffs- Substitutes'  salaries 
must  be  increased  so  that — notwithstanding  the  step  taken  by  the 
new  Act  towards  limiting  and  confining  a  Procurator-Fiscal  strictly 
to  the  work  of  his  office,  and  debarring  him  from  general  practice 
—it  is  not  the  intention  of  the  Executive  at  present  to  hurry  on 
more  changes.  The  new  Act,  however,  is  the  result  of  forces 
at  work  which  the  Executive  are  powerless  to  resist,  and  it  may 
be  that  they  may  be  forced  to  deal  with  the  emoluments  of 
Procurators-Fiscal,  and  thus  be  driven  to  do  by  the  Sheriffs- 
Substitute  that  justice,  which  has  so  long,  and  hitherto  unsuccess- 
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fully,  demanded  an  increase  of  their  emoluments  commensuT&te 
with  the  increase  of  the  jurisdiction  and  duties  which  they  and 
the  Sheriffs  are  called  upon  to  exercise  and  dischai^e. 
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The  past  Session  of  Parliament,  thanks  to  Messrs.  Biggar  and  Co., 
has  not  contributed  largely  to  the  mass  of  statutes,  and  the  cry  of 
neglect  of  Scotch  business  is  heard  louder  than  ever.  One's 
impression  after  glancing  over  the  Public  General  Statutes  is  that 
Ireland  has  this  year  walked  off  with  the  lion's  share, — ^that,  in  fact, 
it  has  been  for  Ireland  what  1868  was  for  Scotland.  We  have  not 
the  slightest  doubt,  however,  that  in  this  opinion  the  Irish  would 
not  share.  But  after  all  there  have  been  perhaps  more  Scotch 
statutes  given  birth  to  than  is  generally  supposed.  We  can  in  the 
present  paper  do  little  more  than  remind  our  readers  of  what  they 
are. 

First  in  point  of  date  is'*Tfu  Publicans'  CeHificates  {Scotland)  Ad 
(1876)  Amendment  Act,  1877"  (c.  3).  It  is  short  and,  by  itself, 
unintelligible.  If  the  reader,  however,  takes  up  the  principal  Act 
he  will  find  what  is  the  result  of  this  Amendment  The  word 
"March"  is  substituted  for  "April;"  that  is  alL  The  Licensing 
Committee  is  to  be  appointed  at  the  quarter  sessions  held  in  March, 
and  not  in  April  The  next  is  a  short  Act  (c.  11.)  which  enables 
Judges  who  may  be  ratepayers  to  act  notwithstanding  in  pro- 
ceedings affecting  their  pockets  as  sucL  Why  should  this  be  con- 
fined to  the  Supreme  Judges  of  the  Three  Kingdoms  ? 

Then  we  have  an  Amendment  of  the  General  Police  and  Im- 
provement Act  of  1862  (c.  22).  It  enables  the  Court  of  Session  to 
make  orders  for  the  purpose  of  facilitating  the  adoption  or  execution 
of  the  principal  Act.  It  relates  to  burghs  in  which  there  has  been 
a  failure  to  carry  out  the  provisions  of  that  Act.  Any  seven 
householders  may  present  to  the  Court  a  petition  setting  forth  the 
circumstances ;  and  the  Court  is  then  to  step  in,  recl^y  what  is 
wrong,  and  superintend  the  proceedings  necessary  for  the  adoption 
of  the  Act.  And  whereas  formerly  an  interval  of  two  years 
required  to  elapse  before  the  presentation  of  a  second  petition  to 
the  Sheriff  for  the  extension  of  boundaries  of  a  royal  burgh,  such 
a  petition  may  now  be  presented  after  one. 

The  Conference  Acts  of  1862  and  1867  have  also  been  amended. 
The  word  "  capital,"  as  used  in  the  Act  of  1867,  is  to  include  paid- 
up  capital;  and  the  power  to  reduce  capital  is  to  include  a  power 
to  cancel  any  lost  capital  Capital  may  be  reduced  by  the 
cancellation  of  unissued  shares.  This  Act  has  also  rendered  it  bo 
longer  necessary  to  produce  as  legal  evidence  the  original  certificate 
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of  incorporation,  a  certificate  given  by  the  regiatrar  being  sufficient 
for  that  purpose. 

The  next  statute  in  order  is  the  "Act  to  Amend  the  Laws  relaiing 
to  Oame  in  Scotland"  (c.  29).  It  may  not  go  so  far  as  keen  reform- 
ers might  have  wished,  but  at  the  same  time  it  does  really  present 
an  amendment  upon  the  former  law.  Its  objects  may  be  said  to  be 
three — 1.  To  secure  compensation  to  tenants  for  crops  damaged  by 
game.  2.  To  facilitate  the  destruction  of  hares.  3.  To  remove  what 
is  sometimes  at  present  a  scandal  in  Game-Law  prosecutions.  The 
tenant  is  to  have  a  claim  for  compensation  where  his  landlord  has 
reserved  the  sole  right  over  the  game.  The  tenant  is  to  intimate  his 
claims  to  his  landlord,  and,  in  the  event  of  their  failing  to  come  to 
terms,  provision  is  made  for  arbitration.  Before  bringing  an  action 
of  damage  against  his  landlord  for  loss  incurred  through  game  the 
tenant  must  give  him  notice,  the  length  of  time  depending  upon  the 
state  of  the  crop  which  has  been  damaged.  Such  an  action  may  be 
brought  in  the  Small  Debt  Court  if  the  sum  sued  for  do  not  exceed 
fifty  pounds.  It  is  to  be  conducted  as  a  Small  Debt  action ;  but;  if 
the  parties  desire  it,  the  evidence  may  be  recorded,  in  which  case 
there  is  an  appeal  to  the  Sheriff,  but  no  further.  The  question  may 
be  raised  whether  the  Sheriff  must  record  evidence  himself  or 
make  use  of  a  shorthand  writer.  It  is  thought  the  practice  of 
the  Debts  Recovery  Court  may  in  this  respect  be  followed. 

Hares  may  now  be  destroyed  by  a  lessee  being  in  "actual 
occupation  of  lands,  and  having  the  right  of  killing  hares  thereon," 
without  a  game  license.  He  may  employ  a  deputy,  but  is  limited 
to  one  for  each  parish  in  which  his  lands  lie ;  and  he  must  intimate 
the  name  of  his  deputy  to  his  landlord. 

Lastly,  all  game  prosecutions  are  to  be  conducted  before  the 
Sheriff,  the  power  of  the  Justices  being  completely  taken  away. 
This  is  a  step  in  the  right  direction.  We  have  no  doubt  that  the 
Justices  acted  fairly,  but  at  the  same  time  there  was  not  an 
unnatural  feeling  of  dislike  against  the  unpaid  magistracy,  often  so 
deeply  interested  in  game  preservation,  disposing  of  such  cases. 
The  11th  section  is  also  importent,  which  provides  that  "any 
person  who  has  been,  or  shall  be,  prosecuted  for  any  act  or  acts,  as 
constituting  an  offence  under  any  one  or  more  of  the  Game  Acts, 
shall  not  be  liable  to  be  again  prosecuted  for  the  same  act  or  acts  as 
constituting  an  offence  under  any  other  of  the  Game  Acts."  Exist- 
ing leases  of  agreements  about  game  are  not  affected  by  this  Act. 

Next  we  have  an  Act  favourable  to  husbands  as  well  as  wives, 
viz.,  "  An  Act  for  the  Protection  of  the  Property  of  Married  Women 
in  Scotland*'  (c.  30).  It  will  be  welcomed  by  the  supporters  of 
women's  rights.  By  the  third  clause  the  earnings  of  a  wife, 
acquired  in  an  employment  or  business  carried  on  in  her  own  name, 
and  also  all  moneys  gained  by  the  exercise  of  her  talents,  are 
excluded  from  the  husband's  jus  mariti  and  rights  of  administra- 
tion.   She  can  deal  with  such  moneys  as  if  unmarried,  and  invest 
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and  give  receipts  for  them  in  her  own  name.  On  the  other  hand, 
the  liability  of  the  husband  for  the  wife's  antenuptial  debts  is  to 
be  limited  to  the  amount  of  property  received  through  her, — a  very 
fair  and  reasonable  extension  of  a  well-recognized  l^al  principle. 
It  is  to  be  feared,  however,  that  the  third  clause  will  be  taken 
advantage  of  by  many  a  lazy  and  insolvent  husband  who  can  defy 
his  creditors  as  long  as  his  wife  earns  enough  to  keep  them  both. 

The  Act  to  amend  "  The  Segistratiou  of  Leases  (Scotland)  Act, 
1857,"  does  so  by  introducing  the  word  "commissary'*  into  the 
19  th  section  of  that  Statute. 

Then  there  is  "  An  Ad  (c.  38)  to  contimie  for  otu  year  the  Board 
of  JBducation  in  Scotland,"  which  explains  itself  by  its  titla 

"  An  Act  to  Amend  the  Form  of  Warrant  of  Execution  on  certain 
Extracts  of  Write  registered  in  the  Books  of  Council  and  Session  or 
Sheriff-Court  Books  in  Scotland,  and  to  provide  for  the  AtUhefdicaiian 
of  certain  Extracts  of  Writs  "  (c.  40).  Extracts  of  writs  registered  in 
•Sheriff-Court  Books,  which  contain  a  clause  of  I'egistration  for 
preservation  and  execution,  may  have  a  warrant  of  execution 
inserted,  and,  in  virtue  of  said  warrant,  averments,  etc.,  may  follow. 
The  Act  further  provides  for  the  authentication  of  extracts  from 
the  Books  of  Council  and  Session.  Each  page  is  to  be  stamped, 
the  Keeper's  signature  only  appearing  in  the  case  of  marginal 
addition  and  upon  the  last  page.  It  is  also  rendered  competent  to 
register  deeds  for  execution  which  have  been  registered  originally 
for  preservation  only. 

"  The  Fisheries  {Oyster,  Crab,  and  Lobster)  Act,  1877,"  applies  to 
Scotland.  It  fixes  a  close  term,  and  determines  what  kinds  of  crabs 
and  lobsters  it  is  henceforth  to  be  unlawful  to  take.  Prosecutions 
are  to  be  before  the  Sheriffs.    More  work  for  the  Sheriffs  i 

In  the  October  number  of  the  Journal  reference  was  made  at 
some  length  to  the  provisions  of  the  Sheriff-Court  (Scotland)  Act 
1871,  the  text  of  which  was  printed.  We  shall  only  here  refer  to 
one  point  which  has  been  discussed  in  more  than  one  county. 
Does  this  Act,  when  it  declares  that  "the  appointment  of  any 
persons  to  act  as  Procuiutor-Fiscal  ad  interim,  or  in  the  absence  of 
the  Procurator-Fiscal  in  any  Sheriff  Court,  shall  cease  and  determine 
from  and  after  the  commencement  of  this  Act "  strike  at  the  office 
of  every  unsalaried  Fiscal  ?  Unsalaried  Fiscals  do  not  appear  to  be 
appointed  merely  ad  interim,  or  in  the  absence  of  the  Fis(^.  They 
are  assistant  Fiscals,  and  may  act  when  the  regidar  Fiscal  is  present 
There  can  be  no  doubt  but  that  it  was  the  intention  of  the  Statute 
to  put  an  end  to  all  such  appointments.  But  has  it  done  so  ?  We 
know  of  a  county  in  which  the  Sheriff  held  that  it  had  not,  the 
substitute  being  inclined  to  think  that  it  did.  The  Fiscal  was 
absent,  and  the  assistant  wisely  abstained  from  acting.  It  will  not, 
however,  cause  any  difficulty  long,  as  in  every  county  the  Procurator- 
Fiscal  will  apply  for  leave  to  grant  a  deputation  to  the  assistants,  as 
he  is  entitled  to  do  under  the  7th  section. 
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Lastly,  we  come  to  the  "  Act  to  Amend  the  Law  relating  to  Prisons 
in  Scotland"  This  Act  would  require  a  separate  article  to  itself, 
and  we  can  only  here  touch  upon  one  or  two  of  its  leading 
features. 

The  great  object  which  this  Statute  accomplishes  is  the  transfer- 
ence of  the  management  of  the  prisons  from  the  various  local  autho- 
rities to  one  centi^,  viz.,the  Secretary  of  State.  Whatever  disadvan- 
tages may  arise  from  this  transference,  it  at  least  bids  fair  to  diminish 
the  expense.  It  has  been  proved,  and  indeed  must  be  obvious,  that  the 
expense  of  keeping  prisoners  in  small  numbers  and  in  separate  prisons 
greatly  exceeds  what  would  be  incurred  were  they  massed  together. 
A  prisoner  at  Dornoch  costs  more  than  he  would  do  in  Glasgow. 
Now,  the  present  Act  does  not  abolish  any  of  the  existing  prisons, 
but  it  gives  power  to  the  Secretary  of  State  to  abolish  them; 
although  he  is  not,  at  the  same  time,  left  uncontrolled,  since 
Parliament  can  act  as  a  check  upon  him. 

On  and  after  the  Ist  of  April  1878,  the  expense  of  maintaining 
prisons  and  prisoners  is  to  be  paid  by  Parliament,  and  the  prisons 
along  with  the  patronage  of  prison  appointments  are  vested  in  the 
Secretary  of  Stata  Prisons  are  henceforth  to  be  managed  by  that 
official,  assisted  by  Prison  Commissioners  (of  whom,  as  mentioned 
in  our  last  issue,  Mr.  Hill  Burton  has  been  appointed  one).  Two 
of  these  Commissioners  are  to  receive  salaries.  The  Sheriff  of 
Perthshire  and  Crown  Agent  for  Scotland  are  to  be  «»  qficio  Com- 
missioners. The  Commissioners  are  to  make  the  minor  appoint- 
ments, enter  into  contracts,  and  inspect  the  prisons ;  but  they  are  to 
be  in  all  things  subject  to  the  control  of  the  Secretary  of  State,  to 
whose  directions  they  must  conform,  and  to  whom  they  are  bound 
to  submit  their  reports.  The  Commissioners  of  Supply  and  th^ 
Magistrates  of  burghs  are  further  to  appoint  visiting  committees  to 
inspect  the  prisons  in  their  districts.  These  visiting  committees 
appear  to  be  quite  independent  of  the  Commissioners,  and  they 
are  to  report  direct  to  the  Secretory  of  State.  In  addition,  any 
Sheriff  or  Justice  of  the  Peace  may  visit  the  prisons  situated  within 
his  jurisdiction  at  any  time.  There  is  thus  every  conceivable  check 
imposed  upon  prison  abuses.  It  seems  to  us  that  in  this  respect 
the  Act  goes  too  far.  For  example,  by  the  53rd  section  the  Sheriff 
is  bound  to  hold  an  inquest  upon  the  body  of  every  prisoner  who 
may  die  within  prison.  Hitherto  this  has  only  been  required  in 
the  case  of  an  execution  within  prison,  and  then  for  the  obvious 
reason  that  it  is  desirable  to  render  quite  certain  the  fact  that  the 
execution  has  token  place.  But  in  the  ordinary  case  of  a  death 
surely  the  medical  certificate  submitted  to  the  Procurator-Fiscal  of 
the  district  would  be  sufficient 

The  Secretary  of  State's  powers  over  prisons  are  very  ample 
indeed.  He  may  set  apart  either  the  whole  or  portions  of  certein 
prisons  for  the  accommodation  of  particular  classes  of  prisoners ;  he 
may  remove  prisoners  from  one  place  to  another;  and  he  may  dis- 
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continue  prisons  and  expose  tbe  building  for  sale  by  public  auction. 
He  may  declare  a  prison  to  be  that  of  a  particular  burgh  or  county, 
although  not  locaJly  situated  within  the  burgh  or  county.  In 
short,  he  may  disregard  all  local  distinctions  and  prejudices^  and  do 
very  much  as  he  pleases.    This  is  centralization  with  a  vengeance ! 

There  are  a  variety  of  miscellaneous  matters  which  call  for 
attention  in  this  Act  The  Secretary  of  State  is  to  make  regula- 
tions for  carrying  out  sentences  of  hard  labour,  which  any  court 
of  law  having  the  power  to  imprison  may  impose.  Speciid  rules 
are  also  to  be  made  for  the  treatment  of  unconvicted  prisoners  who, 
as  the  44th  section  reminds  us,  are  '*  in  law  presumably  innocent." 
It  is  to  be  feared  that  at  present  little  distinction  is  made  between 
them  and  their  guilty  brothers.  There  are  ample  directions  for 
the  guidance  of  medi(^  officers  and  the  Governor.  What  is  very 
important  is  the  recognition  of  the  duty  of  the  State  to^do  some- 
thing for  prisoners  at  the  crucial  period  of  their  discharge. 
Prisoners'  aid  societies  may  apply  to  the  Secretary  of  State  for  a 
certificate  expressing  his  approval,  and  thus  placing  them  under 
State  sanction.  When  a  prisoner  is  discharged  his  Commissioners 
may  pay  either  to  himself  or  to  the  treasurer  of  such  a  society  a 
certain  sum  to  be  applied  to  the  benefit  of  the  prisoner,  and  they 
also  may  provide  him  with  means  of  returning  to  his  home.  The 
prisoner,  however,  cannot  demand  such  assistance  as  a  matter  of 
course,  and  it  will  doubtless  be  given  only  in  deserving  cases. 

This  Act  wiU  certainly  greatly  increase  the  duties  of  that  already 
overworked  public  servant,  the  Secretary  of  State. 


THE  POSITION  OF  THE  MASTEES  OF  PUBLIC  SCHOOLS 
UNDER  THE  EDUCATION  (SCOTLAND)  ACT,  1872. 

NO.  X. 

Since  our  last  article  upon  this  subject  appeared,  the  controversy 
as  to  the  removal  of  the  teacher  at  Nigg  has  entered  upon  a  further 
stage,  and  new  light  has  been  thrown  upon  the  way  in  which  the 
Education  Board  has  been  doing  the  work  temporarily  entrusted  to 
it  in  1872.  It  is  at  least  due  to  the  Inspector,  and  to  tbe  School 
Board,  to  give  the  correspondence  which  has  passed  since  our 
September  number  was  issued,  and  this  we  do,  omitting,  for  the  sake 
of  brevity,  all  merely  formal  portions.  First  of  all  a  supplementary 
report  by  the  Inspector  was  obtained  in  the  following  terms: — 

"I  understand  that  the  Board  of  Education  are  of  opinion  that 
ray  special  report  upon  the  Kirkhill  Public  School,  and  the  teacher, 
Mr.  Brodie,  does  not  clearly  connect  the  unsatisfactory  condition  of 
the  school,  as  shown  by  the  results  of  my  examination  of  13th 
March  last,  with  incompetency,  unfitness,  or  inefficiency  on  the 
part  of  the  teacher.    In  order,  therefore,  that  no  doubt  may  exist 
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as  to  my  opinion  of  the  case,  I  now  state,  as  a  supplement  to  the 
special  report  referred  to,  that  I  consider  (1)  that  the  school  is 
inetficiently  taught;  (2)  that  this  inefficiency  is  due  to  Mr.  Brodie's 
neglecting  to  perform  his  duty;  and  (3)  consequently  that  he  is 
unable  to  hold  his  position  as  teacher  of  the  school 

"  John  Kerr." 

This  report  having  been  forwarded,  the  following  letter  to  the 
Clerk  of  the  School  Board  was  received  from  Dr.  Taylor,  Secretary 
to  the  Education  Board : — 

"29(h  August  IS77, 

"Sir, — I  have  received  from  the  Secretary  to  the  Scotch  Education 
Department  a  copy  of  a  supplementary  report  by  H.  M.  Inspector 
Dr.  Kerr,  on  Nigg  (Kirkhill)  Public  School,  under  section  60  (2)  of 
the  Education  Act,  and  I  understand  that  the  supplementary  report 
itself  has  been  forwarded  to  your  Board. 

"The  Board  of  Education  will  meet  on  Wednesday  next,  5tli 
proximo,  for  further  consideration  of  the  case ;  and  I  have  to  suggest 
that  your  Board,  if  they  have  not  already  done  so,  should  without 
any  delay  send  a  copy  of  the  supplementary  report  to  Mr.  Brodie, 
the  teacher  of  the  school" 

To  this  letter  an  answer  was  sent  on  30th  August,  by  the  Clerk 
to  the  School  Board,  stating  that  he  had,  immediately  on  receipt  of 
the  supplementary  report,  summoned  by  circular  a  meeting  of  his 
Board  for  the  4th  September.  The  next  day  down  came  a  telegram 
from  the  "Secretary,  Board  of  Education,"  in  these  terms:  "Please 
send  copy  supplementary  report  to  teacher  at  once,  if  not  already 
done,  as  my  Board  meet  on  Wednesday  at  noon  to  dispose  of  case." 
The  chairman  of  the  School  Board,  however,  was  a  prudent  man, 
and  his  telegram  in  reply  administered,  by  implication,  a  severe 
rebuke  to  the  Education  Board.  He  says,  "Telegram  received. 
Must  be  careful  to  comply  with  Act.  Kindly  refer  to  section  60, 
sub-section  2,  which  provides  that  School  Board  shall  furnish  teacher 
with  copy  report.  Eegret  much  that  I  cannot  do  so  till  Tuesday, 
when  Board  meets  for  that  purpose,  and  to  fix  subsequent  day  to 
meet  again  to  give  judgment.  Please  observe  that,  till  School  Board 
give  judgment  on  the  matter,  there  is  no  case  to  lay  before  your 
Board  to  dispose  of"  This  reply  points  out  strongly  the  two  errors 
into  which  the  Central  Boanl  seem  to  have  been  about  to  fall 
First  of  aU  they  would  have  ignored  the  fact  that  the  Board  had 
not  met  so  as  to  furnish  Mr.  Brodie  with  a  copy  of  the  report,  and 
secondly,  they  seem  to  have  utterly  failed  to  observe  the  directions 
so  specifically  given  in  the  Act — "a  judgment  removing  the  teacher 
shall  not  have  efiect  until  confirmed  by  the  Board  of  Education." 
How  could  there  be  a  confirmation  of  a  judgment  which  had  never 
been  pronounced ?  How  could  the  Board  "dispose  of"  the  case? 
Evidently  they  seem  to  have  regarded  Dr.  Kerr's  report,  not  in  the 
light  of  a  new  one,  but  as  "supplementary"  to  the  former  one,  which, 
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indeed  in  one  sense  it  is.  But  then  the  Board  should  have  remem- 
bered that  the  former  report  had,  by  their  own  action,  fallen  through, 
and  the  whole  procedure  having  been  begun  cU  novo  must  be 
properly  carried  to  its  conclusion  according  to  statutory  forms.  In 
our  article  of  February  last,  when  summarizing  the  results  of  the 
Mochrum  case,  we  pointed  out  the  necessity  for  a  formal  "judgment " 
by  the  School  Board,  and  remarked  upon  the  use  of  that  word  in 
the  Act  The  whole  matter  then  suddenly  entered  upon  a  new 
phase,  for  a  letter  on  4th  September,  marked  "strictly  private," 
reached  the  Chairman  of  the  School  from  Dr.  Taylor,  in  the 
neighbourhood  of  Greenock,  showing  entii*e  ignorance  of  what 
had  been  taking  place.  That  letter,  of  course,  has  not  yet  come 
to  light,  but  we  quote  one  sentence  from  the  Chairman's  reply : 
"With  every  desire  to  defer  to  your  age  and  experience,  it  is  much 
better  that  all  private  correspondence  on  public  matters  betwixt 
us  should  cease,  and  I  believe  the  result  wiU  be  that  there  may  be 
less  chance  of  divergence  of  opinion  on  any  question  whatever." 
It  appears  to  be  scarcely  requisite  to  make  any  further  comment 
upon  the  remarkable  position  of  matters  revealed  by  this  correspon- 
dence, or  upon  the  difficulties  and  complications  likely  to  result 
when  private  and  confidential  letters  are  written  by  a  public  official 
in  his  official  capacity  (for  it  could  be  in  none  other)  to  another 
official  concerning  the  business  connected  with  the  office.  One 
observation,  however,  we  think,  may  fairly  be  made,  that  the  inter- 
est, and  the  best  interest,  not  only  of  the  teachers  or  of  the  Boards, 
but  of  all  concerned  and  affected,  is  to  be  found  in  simple  straight- 
forward conduct,  and  that  wire-pulling,  granting  its  object  to  te  of 
the  very  best,  is  extremely  injudicious  and,  when  detected,  mislead- 
ing. If  there  is  room  for  the  suspicion  on  the  part  of  a  teacher, 
whether  well  founded  or  not,  that  some  private  correspondence  may 
be  going  on  behind  his  back,  he  will  lose  the  trust  and  confidence 
he  should  have  in  his  relations  with  his  School  Board.  It  is  not 
necessary  to  take  an  instance,  such  as  that  of  Nigg,  to  illustrate  our 
remarks,  for  the  very  existence  of  such  a  feeling  and  the  knowledge 
of  such  practices  will,  above  all  things,  destroy  the  mutual  reliance 
upon  which  really  the  School  Board  system  to  a  large  extent 
depends.  Teachers  and  School  Boards  are  not  meant  to  be 
antagonistic,  but  are  encouraged  to  be  parts  of  the  same  great 
machinery,  devised  to  work  harmoniously  for  the  Education  of  tlie 
country.  One  word  before  we  leave  the  subject  of  this  dispute, 
and  that  has  reference  to  the  report  by  Dr.  Kerr.  The  corre- 
spondence shows  that  the  Inspector  sent  his  report  direct  to  the 
Department.  This,  we  think,  was  not  exactly  the  course  indicated 
by  the  Statute.  The  Act  says  that  the  School  Board  may  **  require 
a  special  report  .  .  .  from  Her  Majesty's  Inspector,"  and  it  is  but 
a  natural  presumption  that  the  report  when  made  should  be 
rendered  to  the  School  Board  who  "  required "  it  It  is  a  small 
matter,  perhaps,  but  probably  it  contributed  to  this  difficulty  with 
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the  Education  Board,  to  whom  the  report  was  sent  by  the  Depart- 
ment, as  it  gave  an  opportunity  for  an  interference  by  the  Central 
Board,  which,  from  any  point  of  view,  was  entirely  uncalled  for 
and  inept,  as  they  had  refused  to  confirm  the  first  judgment,  and 
accordingly  had  nothing  whatever  before  them,  at  least  until  a 
second  judgment  was  duly  presented  by  the  School  Board  for  their 
approval 

There  is  yet,  however,  before  we  conclude  this  series  of  articles, 
a  branch  of  our  subject  to  which  reference  must  be  carefully  directed, 
and  that  is  the  question  of  secondary  schools  in  its  relation  to  the 
position  of  the  teachers.  The  attention  of  the  public  has  been  more 
and  more  turned  to  this  matter  of  late,  and  it  is  universally  felt  and 
admitted  to  be  of  the  highest  importance  both  to  pupils  and  to 
teachers.  The  position  of  a  teacher,  with  which  we  are  at  present 
more  especially  concerned,  is  necessarily  very  much  affected,  both 
socially  and  in  other  respects,  by  the  character  of  the  tuition  in 
which  he  is  engaged.  If  it  be  of  a  very  elementary  description, 
and  the  man  have  higher  capacities  and  aims,  it  is  apt  to  deaden 
the  intellect  and  trammel  the  ambition;  while  it  must  be  conceded 
that  the  higher  branches  of  education  produce  material  effects 
of  a  wholesome  description,  not  only  upon  those  who  acquire, 
but  also  upon  those  who  impart  the  knowledge,  and  this 
effect  acts  alike  intellectually  and  socially  in  the  respect  and 
esteem  to  be  derived  from  the  utilization  of  mental  power. 
Now,  on  a  consideration  of  the  Education  Act  as  a  whole,  we 
can  scarcely  fail  to  be  struck  by  the  ABC  stamp  which 
it  bears,  if  such  an  expresssion  is  permissible.  Evidently  the 
first  object  kept  in  view  by  our  legislators  was  not  the  attainment 
of  a  high  educational  position  for  the  few,  but  the  provision  of  an 
exceedingly  moderate  standard  of  knowledge  for  every  boy  and 
girl  in  the  kingdom.  Whether  parents  like  it  or  not,  whether  the 
children  like  it  or  not,  all  between  the  statutory  limits  of  age  must 
receive  the  amount  of  teaching  directed.  Every  one  is  in  future  to 
read,  to  write,  and  to  cipher,  whose  mental  powers  do  not  prohibit 
the  acquirement  of  so  much  knowledge.  In  the  polUug  booths  of 
the  future,  when  coming  generations  fulfil  their  electoral  trust,  no 
illiterate  voters  wiU  be  found,  and  the  words,  "  Depones,  I  cannot 
write,"  will  have  passed  away  as  things  unknown  in  the  proofs 
taken  in  our  Sheriff  Courts.  Speaking  recently  upon  educational 
matters.  Lord  Young,  than  whom  no  clearer  exponent  of  the  purpose 
and  aim  of  the  Act  could  be  found,  remarked  as  to  these  public 
schools,  that  they  existed  for  the  people,  and  should  be  made  to 
serve  their  purpose : — 

'*  The  lower  and  the  higher  education  are  on  the  common  founda- 
tion of  the  three  Ks,  and  this  common  foundation  rises  considerably 
higher  than  these.  When  the  building  has  been  raised  so  high^ 
say  to  the  height  of  the  three  R's — ^the  great  bulk  of  the  scholars  in 
the  common  and  most  numerous  schools  drop  off.    The  controversy 
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flbont  higher  subjects  only  then  begins.  I  do  not  say  or  think  that 
the  controversy  is  unimportant,  even  though  I  am  persuaded  that, 
Svith  respect  to  the  masses,  the  level  at  which  it  arises  has  never 
yet  been  reached.  What  I  say  is,  that  the  question  about  raising 
the  masses  to  that  level  has  not,  in  my  judgment,  been  sufBciently 
attended  to.  I  see  and  appreciate  the  difficulties  in  the  way  of 
that  result,  and  concede  that  the  interests  of  the  more  intelligent 
scholars  who  have  been  carried  so  high  ought  not  in  the  meantime 
to  be  neglected ;  only  qualifying  the  concession  with  the  remark, 
that  I  think  these  difficulties  will  yield  to  a  more  determined  and 
Vigorous  effort,  and  that,  by*making  this  effort  with  effect,  more  will 
be  done  to  advance  national  education  than  by  bestowing  an  equal 
amount  of  energy  on  what  is  called,  and  not  improperly,  the  higher 
education,  of  which  comparatively  few  can  avail  themselves.  You 
will  perceive,  from  the  tenor  of  these  remarks,  that  I  incline  to 
approve  of  the  views  which  have  influenced  the  present  and  former 
Governments  to  encourage,  by  their  distribution  of  the  sums  annually 
placed  at  their  disposal  by  Parliament,  increased  attention  to  those 
elementary  subjects  of  instruction  in  which  the  great  body  of  the 
people  who  use  the  national  schools  are  chiefly  interested." 

These  observations  strongly  point  to  the  primary  importance  of 
elementary  studies  in  the  objects  embraced  by  the  Act,  but  his 
Lordship  guards  against  the  idea  that  there  is  any  hostility  on  his 
pai*t,  or  indeed  anything  but  friendly  interest  in  the  highest  possible 
education  for  the  country.  Schoolmasters  are  encouraged,  we  may 
truly  say,  first  and  above  all,  to  pass  as  many  boys  and  girls  as  they 
can,  to  obtain  a  high  and  steady  average,not  to  turn  out  afew  brilliant 
successes.  The  greatly  talented  and  successful  boys,  no  doubt,  also 
afford  direct  benefit  to  the  teacher,  but  in  a  very  moderate  degree,  it 
being  the  policy  of  the  Act  and  of  its  administrators,  wisely,  as  we 
think,  to  leave  the  master's  skill  and  success  in  this  direction  to  reap 
its  own  reward ;  and  that,  as  we  hope  to  show,  is  pretty  sure  to 
follow.  In  the  lecture  by  Mr.  Taylor  Innes,  to  which  reference  has 
already  been  made,  remarks  were  made  to  the  effect  that  the 
country  would  in  course  of  time  call  for,  and  insist  upon,  a  pro- 
vision of  means  for  the  supply  of  a  system  of  secondary  education. 
The  question  thus  raised  is  really  a  very  difficult  one,  much  more 
so  than  many  would  have  it  to  be.  To  all  its  citizens  the  state  has 
a  duty  to  perform,  and  that  duty  is  to  see  that  their  children  acquire 
those  elements  of  education  which  form  the  key  of  the  temple  of 
knowledge.  The  state  will,  moreover,  in  the  exercise  of  this  duty 
contribute  to  the  end  it  has  in  view,  and  will  enforce  upon  its 
subjects,  so  far  as  possible,  the  perlbrmance  of  the  work ;  but  then, 
having  fulfilled  its  obligations,  it  will,  as  regards  the  further  stages, 
leave  each  pupil  to  advance  according  to  his  capacity  or  his  wiU. 
That  is  the  basis  really  of  state  aid  to  parish  or  public  schools— the 
wide,  general,  and  true  basis.  Really,  to  raise  the  education  of  the 
country  we  must,  as  Lord  Young  has  shown,  attain  first  the  standard 
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of  ihe  elementary  education,  and,  firmly  planted  there,  a  higher 
standard  may  be  decreed. 

Now,  without  doubt,  the  very  fact  that  our  Education  Act  has 
this  tendency  and  character  produces  an  increased  demand  for  the 
higher  branches  of  knowledge,  and  accordingly  we  hear  loud  com- 
plaints that  under  the  new  system  the  secondary  education  of  the 
country  is  neglected,  and  is  being  utterly  annihilated.  We  scarcely 
can  think  that  this  view  is  a  correct  one ;  the  schools  are  no  worse 
than  they  were,  and  although  the  necessity  for  a  high  number  of 
passes  rather  than  a  few  good  scholars  is  certainly  telling  in  some 
degree,  yet  the  greater  impulse  in  the  paths  of  knowledge  should 
and  probably  does  counterbalance  this  effect.  It  cannot,  however, 
be  denied  that  there  does  seem  a  want  of  some  kind.  The  parish 
schools  and  the  universities  between  them  used  to  manage  some- 
how to  bridge  over  the  chasm ;  but  the  latter  now  are  inclined 
somewhat  to  keep  within  their  more  legitimate  lines  of  superior  or 
tertiary  teaching,  and  the  former  are  by  the  code  regulations  bound 
to  do  more  primary  work.  How,  then,  is  the  difficulty  to  be  met  ? 
Not,  we  think,  by  the  device  suggested  by  some  among  the  teachers 
themselves, — slackening  the  bonds  of  the  code,  and  giving  higher 
rewards,  in  the  shape  of  grants,  for  more  advanced  pupils,  while  at 
the  same  time  substituting  class  examinations  for  the  more  searching 
and  efficient  individual  test ;  but,  on  the  other  hand,  by  seeking  for 
some  means  of  creating  an  intermediate  class  of  secondary  schools, 
feeding  the  universities,  and  fed  by  the  Board  public  schools,  where 
the  more  advanced  pupils  might  obtain  what  they  seek  without 
detriment  to  their  less  gifted  fellows.  Schools  such  as  these  will 
afford  to  the  ambitious  teacher  a  wider  area,  and  an  enlarged  use- 
fulness. There  will  no  longer  be  to  the  teaching  profession,  as  there 
is  at  present  practically  to  a  large  extent,  a  boundary,  beyond  which 
they  cannot  travel, — the  boundary  of  their  own  public  schools;  they 
will  find  the  new  class  of  schools  but  a  step  in  the  forward  path,  and 
it  should  be  no  surprise  if,  twenty  or  thirty  years  hence,  many  of  the 
highest  academical  dignities,  and  the  most  esteemed  professional 
chairs,  in  all  of  our  four  universities  were  held  by  men  now  being 
trained  up  in  a  vocation  calculated  above  all  others  to  develop 
tact  and  temper  and  abnegation  of  sel£ 

Various  are  the  modes  which  have  been  proposed  for  the 
establishment  of  these  secondary  schools,  but  chiefly  they  have 
been  either  dependent  upon  the  principle  of  Government  grants, 
the  principle  of  local  rates,  or  the  principle  of  the  diversion  and 
modification  of  existing  endowments.  As  to  the  first  of  these,  it  may 
be  observed  that  to  all  its  subjects  the  state  has  a  duty  to  perform, 
that  duty  being  to  see  that  they  acquire  those  elements  of  educa- 
tion which  form  the  key  to  the  temple  of  knowledge.  Moreover, 
in  the  exercise  of  this  duty  the  State  will  contribute  to  the  end  it 
has  in  view,  and  will  enforce  upon  its  subjects,  so  far  as  possible, 
the  performance  of  the  work ;  but  then,  having  fulfilled  its  obliga- 
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tions  it  will,  as  regards  the  further  stages,  leave  each  pupil  to 
advance  according  to  his  capacity  or  his  wilL  It  must  always  be 
kept  in  mind  how  different  a  state  grant  for  secondary  schools 
would  be  from  a  general  educational  grant  such  as  we  now  enjoy. 
The  present  grant  is  available  for  all  and  sundry :  the  standard  is 
purposely  placed  so  low  that  really  the  most  moderate  capacity  in 
the  scholar  should  enable  the  master  to  qualify  him;  but  this 
would  not  be  so  with  secondary  schools.  Every  boy  is  not  fit  to 
advance  beyond  the  parish  school :  very  many  are  quite  unequal 
mentally  to  do  so ;  and  accordingly  a  grant  such  as  that  desired 
would  be  for  the  benefit  of  a  limited  number,  but  paid  for  by  all. 

No  doubt,  if  established,  such  secondary  schools  would  be  fewer 
in  number  and  fed  by  several  parishes,  still  it  appears  to  us  that 
as  a  body  teachers  would  do  wisely  not  to  press  for  the  establish- 
ment of  these  schools  by  such  a  method.  They  would  be  striving 
in  opposition  to  the  tendency  and  spirit  of  modem  opinion,  not  only 
in  this  but  in  many  another  line;  for,  in  questions  involving  taxation, 
we  have  come  to  consider  it  an  essential  that  no  tax  be  levied  upon 
the  community  for  the  benefit  of  the  individual,  and  that  efforts 
should  be  made  to  avoid  the  favouring  of  one  class  above  another. 
No  doubt  the  principle  is  not  absolutely  carried  out,  but  the  theory 
as  regards  any  new  taxation  is  in  that  direction.  As  fitly  may  this 
principle  be  applied  to  national  education  and  its  incidents  as  to 
any  other  branch  of  national  expenditure.  What  we  have  said  as 
to  Government  grants  for  such  a  purpose  applies  with  equal  force  to 
the  second  mode  which  has  been  proposed, — that  of  raising  a  local 
rate,  as  in  the  case  of  ordinary  Board  schools.  This  would,  however, 
be  a  plan  evolving  even  greater  dissatisfaction  among  the  taxed, 
and  would  have  the  further  disadvantage  of  being  involved  some* 
what  with  the  existing  primary  system. 

How,  then,  is  any  satisfactory  result  to  be  attained  ?  We  have 
on  the  one  hand  the  known  intention  of  the  Education  Act,  and 
we  hear  on  the  other  a  violent  outcry  as  to  its  effect.  We  are  told 
that  in  Scotland  it  is  ruining  the  higher  education  to  which 
former  generations  have  been  accustomed,  and  reducing  all  to 
one  dead  level  of  mediocrity,  or,  as  some  would  have  it,  of  some- 
thing worse.  Many  people,  however,  think  that  the  action  of 
time  had  begun  visibly  to  tell  on  our  old  system  even  a  good 
many  years  before  Mr.  Young's  Act  produced  such  changes.  The 
"  dominie"  of  Scott  had  become  quite  a  historical,  instead  of  a 
walking,  talking,  teaching  creature  of  everyday  life,  and  our 
national  secretiveness  and  acquisitiveness  had  begun  to  tell  upon 
the  teachers.  They  looked  too  much  to  the  few  and  too  little  to 
the  many.  Now,  the  difficulty  presented  by  this  question  in  its 
educational  aspect,  and  as  affecting  schoolmasters,  is  twofold.  The 
country  are  anxious  to  have  due  attention  paid  to  the  numerous 
class  of  children  who  never  advance  beyond  the  parish  school.  To 
do  this  they  give  pecuniary  encouragement  in  the  shape  of  grants 
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to  the  teacher.  At  the  same  time  they  do  not  wish  to  see  him  neglect 
the  more  advanced  subjects ;  they  do  not  want  to  prevent  progress, 
but  cannot  see  their  way  to  tax  the  ratepayers  for  anything  beyond 
the  essential  elements  of  learning.  Still,  no  one  will  deny  that 
secondary  teaching  must  come  into  play  somewhera  If  you  give  it 
at  the  parish  school  of  an  ordinary  country  district,  you  interfere 
with  the  primary  purpose ;  if  you  interpose  nothing  between  the 
public  school  of  the  1872  Act  and  the  universities,  you  produce 
those  somewhat  abnormal  developments  now  to  be  found  at  those 
seats  of  learning,  and  find  a  university  professor  in  "  Lower  Greek" 
or  "Lower  Humanity"  teaching  the  very  elements  of  those  lan- 
guages to  a  parcel  of  raw  youths.  We  think,  in  these  circumstances, 
the  university  teacher  is  not  in  his  proper  element,  nor,  for  that 
matter,  is  the  parish  schoolmaster  either. 

We  have,  however,  yet  the  third  plan  which  has  been  proposed 
as  a  solution  of  the  difficulty,  and  that  is  the  principle  of  diverting 
and  modifying  existing  educational  endowments.  Were  this  adopted, 
and  no  directly  state-aided  schools  established,  save  the  primary 
schools  now  in  operation,  then  probably  the  secondary  schools 
might  be  found  taking  their  distinct  and  intermediate  position 
between  the  public  school  below  and  the  university  above.  From 
the  one  they  would  draw  their  own  scholars ;  for  the  other  prove 
valuable  feeders.  Each  of  the  three  systems  would  be  distinct, 
and  none  would  interfere  with  the  other.  The  primary  school 
will  be  the  state  contribution  to  education,  fulfilling  the  duty  of 
every  Government  in  every  nation.  It  will,  at  the  same  time>  be  the 
field  in  which  the  aspiring  teacher  will  gain  his  first  laurels.  Then 
will  come  the  secondary  school,  where  children  desirous  and 
capable  of  making  further  progress  will  find  an  opportunity  of 
doing  so,  and  where  the  successful  master  may  obtain  some 
reward  for  his  earlier  efforts.  The  highest  educational  tier  will 
be  occupied,  as  now,  by  the  universities,  then  restricted  to  their 
own  proper  labours ;  and  what  more  natural  than  that  here  too  the 
profession  which  has  been  doing  the  work  should  be  worthily 
represented  in  the  honours  ?  Perhaps  it  may  be  urged  that  grants 
made  to  universities  themselves  are  opposed  to  the  principles  of 
state  aid,  as  we  have  at  least  formulated  them,  but  it  is  to  be 
observed  that,  in  the  case  of  the  highest  class  of  education,  the 
state  may  be,  and  is,  influenced  by  a  desire  not  so  much  to  improve 
the  education  of  those  taught  as  to  encourage  abstract  knowledge 
and  to  advance  original  research.  The  secondary  and  primary 
schools  are  merely  teaching  to  others  what  may  be  at  the  time 
known  of  the  various  subjects  embraced  in  their  curricula,  but  the 
university  is  the  alma  mater  whence  the  country  ought  to  look  for 
each  new  step  in  knowledge  and  each  new  discovery  of  science. 

Possibly  in  some  countries  the  difficulties  would  not  be  much 
reduced,  where  private  endowments  for  educational  purposes  are 
small ;  but  in  Scotland  they  are  upon  a  very  laige  scale,  so  much  so 
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that,  according  to  a  high  authority  upon  such  matters,  if  we  had 
our  existing  endowments  properly  reorganized,  less  than  ten  per 
cent,  of  the  educational  fortune  of  the  countiy  would  suflBce  to 
equip  us  with  all  the  secondary  schools  required.  These  endow- 
ments in  the  first  place,  in  many  instances,  date  back  to  a  period 
sufficiently  remote  to  render  it  certain  that  the  original  benefactor 
cannot  possibly  have  been  in  a  position  to  imagine  the  present 
state  of  matters,  and  the  existence  of  a  national  system  of  educatiou 
for  the  very  absence  of  which  he  sought  by  his  endowment  to 
atone  in  a  limited  degree.  And  again,  the  funds  of  these  institutions 
have,  in  numerous  cases,  increased  to  an  extent  utterly  dispro- 
portionate to  what  was  at  the  outset  intended  as  their  object, — this 
having  led,  even  as  matters  stand,  to  several  legislative  modifications 
in  their  employment. 

Now,  according  to  the  plan  we  would  suggest,  these  endowments 
would  all  be  employed  in  working  out  the  better  education  of  the 
countiy,  that  object  which  their  founders  really  bad  in  view.  The 
amount  of  education  they  were  originally  intended  to  supply  is 
now  given  by  the  state,  and  they  would  simply  be  moved  a  stage 
onward.  According  to  this  idea  a  secondary  school  would  be 
established  at  a  central  place  in  every  district,  to  which  the  more 
advanced  boys  in  eveiy  parish  school  would  be  sent,  his  expenses 
being  relieved  by  these  endowments  thus  applied  to  a  purpose  so 
consonant  with  that  originally  given  them.  The  parish  school- 
master would  receive  his  grant  for  these  children  at  the  secondary 
school  just  as  though  they  still  remained  under  his  own  care ;  in- 
deed, he  might  be  allowed  perhaps  a  slightly  larger  allowance  out 
of  the  endowment  funds,  if  they  would  permit  it.  We  can  readily 
see  of  what  value  such  schools  might  be,  scattered  over  the  face  of 
the  country,  and  gathering  the  best  pupils  out  of  each  parish  school. 

It  may  be  said  that  such  a  step  would  very  much  amount  to  a 
confiscation  of  property ;  but  the  reply  to  this  ailment  is  to  be 
found  in  the  fact  that  the  original  purpose  of  the  founder,  in  many 
cases,  can  no  longer  be  fulfilled  in  its  integrity,  or  even  sometimes 
at  all.  When  that  is  so,  surely  we  are  entitled  to  look  to  the  broa<i 
object  of  the  donor's  will, — to  take  an  educational  gift  for  general 
educational  purposes,  though  that  educational  gift  may  at  the 
outset  have  been  limited  in  its  application,  or  confined  to  a  certain 
locality.  For  it  must  be  remembered  that  now  in  Scotland 
Government  grants  and  local  assessments  exist  everywhere ;  and  it 
is  but  just  that  where  the  state  has  disbursed  money  it  should 
take  the  control,  for  similar  though  more  extended  purposes,  of 
those  funds  the  uses  of  which  have  been  materially  obviated  by 
the  Government  grants.  Such  a  coui'se  has  been  adopted  in 
universities  both  in  England  and  among  ourselves,  by  abolishing 
many  close  fellowships,  scholarships,  and  bursaries,  as  such,  and 
throwing  them  open  to  public  competition ;  and  it  is  not  difficult 
to  see  that  if  a  man,  for  example,  had,  a  century  or  so  ago,  left  to 
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the  aons  of  poor  buTgesses  in  a  given  town  certain  educational 
advantages,  the  real  purpose  of  the  gift  would  entirely  be  altered 
bj  a  change  in  the  rights  and  position  of  the  burgesses  themselves, 
such  as  has  taken  place  with  the  reform  of  our  old  system  of 
corporations. 


|K.ebtttDB. 

A  Treatise  on  the  Doctrine  of  "  Ultra  Vires*'  being  an  Investigation 
of  the  Principles  which  limit  the  Capacities^  Powers^  and 
Liabilities  of  Corporaiions,  and  more  espedaXly  of  Joint  Stock 
Companies.  By  Seward  Brick,  M.A.,  LLD.,  London,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  Second  Edition,  revised 
throughout  and  rewritten,  greatly  enlarged,  and  containing  the 
United  States  and  Colonial  Decisions.  Stevens  &  Haynes. 
1877. 

Mamt  epithets  have  been  applied  to  the  present  aga  It  might 
well  be  styled  the  age  of  Public  Companies.  The  immense  enter- 
prise with  which  commercial  operations  have  been  carried  on 
during  recent  years  has  given  birth  to  innumerable  undertakings 
requiring  the  union  and  combination  of  many  individuals  to  carry 
them  on.  There  seems  to  be  at  the  present  day  scarcely  any 
operation  in  life — ^pecuniarily  estimable^— either  known,  or  which 
it  has  entered  into  the  heart  of  man  to  cohceive,  for  which  a  public 
company  is  not  ready  to  be  started.  Many  thousands  of  companies 
incorporated  under  the  Joint  Stock  Acts  of  1862  and  1867  are  in 
existence,  and  each  year,  we  understand,  is  adding  about  a  thousand 
new  ones  to  the  quota.  This^increase  and  development  of  corporate 
bodies  has  not  been  without  very  considerable  influence  upon 
modem  jurisprudence,  and  the  importance  of  this  influence  cannot 
be  over-estimated.  It  has  necessitated  the  application  of  legal 
principles  to  facts  and  legal  relations  to  which  our  older  jurists 
were  strangers.  For  it  is  true  that,  though  the  fundamental  prin- 
ciples  of  jurisprudence  must  be  ever  the  same  and  perpetual, 
positive  rules  of  law  are  ever  varying.  The  rules  of  law  which  are 
sufficient  to  meet  the  requirements  of  one  age  are  often  inapplicable 
and  inadequate  to  solve  the  legal  rdations  arising  in  the  next. 
And  accordingly  it  is  of  paramount  importance,  in  these  days  of 
incessant  change,  that,  when  brought  to  deal  with  and  decide 
r^arding  such  new  l^;al  relations,  we  should  cling  fast  to  legal 
principle,  and  not  let  ourselves  be  carried  away  by  the  shifting  tide 
of  general  expediency. 

Ko  better  proof  could  be  desired  of  the  fact  that  law  is  a  pro- 
gressive science  than  the  volume  before  us.  Mr.  Brice,  in  the 
present  edition,  has  managed  to  produce  a  book  of  nearly  one 
thousand  pages  on  a  subject  which,  to  a  lawyer  of  fifty  years  ago^ 
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would  have  been  wholly  barren.  Probably  if  we  were  to  turn  to 
the  indexes  of  the  various  legal  treatises  in  our  libraries,  we  would 
have  difficulty  in  finding  one  in  which  a  reference  to  the  heading 
UUra  Vires  appears.  In  their  treatment  of  the  law  of  corporations 
the  institutional  and  older  text-writers,  as  we  may  see  in  Coke  and 
Blackstone,  or  Stair  and  Erskine,  r^arded  corporations  almost 
altogether  in  their  nature  as  artificial  persons.  Begarded  as  abstract 
entities,  they  were  contracted  as  to  their  capacities  with  natural  per- 
sons. A  corporation  could  not  perform  feudal  services  nor  be  excom- 
municated. And  the  same  must  be  said  of  the  method  of  treatment 
in  the  Civil  law.  But  in  modem  jurisprudence  these  considerations 
fall  into  the  background.  The  important  and  much  more  difficult 
questions  have  come  to  be,  how  far  the  legal  existence  of  corpora- 
tions is  restricted  by  the  acts  by  which  they  are  created, — how  far 
corporate  powers  are  specially  restricted  by  positive  law.  In  the 
doctrine  of  Ultra  Vires  we  find  a  ruling  principle  by  which  these 
questions  have  been  determined  In  his  preface  to  this  edition 
Mr.  Brice  remarks:  "The  doctrine  of  UUra  Vires  is  of  modem 
growth.  Its  appearance  as  a  distinct  fact  and  as  a  guiding,  or 
rather  as  a  misleading,  principle  in  the  legal  system  of  this  country 
dates  from  about  the  year  1845,  being  first  prominently  mentioned 
in  the  cases,  in  equity,  of  Colman  v.  Eastern  Counties  Bailway 
Company,  in  1846  (10  Bear.  1,  16  L.  J.,  Ch.  73) ;  and,  at  law,  of 
East  Anglian  Bailway  Company  v.  Eastern  Counties  Bailway 
Company,  in  1851  (11  C.  B.  775,  21  L.  J.,  C.P.  23)."  The  rapid 
multiplication  of  railway  companies  and  commercial  corporations 
of  all  kinds  soon  brought  before  the  courts  a  lai^ge  number  of  cases 
afiecting  the  powers,  rights,  and  obligations  of  these  bodies.  In 
deciding  on  the  extent  and  limits  of  these,  the  term  ultra  vires 
was  found  to  be  a  convenient  one,  and  the  Judges  were  not  slow  to 
seize  upon  it,  for  expressing  the  doctrine  which  they  were  establish- 
ing.  But  unfortunately,  as  a  natural  result  of  its  birth,  the  term 
was  used  in  different  senses.  The  objects  or  purposes  for  which  a 
number  of  persons  are  incorporated  are  expressed  in  the  instruments 
and  the  Acts  incorporating  them  (conveniently  called  the  Constating 
Instruments),  and  these  define  and  limit  the  powers  of  the  corpora- 
tion. As  a  rule,  any  act  defeating  the  purposes,  or  going  beyond 
the  terms  expressed  in  these  Constating  Instruments  is  invalid. 
Such  an  act  is  said  to  be  uitra  vires,  and  can  receive  no  effect,  even 
though  consented  to  by  all  the  members  of  the  corporation.  Now, 
in  this  sense  the  term  tUtra  vires  is  a  proper  and  convenient  one, 
but  great  confusion  and  uncertainty  has  been  caused  in  the  law  by 
its  having  been  loosely  and  inaccurately  applied  to  other  matters. 
Thus  it  has  been  confounded  with  matters  which  are  entirely 
distinct,  such  as  breach  of  trust  and  illegality.  But  the  most 
unfortunate  extension  of  its  meaning  has  been  to  cases  in  which 
acts  have  been  done  in  the  name  of  the  corporation,  which,  though 
invalid  as  against  dissenting  members  thereof,  ar^  validated  by  f£e 
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consent  of  all  the  members  {see  per  Kindersley,  V.  C,  in  the  £arl  of 
Shrewsbury  v.  North  Staffordshire  Railway  Company^  35  L  J.  CL 166). 
Mr.  Brice  has  well  pointed  out  from  the  decisions  the  harm  done 
by  this  ambiguous  and  inaccurate  usage  (p.  51).  The  recent  leading 
case  of  Riche  v.  AMmry  Carriage  Company,  L.E.  7,  H.L.  653,  in 
which  the  Judges  in  the  Exchequer  Chamber  were  equally  divided 
in  opinion,  and  which  was  afterwards  decided  by  a  unanimous 
judgment  of  the  House  of  Lords,  is  very  instructive  on  the  general 
subject  of  ultra  vires,  and  well  illustrates  the  extent  to  which  the 
courts  carry  the  doctrine.  It  is  fully  analyzed  in  Mr.  Brice's 
edition. 

Though  Mr.  Brice  has  not  written  a  treatise  on  the  principles  of 
corporate  law, — and,  indeed^  he  specially  disclaims  such, — his  work 
is  something  more  than  a  mere  arrangement  and  analysis  of  cases 
bearing  on  the  ultra  vires  doctrine.  We  may  say  of  it  that  the 
law  of  corporations  is  treated  from  the  central  point  of  ultra  vires, 
just  as  we  would  say,  for  instance,  of  "Bell's  Commentaries"  that 
it  is  a  treatise  on  mercantile  law  from  the  point  of  view  of 
bankruptcy.  To  ensure  completeness  and  orderly  arrangement  in 
the  work,  no  pains  have  apparently  been  spared.  Though  we  have 
to  regret  occasionally  the  absence  of  logical  presentation  of  the  law, 
and  of  some  attempt  to  reconcile  conflicting  decisions,  as  an 
exhaustive  repertoire  of  the  decisions  which  in  any  way  relate  to 
the  subject  of  corporations,  it  leaves  nothing  to  be  desired.  The 
author  says  that  he  has  embodied  2800  references  to  cases,  and  so 
far  as  we  have  had  occasion  to  test,  we  have  not  found  any  case  in 
corporate  law  of  the  slightest  importance  omitted.  The  American 
law  (and  it  is  a  fruitful  field  in  the  matter  of  decisions)  has  been 
largely  gone  into;  and  the  work  will,  no  doubt,  be  found  as 
practically  useful  in  the  courts  of  America  as  in  our  own.  The 
statement,  however,  of  the  American  law  in  the  text  has  been  kept 
distinct,  so  that  the  American  and  English  decisions  may  be  readily 
contrasted.  As  regards  Scotch  cases  which  have  any  bearing  on 
the  uUra  vires  doctrine,  we  have  most  of  those  decided  in  the 
House  of  Lords  referred  to.  The  effect  of  the  decisions  in  such 
cases  as  The  Scottish  North-Eastern  Railway  Co.  v.  Stewart,  3 
Macq.  408,  and  The  Western  Bank  of  Scotland  v.  Addie,  L.R  1  S. 
&  D.  145,  has  been  carefully  discussed.  So  far  as  we  have 
observed,  the  present  edition  of  Mr.  Brice's  work  presents,  both  in 
its  matter  and  its  style,  singularly  few  flaws.  One  or  two  slight 
inaccuracies,  no  doubt,  here  and  there  occur.  We  might  suggest, 
for  instance,  that  the  use  of  the  words  "not  unseldom"  in  the 
sense  of  frequent,  which  Mr.  Brice  seems  particularly  enamoured 
of,  would  not  meet  with  Dr.  Johnson's  sanction.  If  the  expression 
were  at  all  good  English,  its  meaning  would  be  the  exact  opposite 
oi  frequent.  The  great  merit  of  Mr.  Brice's  book,  in  our  opinion,  is 
its  method  of  arrangement  .  He  has  formulated  in  distinct  pro- 
positions the  whole  law  of  corporations  bearing  on  the  doctrine  of 
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tUtra  vires,  and  classified  these  in  a  way  which  will  be  of  immense 
practical  assistance  to  all  lawyers  and  others  whose  occapation 
leads  them  to  have  to  do  with  corporations.  That  this  must  have 
been  a  work  of  very  considerable  labour  is  undoubted,  as,  unlike 
writers  on  other  branches,  the  author  has  had  no  map  to  guide 
him ;  he  has  had  to  work  along  a  comparatively  imtrodden  road. 
Altogether  Mr.  Brice's  book  is  a  most  useful  and  excellent  one,  and 
we  can  cordially  recommend  it  to  the  profession. 

A  Practical  Treatise  an  the  Crims^rud  Law  of  Scotland.  By  J.  H.  A. 
Macdonald,  Advocate.  Second  Edition.  Edinburgh:  William 
Paterson,  1877. 

A  WOBK  on  Criminal  Law  which  bears  the  name  of  Her 
Majesty's  Solicitor-General  on  its  title-page  is  certain,  from  that 
very  circumstance  alone,  to  command  respect  and  secure  attention. 
The  volume  now  before  us,  however,  does  not  require  any  such 
adventitious  aid  to  ensure  a  very  wide  circulation  amongst  the 
profession.  The  first  edition,  on  its  appearance  in  1867,  was 
universally  recognized  to  be  the  work  of  one  who  had  carefully 
studied  his  subject  before  he  began  to  write  about  it,  and  who  had 
treated  it  in  a  thoroughly  able  and  lucid  manner.  At  that  time 
there  was  great  need  for  a  handy  manual  of  our  Criminal  Law.  The 
latest  authority  then  was  Bell's  Supplement  to  Hume;  but  as  it  was 
a  quarter  of  a  century  old  it  may  well  be  imagined  that  some 
treatise  which  should  bring  the  law  up  to  date  was  much  needed. 
This  want  Mr.  Macdonald's  first  edition  supplied.  It  was  welcomed 
by  all  asanable  and  soundexposition  of  the  Criminal  Law  of  Scotland, 
and  quite  deserved  the  praise  then  bestowed  upon  it  by  this  Journal, 
which  characterized  it  as  "  unpretentious,  clear,  practicable,  and 
portable,  ...  a  safe  guide  to  the  inexperienced,  and  useful  book 
of  reference  to  all."  The  best  testimony  to  its  usefulness  was  the 
rapid  way  in  which  the  first  edition  was  bought  up.  Without 
claiming  to  be  an  institutional  work  it  soon  vindicated  for  itself 
the  right  to  be  called  the  best  practical  treatise  on  the  subject 
which  had  yet  appeared.  The  first  work  which  the  young  Counsel 
sat  down  to  study  after  being  called  to  the  Bar  was  invariably 
Macdonald's  "Criminal  Law;"  and  the  scarlet  boards  of  the  book  grew 
to  be  one  of  the  most  familiar  sights  within  the  Bar  on  Circuit. 

We  are  glad  that  the  Solicitor-General  has  thought  fit  to  issue 
a  new  edition  of  what  he  modestly  terms  his  ''Treatise."  During 
the  ten  years  which  have  elapsed  since  the  publication  of  the  first 
edition  many  new  and  important  points  have  arisen  in  connection 
with  the  working  of  recent  legislative  enactmenta  The  author  has 
carefully  revised  his  work ;  and  though  some  new  matter  and  many 
new  references  have  been  added,  the  bulk  of  the  book,  owing  to 
the  excision  of  superfluous  matter,  has  not  been  increased.  The 
references  to  cases  are  brought  down  to  recent  date;  and  the  very 
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best  index  of  cases  which  we  ever  consulted  renders  tlie  wovk  ten- 
fold more  useful  than  is  usually  the  casa  Not  only  are  the  pages 
given  at  which  the  case  may  be  found  referred  to,  but  the  particular 
point  to  which  the  refereifce  supplies  is  also  given.  Besides  the 
index  to  cases,  there  is  also  a  general  index  to  the  different  subjects 
treated  of,  which  is  as  good  in  its  way  as  the  one  previously 
mentionedL  We  have  rarely  seen  more  information  contained 
within  the  limits  to  which  this  book  is  restricted ;  and  we  think  that 
it  would  be  very  difficult  to  find  in  the  text  a  single  unnecessary 
word.  To  praise  a  book,  however,  which  has  already  made  its  mark 
in  the  way  this  one  has  done,  is  superfluous ;  we  can  only  again 
commend  it  to  the  perusal  of  lawyers  and  others  as  an  excellent 
compendium  of  Scottish  Criminal  Law,  and  we  feel  confident  that  it 
will  in  a  still  greater  degree  continue  to  merit  the  appellation  which 
it  has  already  won  for  itself, — the  vade  mecum  of  all  young  Counsel. 

A  Digest  of  SegistrcUion  Cases.    Compiled  and  arranged  by  A. 

Graham  Murray,  Advocate.  1877.  63  pp. 
We  have  been  favoured  with  a  copy  of  the  above  Digest,  which 
has  been,  we  believe,  privately  printed  by  Messrs.  Blackwood  for 
the  Scottish  National  Constitutional  Association.  It  is  a  useful  little 
work,  and  doubtless,  will  prove  of  much  service  to  those  who  are  in 
the  way  of  conducting  business  in  the  Registration  Courts.  It  con- 
sists of  four  parts,  under  which  decisions  are  placed  treating  respec- 
tively of  (1)  the  title  of  a  voter  to  the  subject  in  respect  of  which 
he  votes ;  (2)  of  the  subject  itself ;  (3)  of  personal  disqualification 
of  the  voter;  and  (4)  of  the  statutory  machinery  relating  to  registra- 
tion. These  parts  are  subdivided  into  various  heads,  under  which 
short  notices  of  the  different  cases  applicable  to  them  are  given. 
There  are  altogether  200  cases  quoted,  and  these  constitut'C  almost 
all  the  cases  of  general  interest  which  have  been  decided  since 
1863.  Beference  is  made  in  most  instances  not  only  to  the 
authorized  series  of  Law  Keports,  but  also  to  the  Scottish  Jurist  and 
Scottish  Law  Reporter.  This  adds  much  to  the  convenience  of  the 
book,as  regardsthose  whomay  not  possess  the  first-mentioned  Eeports. 
A  list  of  franchises  in  counties  and  burghs,  with  references  to  the 
sections  of  the  Acts  conferring  them,  is  given  at  the  beginning  of  the 
book.  There  is  also  an  index  of  the  names  of  pursuers  and  defenders, 
a  list  of  the  cases  decided  on  particular  sections  of  statutes,  and  a 
good  general  index  of  the  subjects.  Altogether  Mr.  Murray  is  to  be 
congratulated  on  the  manner  in  which  he  has  executed  this  digest ; 
and  we  hope  that  the  benefit  of  his  labours  may  ultimately  be 
extended  to  the  profession  in  general,  by  whom,  we  are  sure,  the 
work  would  be  considered  as  useful  and  important. 

The  FarliUmerU'ff&use  Book  for  1877-78.    Compiled  by  W.  BuR- 
KESS,  Printer,  Edinbuigh. 

This  is  the  fifty-tliird  annual  publication  of  a  book  which  gets 
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year  by  year  more  indispensable  to  the  l^al  practitioner.  This 
year's  issue  is  by  no  means  behind  its  predecessors  in  extent  and 
accuracy  of  information.  Presenting,  as  it  does,  in  a  handy  form, 
a  complete  digest  of  practice  in  the  Supreme  Courts  of  the  country, 
it  cannot  fail,  were  it  for  this  alone,  to  be  of  the  utmost  use  as  a 
manual  of  reference.  The  legislation  of  the  year  as  regards  legal 
practice  in  Scotland  has  not  been,  as  we  are  aware,  very  voluminous ; 
but  what  results  there  are,  are  carefully  embodied  in  this  publica- 
tion. The  various  tables  of  fees  and  stamp  duties  are  as  usual 
an  important  feature ;  while  a  good  index  affords  a  ready  means  of 
reference  to  any  part  of  the  volume. 

Some  slight  improvement  might,  we  think,  be  made  in  the  list  of 
Sheriffs,  etc.  Aberdeen  and  Kincardine  are  inserted  as  if  they 
possessed  separate  Sheriffs-Substitute,  instead  of  its  being  shown  that 
both  these  officials  are  located  in  Aberdeen,  and  have  a  concurrent 
jurisdiction.  The  reverse  again  is  done  in  the  case  of  Orkney  and 
Shetland,  as  it  is  not  mentioned  that  the  two  Substitutes  reside  at 
very  different  parts  of  the  Sheriffdom.  We  notice,  too,  that  Mr. 
Clark  is  styled  Interim  Keeper  of  the  Advocates'  libi'ary.  He 
received  his  regular  appointment  as  Keeper  in  January  last. 

These  slips,  however,  are  but  slight,  and  do  not  detract  in  the 
least  from  the  value  of  an  excellent  publication. 


(S)bituats. 


Egbert  D.  Eoss,  Esq.,  W.S.  (1867),  died  on  30th  September. 

John  Park,  Esq.,  Advocate,  died  on  the  4th  October.  Mr. 
Park  was  called  to  the  Bar  in  1829,  and  though  he  never  attained 
what  might  be  considered  a  very  extensive  practice,  h^  was,  till 
within  late  years,  a  regular  attender  of  the  Parliament  House.  He 
was  conspicuous  as  being  the  last  Advocate  in  modern  times  who 
appeared  at  the  bar  without  a  wig,  and  certainly  his  own  picturesque 
white  hair  was  as  becoming  a  chevelure  as  could  well  be  imagined. 
Of  somewhat  shy  disposition  and  retiring  habits,  we  believe  that 
the  deceased  gentleman  was  a  man  of  considerable  literary  taste 
and  scholarly  acquirements. 


^he  iHonth. 


Report  from  the  Select  Committee  on  Employers^  LictbHUy  for 
Injuries  to  their  Servants. — 1.  The  questions  referred  to  your 
Committee,  though  apparently  two,  are  in  reality  but  different 
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modes  of  presenting  one  and  the  same  inquiry,  and  they  can  hardly 
be  considered  apart  from  the  much  larger  question  of  the  nature 
and  extent  of  the  liability  of  emx>loyers  for  injuries  to  their  servants 
in  the  course  of  their  employment. 

2.  At  present  a  master  is  not  liable  to  any  servant  for  any  injury 
which  arises  from  the  act  or  default  of  any  fellow-servant,  whether 
that  fellow-servant  b^  in  a  position  of  authority  or  not,  and  in  as- 
certaining whether  the  person  to  whose  act  or  default  the  injury  is 
due  is  a  fellow-servant,  the  widest  possible  construction  is  given  to 
the  term  "  Common  Employment." 

3.  That  a  man  should  be  liable  for  injury  occasioned  by  his  own 
act,  neglect,  or  permission  is  obviously  just.  That  a  man  should 
be  liable  for  injury  occasioned  by  acts  which  he  has  neither  done 
or  permitted,  which  have  resulted  from  no  neglect  of  his,  or  in 
disobedience  to  his  order,  or  which  he  may  have  forbidden,  is  a 
result  the  justice  of  which  it  is  not  easy  at  once  to  recognize,  and 
one  which  some  eminent  lawyers  do  not  hesitate  to  describe  as 
"essentially  unjust."  Such,  however,  is,  and  since  the  reign  of 
Charles  II.  appears  to  have  been,  the  law  of  this  country  as 
to  injuries  occasioned  by  servants  in  the  course  of  their  employ- 
ment to  persons  not  in  the  same  employment  For  such  injuries 
the  master  employing  the  servant  is  liable,  notwithstanding  that 
the  acts  which  occasioned  them  may  not  have  been  ordered  or 
authorized,  or  may  even  have  been  forbidden. 

4  There  is  a  strong  concurrence  of  authority  against  the  justice 
of  this  law,  though  there  seems  to  be  some  difference  of  opinion  as 
to  its  origin  and  historical  development.  Some  regard  it  as  having 
been  established  on  considerations  of  policy,  as  distinguished  from 
justice ;  others,  as  a  mistaken  application  of  the  maxim  **qiii  facU 
per  odium  facU  per  se^  A  very  slight  examination  of  the  principle 
involved  in  this  maxim,  which  obviously  relates  to  agency,  will 
show  that  it  is  inapplicable  to  cases  where  the  act  causing  the  injury 
is  done  either  without  authority  or  in  defiance  of  it.  The  probability 
is,  that  the  rule  was  an  application  of  the  maxim  '*  respondeat 
superior,"  and  this  probability  is  increased  by  the  consideration 
that  none  of  the  decisions  which  have  explained  and  determined 
the  law  have  ever  extended  it  beyond  the  limits  to  which  that 
maxim  would  properly  apply.  The  state  of  society  in  which  the 
maxim  respondeat  superior  obtained  had  passed  away  long  before 
the  English  law  was  established,  but  there  is  a  certain  analogy,  so 
far  as  affects  third  parties,  between  the  position  of  a  master  hiring 
servants  and  a  master  or  paterfamilias  employing  his  slaves  or  his 
children.  In  each  case  there  is  a  single  task  or  enterprise  carried 
on  by  several  persons,  and  it  is  not  difficult  to  see  how  the  master, 
the  superior,  he  who  puts  the  enterprise  in  motion,  was  held 
responsible  to  persons  outside  for  any  injury  resulting  from  the 
enterprise,  by  whomsoever  occasioned;  an  analogy  which  may 
explain,  if  it  does  not  justify,  the  law. 
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5.  But  there  is  no  record  that  the  master  or  ^wpcrwr  was  liable 
for  injuiy  occasioned  to  anj  person  engaged  in  the  enterprise. 
The  slave  or  child  nnder  the  Soman  law  had  no  choice  and  no 
rights,  and  the  English  Courts  have  always  considered  that  a 
servant,  who  is  free  to  choose  whether  he  will  or  will  not  take  part 
in  the  enterprise  or  task,  by  the  contract  for  servioe  itself  under- 
takes to  run  all  risks  neee^arily  incident  to  the  employiikent,  the 
principal  and  most  obvious  of  which  is  the  injury  which  the  n^li- 
gence  of  others  engaged  in  the  same  employment  may  occasion. 

6.  For  upwards  of  150  yeai^  after  a  master  was  held  liable  for 
injuries  occasioned  to  strangers,  no  attempt  to  extend  the  liability 
to  cases  of  injury  occasioned  by  fellow-workmen  is  recorded,  and 
when  at  last  such  an  attempt  was  made  in  the  well-known  case  of 
Priestiy  v.  Fowler^  which  was  decided  in  1837,  the  Court  at  once 
refused  to  extend  the  princijde  to  cases  to  which  it  was  not  applic- 
able, and  that  on  the  broad  ground  that  a  man  is  free  to  take  the 
employment  or  not,  but  that  if  he  chooses  to  do  so  he  takes  it  with 
aU  attendant  risks.  The  decision  in  the  case  of  Friesify  v.  Finoler, 
if  not  the  whole  of  the  reasoning  on  which  it  is  based,  has  been 
generally  approved  and  followed  by  the  Courts  in  this  country  and 
in  the  Unit^  States. 

7.  This  judgment  has,  however,  been  the  subject  of  much  adverse 
criticism.  It  is  contended  that  whether  the  law  throwing  on  the 
master  the  responsibility  for  injuries  occasioned  to  strangers  be  just 
or  unjust,  the  exception  in  regwi  to  injuries  occasioned  by  fellow- 
workmen  is  simply  an  exception  to  an  established  rule,  and  it  is 
n^*arded  as  an  exception  specially  directed  against  and  injurious  to 
those  who  from  their  position  are  most  in  want  of  the  protection 
of  the  rule.  But  your  Committee  consider  that  this  view  is  not  well 
founded ;  and  they  have  the  high  authority  of  the  late  Lord  Chief 
Baron  PoUock  for  saying  that  the  Court,  in  Prudly  v.  FawUr^  laid 
down  no  new  law.  He  say8»  **  I  believe  it  was  the  law ;  I  thoroughly 
understood  it  to  be  so  before  attention  was  called  to  it"  The  true 
principle  of  law  is  that  no  man  is  responsible  except  for  his  own 
acts  and  defaults,  and  the  rule  relied  upon  is  itself  not  a  mle  but 
an  exception,  which  the  Courts  have  explained  and  confined  with- 
in proper  limits. 

8.  It  is,  however,  to  be  observed,  that  a  series  of  decisions  by 
the  Scotch  Judges  denied  that  the  decisions  of  the  English  Courts 
were  consonant  with  the  law  of  Scotland.  In  this  condition  of  the 
authorities,  an  appeal  was  presented  to  the  House  of  Lords  in  1856, 
in  the  course  of  which  the  Law  Lords  affirmed  that  the  law  was 
identical  for  England  and  Scotland. 

9.  There  can  be  no  doubt  that  the  effect  of  abolishing  the  de- 
fence of  '*  common  employment "  (as  has  been  actually  proposed  in 
a  Bill  submitted  to  the  House)  would  effect  a  serious  disturbance 
in  the  industrial  arrangements  of  the  country.    Sooner  or  later  the 

of  master  and  workman  would  find  its  level  by  a  readjust- 
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ment  of  the  rate  of  wages,  but  in  the  meantime  great  alarm  would 
be  occasioned,  and  the  investment  of  capital  in  industrial  under- 
takings would  be  discouraged.  Your  Committee  cannot  express 
their  opinion  on  the  question  of  the  public  policy  involved  in 
the  existing  law  better  than  by  adopting  the  language  of  the 
distinguished  American  Judge  who  decided  the  case  of  Farmll  v. 
The  Boston  wnd  Worcester  Bailway  Corporation:  "When  several 
persons  are  employed  in  the  conduct  of  one  common  enterprise  or 
undertaking,  and  the  safety  of  each  depends  much  upon  the  care 
and  skill  with  which  each  other  shall  perform  his  appropriate  duty, 
each  is  an  observer  of  the  conduct  of  the  other,  can  give  notice  of 
any  misconduct,  incapacity,  or  neglect  of  duty,  and  leave  the  service 
if  the  common  employer  will  not  take  such  precautions  and  em- 
ploy such  agents  as  the  safety  of  the  whole  party  may  require. 
By  these  means  the  safety  of  each  will  be  much  more  effectually 
secured  than  could  be  done  by  a  resort  to  the  common  employer 
for  an  indemnity  in  the  case  of  loss  of  life  by  the  negligence  of 
each  other." 

10.  Your  Committee,  therefore,  are  of  opinion  that  no  case  is 
made  out  for  any  alteration  in  the  law  relating  to  the  liability  of  em- 
ployers to  their  workmen  for  injury  in  the  course  of  their  employ- 
ment, except  in  the  matters  to  which  they  now  proceed  to  refer. 

11.  A  master  is  not  altogether  free  from  liability  to  his  servant 
for  injuries  resulting  in  the  course  of  his  employment.  If  it  cau 
be  shown  that  the  master  has  omitted  to  provide  the  servant  with 
proper  materials  and  resources  for  the  work  (such  as  engines  or 
scaffolding),  or  has  been  negligent  in  the  choice  of  the  persons  to 
whom  he  entrusts  the  supply  of  such  materials  or  the  arrangement 
of  such  work,  or  has  been  guilty  of  want  of  care  in  the  selection  of 
proper  servants,  the  master  is  liable,  even  to  his  own  servant,  for 
any  injury  resulting  from  such  omission  or  negligence.  But,  to 
establish  this  liability,  it  must  be  brought  home  to  the  master 
personally.  The  development  of  modern  industry  has  created  large 
numbers  of  employing  bodies,  such  as  corporations  and  public 
companies,  to  whom  it  is  not  possible  to  bring  home  such  personal 
default ;  and  there  are  other  cases  in  which  masters  leave  the  whole 
conduct  of  their  business  to  agents  and  managers,  themselves 
taking  no  personal  part  whatever,  either  in  the  supply  of  materials 
or  in  the  choice  of  subordinate  servants. 

1 2.  Your  Committee  are  of  opinion  that  in  cases  such  as  these, 
that  is,  where  the  actual  employei:?  cannot  personally  discharge 
the  duties  of  masters,  or  where  they  deliberately  abdicate  their 
functions,  and  delegate  them  to  agents,  the  act6  or  defaults  of  the 
agents  who  thus  discharge  the  duties  and  fulfil  the  functions  of 
masters  should  be  considered  as  the  personal  acts  or  defaults  of 
the  principals  and  employers,  and  should  impose  the  same  liability 
on  such  principals  and  employers  as  they  would  have  been  subject 
to  had  they  been  acting  personally  in  the  conduct  of  their  business, 
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notwithstanding  that  such  agents  are  technically  in  the  employ- 
ment of  the  principals.  The  fact  of  such  a  del^ation  of  authority 
would  have  to  be  established  in  each  case^  but  this  would  not  be  a 
matter  of  difficulty. 

13.  Your  Committee  are  further  of  opinion  that  the  doctrine 
of  common  employment  has  been  carried  too  far,  when  workmen 
employed  by  a  contractor  and  workmen  employed  by  a  person  or 
company  who  has  employed  such  contractor,  are  considered  as 
being  in  the  same  common  employment  Such  cases  do  not  come 
within  the  limits  of  the  policy  on  which  the  law  has  been  justified 
in  paragraph  9  of  this  Beport 

Business  in  the  Glasgow  Sheriff  Courts. — ^At  the  opening  of  the 
Appeal  Court  in  Glasgow  on  the  2nd  of  October,  Sheriff  Clark 
made  the  following  statement: — "As  we  are  just  beginning  a  new 
session,  it  seemed  to  me  that  it  might  be  interesting  for  you  to 
know  the  state  of  public  business  in  Glasgow,  and  therefore  I  have 
got  some  statistics  prepared  which  are  briefly  expressed,  and  which 
I  will  now  read.     In  the  civil  department  there  have  been  18,124 
small-debt  summonses  issued  since  the  1st  October  1876.     There 
have  also  been  1634  Debts-Recovery  Court  summonses  issued. 
The  actions  raised  in  the  Ordinary  Court  numbered  1945 — those 
were    ordinary    actions — while    the    bankruptcy    sequestrations 
awarded  in  or  remitted  to  this  Court  amounted  to  206.    Then  come 
miscellaneous  applications  under  statutes,  such  as  Poor  Law  and 
Sanitary  Acts,  Eegistration  of  Births,  and  the  Adulteration  of  Food, 
etc.,  and  these  applications  numbered  4037.     In  the    criminal 
department  the  declarations  of  909  prisoners  have  been  taken ;  the 
number  of  summary  trials  has  been  346;  the  number  of  trials 
before  a  Sheriff  and  Jury,  255 ;  cases  sent  to  the  Circuit  and  High 
Court  of  Justiciary,  163 ;  besides  which  there  were  a  large  number 
of  investigations  in  cases  of  sudden  deaths,  fires,  &c.    As  to  the 
state  of  the  appeal  business,  in  my  own  Court  for  the  whole  county 
the  appeals  depending  as   at  6th  December  1876,  when   I  was 
appointed  Sheriff,  were  321;  and  since  that  date  appeals   have 
been  marked  up  to  the  present  time  to  the  extent  of  737 — making 
in  all  1058  appeals.    Of  these  I  have  disposed  of  903,  and  the 
number  of  appeals  pending  as  at  1st  October  1877  was  155-^a  laige 
proportion  of  these  having  come  in  during  the  vacation.     It  appears 
that  the  appeals  to  the  Court  of  Session,  taken  throughout,  have 
numbered  53 ;  and  of  these  a  large  number  have  been  abandoned 
or  otherwise  settled.     I  think  we  may  congratulate  ourselves  on 
the  mode  in  which  we  have  got  through  that  large  amount  of 
business,  and  I  beg  to  return  thanks  to  the  gentlemen  of  the  bar 
for  the  very  great  aid  they  have  given  me  in  undertaking  the  work." 

Preliminary  Inquiries  in  Criminal  Causes  in  England, — ^We  take 
the  following  from  the  Tim^s : — 
The  importance  which  preliminary  inquiries  are  at  the  present  time  aasoming. 
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the  inordinate  length  to  which  these  in  many  recent  cases  have  extended^  and 
the  way  in  which  such  investigations  traverse,  not  merely  the  plain  facts 
bearing  upon  the  presumptive  guilt  or  innocence  of  the  accused,  out  almost 
the  whole  range  of  human  knowledge,  are  matters  which  are  regarded  with 
somewhat  mixed  feelings  by  the  public.     The  inquiry  whether  there  be 
sufficient  sus|>icion  of  crimes  or  misdemeanours  to  put  the  suspected  persons 
«n  their  trial  is,  no  doubt,  an  excellent  institution,  but  we  may  have  too  much 
of  it ;  and  there  seems  to  be  a  tendency  in  all  our  courts  at  the  present  time 
to  lengthen  proceedings,  instead  of  shortening  them.    However  natural  such  a 
tendency  may  be,  it  is  a  matter  to  be  regretted.    No  doubt  the  legitimate  pro- 
vince of  the  magistrate  who  conducts  a  preliminary  inquiry  is  a  little  difficult 
to  define.    The  issue  which  he  has  to  decide  is  by  no  means  so  precise  as  that 
which  is  submitted  to  judge  and  jurv  at  the  trial.    In  the  latter  case  it  is  the 
guilt  or  innocence  of  the  accused,  in  the  former  it  is  the  probable  guilt.    Now, 
probability  is  a  matter  of  degree,  and  in  judcing  of  the  amount  ot  probability 
which  ought  to  induce  him  to  commit  or  discharge  the  prisoner  the  magistrate 
must  exercise  a  learned  discretion.    Instead  of  doing  so,  however — instead  of 
being  satisfied  ynth  &  prima  facie  case  against  the  accused — some  magistrates — 
and  local  stipendiary  ma^trates  are  more  inclined  to  err  in  this  direction  than 
the  county  or  borough  justices — substitute  the  issue  of  guilty  or  not  guilty  for 
that  which  more  properlv  falls  to  be  considered  by  them.    That  they  should 
try  prisoners  whose  cases  they  can  only  dispose  of  by  sending  them  to  a  superior 
court  for  trial  is  an  evil  in  more  ways  than  one.    In  the  first  place,  the 
Legislature  has  not  devolved  the  duty  of  trying  such  cases  upon  the  magistracy, 
but  has,  for  excellent  reasons,  relegated  that  duty  to  a  judge  assisted  by  a  jury, 
and  there  can  be  no  excuse  for  a  wanton  excess  of  jurisdiction.    However  able 
our  magistracy  may  be,  we  would  hesitate  to  leave  those  large  issues  in  their 
much-employed  hands.    At  first  sight  it  may  seem  that  very  little  harm  can 
be  done  by  toying  a  man  twice  over,  and  that  the  magistrate,  in  making  a  yery 
minute  investi^tion  into  the  c^uilt  of  the  accused,  is  conmiendable,  even  if  he 
is  exceeding  his  duty.    If  sucn  minute  inquiries  as  we  have  had  recent  ex- 
perience of  in  the  preliminary  inquiry  into  the  Penge  murder  or  into  the 
charge  against  the  detectives  led  to  a  practical  judicial  result — ^if  they  obviated 
the  necessity  for  a  trial— something  might  be  said  in  favour  of  these  tedious 
investigations ;  but  when  this  is  not  the  case, — ^when  the  preliminary  inquiry  is 
only  preliminary,  and  when  it  is  distinguishable  from  uie  after  investigation 
simply  by  the  loose  and  rambling  nature  of  the  procedure  and  evidence,  and 
by  the  limp  judicial  hold  which  the  magistrate  has  over  the  vagaries  of  counsel 
and  witnesses,  there  is  much  to  be  said  against  such  inquiries,  and  much 
reason  to  go  back  to  the  simple  and  more  expeditious  procedure  of  former  times. 
That  trying  a  man  twice  for  the  same  crime  is  a  senous  error  will,  we  think, 
be  evident  from  a  very  few  obvious  considerations.    In  the  first  place,  while 
it  is  in  the  public  interest  that  justice  should  be  administered  publicly,  it  is 
not  in  the  public  interest  that  the  stories  of  base  crimes  should  be  kept  constantly 
in  the  public  memory  by  unnecessary  repetition.    The  way  the  public,  or  a 
sensation-loving  section  of  the  pubbc,  hung  upon  the  reports  of  the  very 
unsatisfactory  coroner's  inquest  into  the  death  of  Mr.  Bravo,  the  eagerness 
with  which  they  received  the  recent  evidence  of  certain  disreputable  convicts, 
must  be  considered  indicative,  not  of  healthy  interest,  but  of  morbid  curiosity. 
It  is  necessary  that  the  whole  of  such  details  as  are  elicited  in  such  interminable 
inquiries  should  be  given  to  the  public  once,  but  it  is  highly  inexpedient  that 
space  of  public  print  and  space  of  public  attention  should  be  continually 
monopolized  by  reiterated  reporta    But  even  apart  from  such  considerations, 
it  is  of  the  utmost  importance  to  the  accused  persons  themselves  that  the 
preliminary  proceedings  should  not  be  inordinately  extended.    While  magis- 
trates confined  themselves  to  their  proper  duties  it  was  unnecessary  for  criminals 
—even  if  they  had  a  plausible  defence  for  the  trial— to  be  defended  by  solicitors 
and  counsel  in  the  first  instance.    They  knew,  or  were  advised,  that  the 
magistrate  was  sure  to  commit,  and  under  these  circumstances  the  less  that 
you  XXI.  NO,  CCLL — ^NOVEMBER  1877.  2  X 
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was  said  before  the  trial  the  better.  Bat  now  that  the  priflonen  are  tried 
before  committal,  now  that  the  magistrates  no  longer  contine  the  evidence  to 
facts  which  are  relevant  to  the  issue,  but  allow  o?  rambling  statements  and 
miscellaneous  accusations  involving  the  past  lives  of  individuals,  whether  the 
circumstances  of  their  career  have  any  bearing  upon  the  question  before  the 
court  or  not,  it  becomes  indispensable  to  have  the  assistance  of  solicitors  and 
counsel  at  such  a  preliminary  inqiury,  even  idthough  the  event  of  it  miiy  be, 
as  it  has  in  many  of  these  cases  been  from  the  first,  certain ;  for  it  becomes  all- 
important  to  see  that  nothing  unqualified  by  cross-examination  gets  ^npon  the 
depositions  which  may  be  used  at  the  trial  against  the  prisoners.  The  em> 
ployment,  however,  of  solicitors  and  barristers  on  inquiries  which  extend 
over  weeks  and  months  is  a  serious  expense,  and  during  a  recent  inquiry  to 
which  we  have  alreadv  alluded  this  hardship  to  the  accused  was  brought 
under  public  notice.  Nothing  can  excuse  a  system  of  procedure  which,  from 
the  cost  incidental  to  it,  depnves  a  prisoner  of  necessary  professional  advice 
and  assistance.  But  this  new-fangled  plan  of  trying  a  man  before  putting  him 
upon  his  trial  has  the  efiect  of  precludmg  the  possibility  of  continued  recourse 
to  such  assistance,  except  in  the  case  of  persons  possessed  of  large  meana. 
There  is  another  evil  incident  to  this  procedure.  Counsel  being  employed 
at  such  inquiries,  they  are,  of  course,  Dound  to  do  the  best  they  can  for 
their  clients,  and  they  not  unfrequently,  in  their  discretion,  raise  lefpal 
difficulties  in  the  course  of  these  miscmaneous  proceedings  with  which 
the  magistrate  may  have  a  difficultv  in  dealing.  When  the  court  where 
such  preliminary  inquiries  are  held  "becomes  the  scene  of  puny  arguments 
in  bane,  it  is  not  merely  ridiculous,  but  seriously  retaras  the  admin- 
istration of  justice  by  the  loss  of  time  unduly  occupied  in  such  unfruit- 
ful labours.  One  more  evil  which  is  incident  to  this  assumption  on  the  part 
of  committing  magistrates  must  be  noted.  The  length  of  the  inquiries  is  not 
merely  a  serious  matter  to  impecunious  prisoners,  is  not  onlv  a  heavy  tax  upon 
the  public,  but,  if  we  r^ard  tne  ends  of  justice,  it  may  well  be  doubted  whether 
they  too  do  not  suffer.  The  seeming  thoroughness  of  the  investigation,  while 
it  in  no  way  benefits  the  prosecution,  is  apt  to  embarrass  and  do  harm  to  the 
defendant  on  the  trial  The  fact  that  the  inquiry  has  gone  on  for  weeks,  that 
the  maf^istrato  seemed  anxious  to  be  convinced,  not  only  that  there  was  a 
prima  facie  case  against  the  accused,  but  of  his  guilt,  before  he  committed  him 
for  trial,  impresses  the  public  and  jury  with  the  belief  in  the  guilt  of  Uie 
prisoner  before  he  is  tried.  It  is  often  difficult  for  the  prisoner  to  struggle 
against  and  dislodge  this  prejudice  against  him — a  prejudice  which  owes  its 
origin  to  the  fact  that  the  preliminary  inquiry  assumed  the  appearance,  and 
generallv  far  more  than  the  proportions,  of  an  actual  trial  The  ends  of  justice 
cannot  be  served  by  this  informal  and  anticipatory  trial,  and  a  more  summary 
discharge  of  those  important  duties  by  committing  magistrates  would  be  more 
conformable  with  the  theory  of  the  law,  and  would,  in  the  end,  be  a  more 
direct  means  to  practical  justice.  The  proceedings  before  tiie  coroner  who 
inquired  into  the  death  of  Mr.  Bravo  will  be  fresh  in  the  minds  of  most  persona 
The  inquiry,  too,  as  to  the  death  of  Thomes  Stokes  and  Miss  Anne  Peel, 
caused  bjT  the  collision  between  the  Royal  Yacht  Alberta  and  the  Mistletoe,  with 
its  abortive  and  unsatisfactory  termination,  is  scarcely  of  older  date  ;  but  in 
few  cases  has  more  public  time  been  wasted  than  in  the  pseudo-trial  of  the 
Scotland  Yard  detectives  and  a  solicitor  before  Sir  James  Ingham,  at  Bow 
Street,  during  the  current  autumn.  No  doubt,  as  we  premised,  the  duty  of 
distinguishing  accurately  between  the  functions  of  a  committing  magistrate 
and  those  of  a  magistrate  who  has  to  make  a  final  judicial  decision  on  Uie  case 
is  a  very  difficult  one,  but  it  is  one  the  performance  of  which  we  have  a 
right  to  expect  from  men  of  the  ability  and  experience  of  our  metropolitan 


and  we  feel  confident  that  in  the  end  better  justice  will  be  done  than  by  the 
"^taking  futility  of  a  rehearsed  trial  in  the  police  court 
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Arident  Judicial  Records, — In  a  recent  number  we  gave  some  few 
extracts  from  the  first  volume  of  Mr.  Hector  on  the  "  Judicial  Records 
of  Renfrewshire/*  With  the  hope  that  other  officials  may  be  induced 
to  follow  with  similar  extracts  calculated  to  throw  light  on  many 
obscure  questions  of  legal  lore,  we  now  give  a  few  extracts  from  the 
Records  of  the  Regality  of  Dunkeld.  These  are  contained  in  ten 
small  volumes,  embracing  from  1690  to  1731 : — 

Exclusive  Jurisdiction, — ^Dunkeld,  18th  January  1698. — "The 
whilk  day  it  is  enacted  that  all  persons  residing  within  the  bounds 
of  this  regality  shall,  in  all  tyiae  coming,  pursue  their  whole  actions, 
whether  civil  or  criminal,  before  this  Court — certifying  the  contra- 
veners  of  this  Act  they  shall  be  fyned  and  unlawed  in  the  summe 
of  ten  punds  money  Scots,  toties  quoties," 

Sanitary  Enactments, — ^April  1713. — "The  Baillie-Depute,  sitting 
in  judgment,  hereby  enacts  that  no  person  or  persons,  from  and 
after  the  first  day  of  June  next,  put  any  mudding  or  muck  before 
their  houses  in  the  fore  street,  under  the  pain  of  five  pounds,  toties 
qtwties." 

Drunkenness, — ^Dunkeld,  15th  September  1713. — "  Alexander 
M*Lagan,  in  Kincraigie,  being  dilated  for  drunkenness,  which  he 
judicially  acknowledged,  therefore  His  Grace  fynes  him  in  40s. 
Scots." 

Profane  Swearing. — Dunkeld,  20th  November  1720. — "Alexander 
Tait,  Constable,  having  dilated  John  Smith  as  guilty  of  cursing,  the 
Baillie  finds  him  guilty,  and  therefore  fines  him  in  20s.  Scots." 

Scolding, — ^Dunkeld,  26th  February  1716. — "  It  is  also  Quacted  by 
the  Baillie  that  if  any  heritor,  or  any  other  within  the  city,  shall 
harbour  or  resett  Katherin  MTherson  after  the  term  of  Whitsunday 
next,  the  said  heritor  or  other  shall  be  bound  for  her  good  and 
peaceable  behaviour  for  the  future,  under  the  penalty  of  fifty  pounds 
Scotts,  and  by  attour,  if  she  shall  happen  with  her  neighbours 
scolding,  or  the  like,  for  the  future,  she  shall  be  banished  the  town." 

Sabbath  Observance,— Dunkeld,  12th  October  1713.— "Whilk  day 
it  is  enacted  by  the  Baillie-Depute,  sitting  in  judgment,  that  if  any 
person  or  persons,  inhabitants  of  the  said  city,  shall,  for  the  future, 
be  guilty  of  cuting  cale  or  carrying  in  of  water  (save  in  a  pynt 
stoup  for  drinking)  upon  the  Sabbath  day,  shall  incur  a  penalty  of 
12s.  Scots  money  for  each  transgression,  toties  quoties," 

Trade  Iiegulation,~'Dunkeld,^th  January  1701. — "Whilk  day  the 
Bailies,  taking  to  yr  consideration  the  great  prejudice  and  damage 
which  the  leiges  sustain  by  yr  meal  men,  ther  raising  of  prices  of 
meal  betwixt  market  days,  therefore  ordains  that  whatever  price 
the  meal  is  sold  on  the  Wednesday  the  price  be  no  higher  till  the 
Saturday,  and  whatever  Saturday's  price  shall  be,  that  it  shall  not 
be  heightened  until  Wednesday ;  and  appoints  these  two  days  to 
be  the  rule  of  pryces  of  meal :  Also  ordains  that  no  meal  can  be 
sold  within  the  town  of  Dunkeld,  either  by  inhabitants  or  others, 
in  any  time  herafter,  except  it  be  by  the  incomer's  weights,  which 
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the  Bailies  have  considered  and  found  them  right ;  certifying  the 
contravenen  of  either  of  these  present  Acts  they  shall  be  fyned  in 
ten  pounds,  toties  qtu>tie8.** 

Despising  AtUharUy. — Dunkeld,  3rd  November  1710. — "  Which 
day  the  Bailies  fyne  Agnes  Gow,  servantrix  to  Bo.  Adamson,  mercht, 
Dunkeld,  in  the  sum  of  20s.  Scots,  for  her  scorning  and  contemning 
the  authority ;  and  ordains  her  to  pay  the  same  again  this  day  eight 
days." 

MdUrecUing  a  Constable. — ^Dunkeld,  8th  June  1713. — "  His  Grace 
fynes  James  Gordon,  town's  drummer,  in  20s.  Scots  money,  for 
inaltreating  William  Young,  constable,  and  ordains  him  to  pay  the 
same  instantly.  Athole. 

"  Pd.  to  the  prors." 

Sheriff  Hallard,  at  the  opening  of  the  Sheriff  Court  of 
Edinburgh  on  the  5th  of  October,  delivered  an  address  to  the 
practitioners  on  the  "  Law  and  Legislation  of  the  Past  Year."  The 
learned  Sheriff  has  since  printed  his  address,  and  we  shall  direct 
the  attention  of  our  readers  to  it  in  our  next  issue. 

Owing  to  pressure  on  our  space  we  are  compelled  to  withhold, 
till  our  next,  notices  of  several  interesting  papers  read  before  the 
Social  Science  Congress  at  Aberdeen. 

In  accordance  with  a  design  expressed  by  us  in  the  banning 
of  the  year  of  issuing  from  time  to  time  enlarged  numbers  of  the 
Journal  of  Jurisprvdence,  our  issue  for  December  will  extend  to 
eight  pages  more  than  usual,  to  enable  us  to  insert  several  Sheriff- 
Court  cases  and  other  articles  of  interest,  with  which  pressure  of 
other  matter  has  hitherto  prevented  our  presenting  our  readers. 
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SHERIFF  COURT  OF  GLASGOW. 
Sheriff  Lees. 

WILLISON  v.  ROSSBOBOUQH. 

Res.  Jtidicata — Appeal  for  Jury  Trial. — In  January  last  tlie  pursuer  brought 
an  action  in  the  Sheriff  Court  at  Glasgow  to  have  the  defender  interdicted  from 
issuing  any  more  of  certain  programmes  which  contained  statements  defama- 
tory of  him.  Interim  interdict  was  granted.  Soon  after  the  pursuer  raised 
an  action  of  damages  for  the  alleged  slander  in  the  Court  of  Session ;  and  as 
the  defences  were  nearly  identical  in  the  two  processes,  the  Sheriff-Substitute 
sisted  the  action  before  him  to  abide  the  issue  of  the  trial  of  the  case  in  the 
Supreme  Court.  In  it,  however,  eventually  a  minute  was  put  in  for  the 
defender,  retracting,  apologizing,  and  paying  damages.    The  pursuer  thereafter 

'^lled.the  Sheriff  Court  cause,  and  asked  to  have  the  interdict  declared 
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perpeiualy  and  the  defender  found  liable  in  costs.  The  latter  opposed  both 
motions.  He  averred  that  the  minute  in  the  Supreme  Court  action  had  been 
put  in  without  his  authority,  and  that  the  defamatory  statements  were  true, 
and  craved  opportunity  of  jprovin^^  them.  Parties  were  heard  on  27th  June  ; 
and  on  the  30th  the  Sherin-Substitute  allowed  the  defender,  before  answer,  a 
proof  of  his  averments,  appending  the  following  note  to  his  judgment. 

**Note, — It  is  verv  umbrtunate,  that  though  the  only  question  on  which 
parties  aie  really  still  at  issue  is  the  matter  of  expenses,  tnere  is  no  way  of 
deciding  the  pomt  except  by  allowing  a  proof  of  the  veiy  objectionable  matter 
on  record. 

'*  The  defender  admits  havin§[  published  the  programme ;  and  considering  its 
terms,  and  the  pursuer's  position,  I  think  the  latter  was  entitled  to  ask  in- 
terdict, and  must  get  it  with  the  expenses  of  the  application,  unless  the  defender 
justifies  his  conduct  in  publishing  tne  programme. 

^  The  pursuer  also  brouffht  an  action  of  damages  against  the  defender ;  and 
as  that  case  was  to  be  tried  in  the  Court  of  Session,  and  would  be  conclusive 
on  the  matter  of  fact  raised  b^  it  and  by  this  case,  I  sisted  procedure  in  the 
action  before  me  to  await  the  issue  of  the  case  in  the  Court  of  Session.  That 
case  has  now  been  decided  by  the  defender,  through  his  counsel,  retracting  the 
statements  he  had  made,  apologizing  for  tneir  use,  and  paying  dunages,  and 
the  pursuer  asks,  in  respect  of  that  result^  for  decree  in  this  action  with  costs. 
Kow  the  act  of  a  person's  counsel  binds  nim,  but  only  in  the  case  in  which  it 
is  done.  Incidental  statements  on  record  are  not  even  proof  in  a  subsequent 
action  between  Uie  same  parties,  but  they  mav  be  refeired  to  in  cross-examination 
and  in  aij^ument  with  more  or  less  effect  I^either  is  the  decision  in  a  criminal 
cause  r«  judicata  of  the  same  question  in  a  civil  cause,  seeing  that  tiie  parties 
are  not  the  same,  the  conclusions  not  the  same,  and  that  the  defender's  mouth 
is  shut  The  verdict  is  a  fact  which  can  be  proved  (Bontein  v.  Buduman  On.  M. 
14043} ;  and  as  to  the  effect  to  be  given  to  a  plea  of  guiltv,  see  Dickson  <'0n 
Evidence,"  sec.  1086,  and  cases  in  note.  But  the  act  of  a  party's  counsel, 
though  binding  on  him  (see  BaUhelor  v.  Maekersey  and  PaUiion,  3  Bet.  914,  and 
cases  quoted  in  it),  is  not  necessarily  binding  in  an  action  subeej^uently  raised 
between  the  same  parties.  As  matter  of  fact,  the  present  action  was  raised 
before  the  other ;  but  that  is  immaterial  on  the  question  of  principle.  It  mav 
appear  illogical  to  hold  that  where  a  defender  says  to  a  pursuer, "  Don't  fire ;  I'll 
come  down,"  he  is  in  a  better  and  not  in  a  worse  position  than  the  litigant  who 
persists  and  is  found  wrong.  But  what  I  must  look  to  is,  was  the  previous 
question  setded  by  decision  after  inquiry  ?  for  unless  such  be  the  case,  I  can- 
not be  aware  of  what  diversity  of  motives  may  have  led  the  defender  to 
acquiesce  in  a  result  adverse  to  him.  This  is  especially  so  when,  as  in  the 
Court  of  Session  case,  the  action  was  for  damages.  Then,  too,  the  act  was  that 
of  the  defender's  counsel :  and  the  defender  now  repudiates  it,  and  avers  it  was 
done  without  his  authority.  Such  a  plea  is  unavailing  in  the  case  in  which 
that  act  took  place  ;  but  I  think  it  is  receivable  when  pleaded  ope  exceptionis  in  i 

a  subsequent  or  other  case  brought  with  different  conclusions.    And  in  the  | 

English  Courts  it  is  strongly  questioned  whether  such  a  plea  is  not  receivable  i 

in  the  case  itselt    I  therefore  am  of  opinion  that  the  defender  is  not  debarred 
by  the  admission  of  his  counsel  in  the  other  case  from  establishing  his  aver- 
ments in  this  one.    The  result  of  the  other  case  is  a  fact,  and  therdore  prov-  I 
able,  and,  as  the  defender  may  find,  a  cogent  one ;  but  I  see  no  help  lor  it,                j 
imless  the  parties  will  have  the  good  sense  to  come  to  some  arrangement,  but  to                j 
let  the  case  go  to  proof." 

On  11th  July  parties  were  heard  on  a  motion  by  the  pursuer  for  leave  to 
appeal  the  cause  for  jury  trial  On  13th  July  the  Sheriff-Substitute  gave 
judgment  granting  leave  of  appeal.  The  following  is  part  of  the  note  annexed 
to  the  interlocutor : — *^  The  defender  contended  that  appeal  for  jury  trial  could 
not  competently  be  granted,  and  that  on  three  grounds.  Firstly,  he  uiged, 
the  only  point  at  issue  now  is  the  expenses  of  the  case,  and  such  a  point  is  not 
open  to  appeal  for  jury  trial.    TMs  contention  is,  I  think,  right  in  law,  but 
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wrong  in  fact  The  pnisaer  asks  for  interdict  against  the  republication  of  the 
alleg^  slander :  the  defender  declines  to  consent  to  its  being  granted.  I  sug- 
gested to  the  latter  that  if  he  did  not  intend  to  re-issue  the  notice  objected  to, 
and  wished  to  prevent  appeal  for  jury  trial,  all  he  had  to  do  was  to  put  in  a 
minute  consenting  to  perpetual  interdict,  but  resisting  the  claim  for  expenses. 
In  that  event  the  case  would,  as  occasionaUy  happens  in  cases  of  interdict  and 
ejection,  have  gone  to  proof  to  settle  the  matter  of  expenses  ;  but  appeal  would 
liave  been  incompetent  This  course,  however,  he  would  not  take,  and  his 
refusal  to  do  so  rather  leads  one  to  fear  that  he  has  some  idea  of  re-issuing  the 
notice.  Now,  if  the  proof  had  gone  on  in  this  Court,  it  is  quite  possible  inter- 
dict might  eventually  have  had  to  be  refused  ;  and  in  that  event  the  defender 
might  have  ventured^to  re-issue  the  notices,  and  so  ruin  the  pursuer's  reputation. 
I  entertain  very  considerable  doubts  whether  the  defender,  though  he  succeeded 
in  this  action,  could  with  safety  repeat  the  publication  objected  to  ;  and  there- 
fore his  conduct  in  objecting  to  interdict  seems  to  me  the  more  unreasonable. 
But,  be  that  as  it  may,  repetition  is  what  the  pursuer  fears^  and  what  justifies 
appeal  bein^  taken. 

''The  defender,  in  the  second  place,  objected  to  appeal  being  allowed  in 
respect  that  the  pursuer  had  contended  he  was  entitled  to  decree  de  piano. 
But  the  state  of  matters  is  that  the  pursuer  has  allowed  the  interlocutor 
appointing  a  proof  to  become  final  in  the  Sheriff  Couit,  and  as  he  thus  con- 
cedes he  thinks  a  proof  necessary,  he  asks  that  the  evidence  should  be  led  before 
a  jury. 

"  In  the  third  place,  it  was  ui^ed  that  as  the  proof  was  allowed  to  the 
defender,  the  pursuer  had  no  right  to  appeal.  As  I  read  the  statute,  there  is 
no  foundation  whatever  for  this  argument.  The  criterion  of  the  right  to  app^ 
is  the  amount  put  in  issue,  and  that  amount  is  to  be  considered  not  merely  in 
re^rd  to  the  possible  gainer,  but  to  the  possible  loser  of  it" 

This  judgment  was  acquiesced  in. 

Act, — Campbdl, Alt, — Mackay. 


fioUfs^  of  ^ttgltBh,  American,  mtb  Joreigit  (E^jseB. 

PARIS,  5th  Chambre. 

M.  &  CO.,  GLASGOW,  t?.  A.  &  CO. 

Costa — Auditor's  report— Foreign  Court  of  Appeal, — A  foreign  Court  will  refuse 
to  reduce  the  charges  in  a  solicitor's  bill  when  it  has  been  duly  taxed  by  the 
proper  officer  in  the  country  in  which  the  original  action  was  brought. 

M.  &  Co.,  a  firm  of  law  agents  in  Glasgow,  were  instructed  by  a  mercantile 
firm  in  Paris  to  recover  a  suui  of  4565  nrancs,  or  j£181,  3s.,  from  a  mercantile 
firm  in  Qlasgow.  Owing  to  the  difficulty  of  the  French  firm  in  obtaining  the 
name  of  a  suitable  party  to  act  as  their  mandatory  in  this  country,  M.  £  Co. 
allowed  their  name  to  be  used  for  that  purpose. 

An  action  was  thereafter  raised  in  the  Court  of  Session,  but  after  this  record 
was  closed  it  was  discovered  the  debtors  had  made  a  private  composition 
settlement  with  their  creditors,  and  at  the  date  of  the  action  were  insolvent. 

A  supplementary  action  was  therefore  raised  against  the  cautioners  under 
the  composition  contract,  but  after  issues  were  adjusted  for  trial,  the  parties 
agreed  to  withdraw  the  Court  of  Session  cases,  and  refer  the  matters  in  &pute 
to  arbitration. 

The  questions  of  fact  involved  were  of  a  very  intricate  nature,  and  a  long 
proof  was  led  before  the  arbiter,  and  evidence  taken  by  commission  abroad. 
At  the  last  moment,  however,  tne  French  firm  refused  to  send  over  one  of 
tTi^^ir  employees,  whose  evidence,  they  were  advised  by  M.  &  Co.,  was  necessary 
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for  their  case  ;  and  a  decision  by  the  arbiter  followed  adverse  to  tbe  French 
firm,  and  under  which  M.  &  Co.,  as  their  mandatories,  were  found  personally 
liable  to  the  respondents  in  the  costs  of  the  latter  both  before  the  Court  of 
Session  and  in  the  arbitration.  These  costs,  amounting  to  ^152,  17s.  7d., 
were  paid  by  M.  &  Co.,  who  had  also  incurred  an  account  to  their  Edinburgh 
agents  of  £82,  98.  4d.,  which,  with  their  own  account,  brought  np  the  amount 
due  them  by  their  clients,  the  French  firm,  to  £327,  Is.  9d.  Being  unable  to 
recover  this  amount,  they  raised  proceedings  in  the  French  Courts  against  the 
latter. 

In  this  case  Messrs.  M.  &  Co.  brought  an  action  against  the  defendants  to 
recover  the  sum  of  8250  francs  for  legal  costs  and  cnarges  incurred  by  them 
in  an  action  conducted  by  the  plaintiffs  for  them  in  Scotland.  Messrs.  A.  & 
Co.  resisted  payment  upon  the  {ground  that  the  amount  claimed  for  costs  was 
excessive,  inasmuch  as  the  principal  sum  in  dispute  was  only  2000  francs  (about 
£80). 

In  support  of  their  claim  the  plaintiffs  produced  their  bill  of  costs,  properly 
taxed  by  the  master  in  the  usual  way,  bearing  the  following  endorsement : — 
''  In  my  capacity  as  official  auditor  or  taxing-master,  appointed  by  the  Sheriff 
of  the  county  of  Lanark,  in  Scotland,  for  the  examination  and  taxation  of  the 
bills  of  costs  and  charges  incurred  by  parties  to  proceedings  in  the  Court  of  the 
said  Sheriff,  I  certify  by  these  presents  that  I  have  carefully  examined  the 
chai^ges  annexed  hereto,  and  I  further  certify  that  the  items  comprised  therein 
are  just  and  moderate,  and  in  conformity  with  the  table  of  fees  admitted  in 
this  Court.  I  certify  that  the  total  sum  owing  to  and  claimable  by  Messrs. 
M.  &  Co.  amounts,  in  pounds  sterling,  to  £327,  Is.  6d.,  and  I  state  that  sum  as 
being  consequently  due  to  them  by  Messrs.  A.  &  Co. 

"  Given  under  my  hand  at  Glasgow  this  11th  July  1872.*' 

The  civil  tribunal  of  the  Seine,  notwithstanding  the  above  document,  de- 
livered judgment  on  29th  Dec.  1873,  stating  that  the  amount  claimed  was 
exaggerated,  and  reduced  the  costs  to  1000  francs. 

The  Court  of  Appeal  reversed  this  decision,  and  upheld  the  bill  of  costs  as 
taxed  in  its  integrity,  and  ruled  as  follows: — 

"1.  As  to  the  documents  produced : — Considering  that  the  document  upon 
which  the  appellants  found  their  claim  consists  of  a  bill  of  costs,  duly  legalized 
and  certifiea,  drawn  up  in  the  language  of  the  country  in  which  the  costs  were 
incurred,  and  that  a  translation  of  the  same  by  a  sworn  translator  is  produced 
to  the  Court,  transcribed  upon  the  proper  stamp ;  that  in  this  form  the  said 
bill  of  costs  constitutes  a  good  and  valid  document,  which  is  therefore  admitted 
as  evidence,  and  will  be  registered  at  the  same  time  as  the  present  judgment. 

''2.  As  to  the  merits :— Considering  that  an  action  was  commenced  and 
carried  on  in  Scotland  by  Messrs.  A.  &  Co.,  through  their  agents  in  that 
country,  who  were  duly  authorized  by  them  to  guarantee  payment  of  all  costs 
and  charges  relating  tnereto ;  and  whereas  Messrs.  A.  &  Co.  are  bound  to 
reimburse  them  all  advances  and  costs  properly  incurred  ;  that  the  principal 
of  the  debt  cannot  be  contested ;  that,  as  regaras  the  amount  of  the  bill  of 
costs,  the  appellants  produce  the  same,  duly  examined  by  a  Scotch  officer 
holding  the  functions  of  taxing-master,  specially  appointed  for  the  purpose ; 
that  his  certificate,  drawn  up  in  the  form  in  use  in  Scotland,  constitutes 
evidence  of  a  nature  to  justify  the  claim  of  the  appellants  ;  and  the  Court 
condemns  the  defendants  in  payment  of  the  sum  of  8250  francs,  the  amount  of 
the  above-mentioned  bill  of  costs. 

'*  Note. — It  is  a  principle  of  French  law  that  foreign  judgments  cannot  be 
executed  in  France  until  they  have  been  declared  executory  by  the  French 
Courts,  which  exercise,  as  regards  them,  full  powers  of  revision  and  examina- 
tion. This  principle  applies  to  the  revision  of  a  biU  of  costs  taxed  by  an 
officer  of  a  foreign  Court,  which  document  is  considered  as  equivalent  to  a 
foreign  judgment. 

"The  case  of  Renshaw  v.  Maitre,  Ist  Cham.  Tribunal  Civil,  Paris,  June  1877, 
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affords  another  instance  of  the  refiual  of  the  French  ComtB  to  reduce  a 
Bolidtor^B  bill  when  the  same  has  been  dnly  taxed  by  the  master.  The 
defendant  vent  to  England,  and  employed  the  plaintiff  to  condnct  a  Chancery 
suit  and  other  proceedings,  which  were  eTentnally  compromised.  Tlie  plaintiff 
sent  in  his  bill^  which  was  repudiated  by  the  defendant,  who  was  then  in 
France,  whereupon  the  same  was  taxed  by  the  plaintiff,  who  isBued  a  writ,  and 
obtained  judgment  i^ainst  the  defendant  in  the  Queen's  Bench  in  England. 
The  defendant  was  then  sued  upon  the  English  judgment  in  the  French  Court 
of  1st  Instance,  Paris,  when,  upon  the  production  of  the  bill  of  costs,  with  tiie 
taxing-master's  certificate  and  proper  legislations,  the  Court  refused  to  examine 
the  same,  upon  the  ground,  among  others,  that  the  dedsion  of  the  taxing- 
master  must  be  conclusive,  and  condemned  the  defendant,  Maitre,  in  the  fiul 
amount  claimed,  and  costa" 


Pier. — Part  bewmd  low  water  mark — Extra-parockial — Aeereticm. — The  appel- 
lants received  tolls  for  the  use  of  a  pier,  which  extended  from  the  shcwe  into 
the  sea  for  several  feet  beyond  low  water  mark.  The  pier  was  constructed  of 
a  wooden  deck  resting  on  iron  piles  driven  into  the  sands,  so  that  the  water 
flowed  under  it,  and  no  alteration  was  made  in  the  line  of  low  water  mark : — 
Held^  that  the  part  of  the  pier  bevond  low  water  mark,  being  beyond  the  realm, 
was  not  extra-parochial,  within  the  meaning  of  31  &  32  Vict  c.  122.  sl  27,  and 
as  such  annexed  to  any  other  parish,  nor  was  it  an  aocretian  from  the  sea,  and 
that  therefore  that  section  did  not  enable  it  to  be  rated.  Bladspool  Pier  Comr 
pany  v.  AuetemerU  Comimittee  of  Fylde  Union  and  Overdeert  of  Leyion  wiik 
Warbreck,  46  L.  J.  Bep.  M.C.  189. 

PowBB  OF  AppoiKTifBKT.— Pcntma^  ettate— Joint  tenaney^Exoest. — ^Testatrix, 
in  exercise  of  a  power  of  appointment,  gave  personal  property  to  two  persons  as 
joint  tenants,  only  one  of  whom  was  an  object  of  the  power : — Hda,  that  the 
mtention  of  testatrix  prevailed  over  the  rules  of  joint  tenancy,  and  that  the 
object  of  the  power  toox  a  moiety  of  the  fund,  and  the  other  moiety  went  as  in 
default  of  appointment    In  re  Ken^t  TnutSy  46  L.  J.  Bep.  Chanc  287. 

Public  Hxaiah  Act. — Private  improvement  apentea — Paving  street — Liability 
of  ovmer — Notice  of  demand — Limitaiion  of  time. — The  council  of  a  borough 
gave  notice  to  the  respondent,  as  well  as  the  other  owners  of  property  abutting 
upon  a  street  (not  bemg  a  highway),  to  pave,  etc,  the  same  under  the  pro- 
visions of  11  &  12  Vict,  c  63  8.  69,  and  such  notice  not  having  been  complied 
with,  executed  the  works,  and  had  the  expenses  apportioned  by  their  surveyor 
among  the  owners  according  to  the  frontage.  Notice  of  such  apportionment 
was  served  on  the  respondent  on  April  12,  1875,  and  not  being  disputed  within 
three  months  became  oinding  on  him  under  section  63  of  the  Local  Govern- 
ment Act,  1858  (21  A  22  \1ct.  c  98).  On  July  3l8t  the  council,  who  had 
never  declared  the  expenses  to  be  private  improvement  expenses,  served  on  Uie 
respondent  a  notice  demanding  payment,  and  within  six  calendar  months 
afterwards  preferred  a  complaint  before  the  justices  for  the  recoveiy  of  the  sum 
due.  By  11  &  12  Vict,  c  43,  s.  11,  a  complaint,  where  no  time  is  limited, 
must  be  made  within  six  calendar  months  from  the  time  when  tlie  matter 
arose : — Heldy  that  a  notice  of  demand  of  payment  was  necessary,  and  that  tiie 
six  months,  under  11  &  12  Vict,  c  43,  s.  11,  b^an  to  run  frt>m  the  service  of 
such  notice.    Grece  v.  Hunt,  46  L.  J.  Bep.  M.C.  202. 

Service.— 0/tm*  out  of  juriediction— Affidavit  of  merit$.— An  application 
for  leave  to  serve  a  writ  of  summons  on  a  defendant  out  of  the  jurisdiction 
iuust  be  supported  by  an  affidavit  of  merits,  showing  that  there  is  a  cause  of 
action  which  arose  in  England. — So  Held  by  Jameb,  LJ.,  and  Bramwsll, 
J.A. ;  Baogallat,  J.A.,  dissenting.  Decision  of  Malinb,  V.C,  reversed. — 
Great  Australian  Gold  Mining  Chmpany  v.  Martin  (App.),-  46  L.  J.  Bep. 
^>ianc.  289. 
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In  tliis  last  month  of  1877,  the  Jourtml  of  Jurisprudence  completes 
its  twenty-first  year.  We  have  thought  that  it  might  not  be 
altogether  uninteresting  if,  upon  this  occasion  of  its  coming  of  age, 
we  gave  the  present  readers  of  the  Journal  some  account  of  its 
history  and  progress,  and  noted  a  few  of  the  principal  articles 
which  have  appeared  in  its  pages.  Some  of  these  have  .been 
written  by  men  who  have  since  taken  no  undistinguished  place  in 
the  ranks  of  the  profession,  and  are  articles  of  more  than  mere 
ephemeral  and  passing  interest.  It  may  not,  therefore,  be  unprofit- 
able if  we  mention  even  the  titles  of  a  few  of  these  papers,  for  the 
benefit  of  those  of  our  readers  who  may  wish  to  consult  or  re-read 
them. 

Previous  to  1857  Scotland  did  not  possess  any  periodical  devoted 
to  the  interests  of  the  legal  profession,  or  in  which  legal  subjects 
could  be  discussed  with  any  degree  of  detcdL  The  want  of  this 
was  much  felt  in  the  profession  generally,  but  it  is  doubtful 
whether  anything  would  at  that  time  have  been  practically  accom- 
plished had  it  not  been  for  the  exertions  of  two  gentlemen,  to 
whom  the  credit  of  starting  this  Journal  is  principally  due.  These 
were  Mr.  Patrick  Eraser,  the  present  learned  Sheriff  of  Eenfrew- 
shire,  and  the  late  Mr.  Gillespie  Dickson,  Sheriff  of  Lanarkshire. 
Gathering  around  them  a  small  staff  of  earnest  workers,  the  Journal 
was  at  length  published  under  the  able  editorship  of  Mr.  Guthrie 
Smith,  now  Sheriff  of  Aberdeenshire.  The  first  number  appeared 
in  January  1857.  At  the  beginning  of  that  year  the  chief  topic  of 
interest  in  the  Parliament  House  was  the  state  of  business  in  the 
Court  of  Session.  It  is  not  now  necessary  to  enter  upon  a 
recital  of  the  grievances  which  were  then  felt,  and  of  the  remedies 
which  were  suggested.  The  outcome  of  the  agitation  was  the  pass- 
ing of  the  Court  of  Session  Act  of  1857,  which  relieved  for  the 
time,  but  only  for  the  time,  the  principal  points  of  grievance.  The 
subject  of  the  Court  of  Session  Act  was  not,  however,  such  an 
engrossing  theme  of  conversation  in  l^al  circles  during  1857  as 
another  very  different  matter.     This  was  the  celebrated  trial  of 
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^ladeline  Smith  for  poisoning.  Much  discussion  and  corre- 
spondence as  to  this  case  went  on  in  the  pages  of  the  Journal, 
which  itself,  in  its  remarks  on  the  trial  after  its  conclusion,  took 
up  a  position  antagonistic  to  the  innocence  of  the  accused. 
Amongst  the  other  matters  which  formed  the  subjects  of  articles 
in  this  year  we  may  mention  the  MereafUile  law  Amendment  Act 
(19  and  20  Vict.  c.  60),  on  which  there  was  an  extremely  able 
series  of  articles,  The  Law  of  Fravd  in  Contracts,  WUness-Bcaring, 
The  Law  of  Costs,  Minority  and  Incapacity,  and  various  other 
subjects  of  interest  to  the  profession.  A  Digest  of  Decisions  in  the 
Court  of  Session  was  also  given,  in  which  all  the  principal  current 
cases  were  included.  These  brief  reports,  being  brought  down  to 
within  a  very  short  time  of  the  date  of  publication,  were  of  much 
use  when  the  authorized  series  of  Reports  was  considerably  in 
arrear.  The  most  important  English  cases  were  also  mentioned, 
and  several  interesting  notices  of  law-books  appeared.  Altogether 
we  may  say  that  much  ability  was  displayed  by  the  contributors 
to  this  first  volume  of  the  Journal  There  are  traces  certainly  of 
a  certain  sameness  in  style  running  through  many  of  the  articles, 
which  suggests  the  idea  that  the  writers  were  but  few  in  number, 
but  this  was  not  to  be  wondered  at  in  the  infancy  of  a  journal 
which  appealed  to  a  comparatively  limited  circle  of  readers. 

The  volume  for  1858  is  chiefly  remarkable  for  some  articles  on 
Law  Beform  and  some  clever  papers  in  defence  of  our  Scottish 
legti  procedure,  notably  one  criticizing  an  article  on  Scottish  Law 
which  appeared  in  the  Edinburgh  Beiiew,  The  paper  which  best 
repays  reading,  however,  at  this  distance  of  time,  is  one  on  Law 
Reporting  and  Scottish  Law  in  the  Rouse  of  Lords,  It  consists  of 
a  most  amusing  critique  on  McQueen's  Appeal  Reports  and  observa- 
tions on  the  appellate  jurisdiction  of  the  House  of  Lords.  We  are 
much  tempted  to  give  an  extract  from  the  article,  but  space  will 
not  permit  of  our  so  doing.  We  can  only  spare  i-oom  to  note  the 
portrait  of  "  the  renowned  Sir  Richard "  Bethell,  then  Solicitor- 
General,  afterwards  Lord  Chancellor  Westbury,  as  he  is  represented 
assailing  the  Scottish  Judges  for  their  "  millincolly  coUiction  of 
incoherent  sintinces,"  or  for  "their  working  jury  trial  in  such  a 
way  as  to  render  it  no  longer  doubtful  whether  it  was  an  evil  to 
the  northern  part  of  the  Queen's  dominions."  Among  the  other 
interesting  articles  which  appeared  in  this  volume  may  be  men- 
tioned those  on  Hearsay  Evidence,  Actionable  Words,  English  and 
Scottish  Land  Registers,  and  an  especially  important  one  on  the 
Protection  of  Public  Officers  in  Actions  ex  delicto.  In  18«59  an  excep- 
tionally valuable  series  of  papers  appeared,  entitled  Contributions 
to  the  Law  of  Trusts,  while  some  interesting  papers  on  Consistorial 
Law  added  to  the  reputation  which  the  Journal  had  ali^ady 
acquired.  Among  the  less  strictly  technical  papers  which  appeared 
in  this  year  we  may  mention  one  on  Lord  Murray  and  his  Com- 
peers,— Brougham,  Homer,  Jeffrey,  Cockburn,  and  other  members  of 
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that  brilliant  coterie  which,  in  its  day,  made  the  Parliament  House 
famous  in  the  annals  of  literature.  Another  article  worthy  of 
mention  is  one  on  the  subject  of  Extra-Mural  Law  Schools,  written, 
we  believe,  by  a  learned  Sheriff  who  still  continues  to  be  a  valued 
contributor  to  the  Journal  In  1860  there  were  some  especially 
interesting  articles.  Law  Eeform  occupied,  as  has  ever  been  the 
custom,  a  not  unimportant  place  in  the  pages  of  the  magazina 
Four  articles  on  The  Philosophy  of  Law  Maodms  evince  much  talent 
and  scholarship ;  and  a  series  of  Biographical  Sketches  of  Scottish 
Judges  was  commenced,  which  was  continued  for  several  years. 
Among  other  articles  we  may  mention  those  on  Collation  hetweerc 
Heir  and  Executor^  Summary  Appeal  from  Sheriff  Courts,  Civil 
Besponsibilityfor  Professional  Error,  together  with  many  comments 
on  cases  which  had  then  been  decided  by  the  Court  of  Session. 

Passing  to  the  next  year's  volume  of  our  Journal,  we  find  three 
learned  articles  treating  of  The  Law  of  Discretionary  Powers,  and 
two  on  Administrative  Powers.  Intestate  Moveahle  Succession, 
Registration  of  Land  Rights,  the  celebrated  Yelverton  Case,  Juris- 
diction in  Divorce,  all  formed  subjects  of  readable  and  able  papers ; 
while  there  were  many  other  matters  which  even  now  have  not 
lost  their  interest  or  usefulness  to  us,  but  to  which  we  -have  not 
space  even  briefly  to  tefer.  The  volume  for  1862  contained,  inler 
alia,  articles  on  the  Laws  relating  to  Charitable  Endowments,  Post- 
poned Vesting,  Joint- Stock  Companies,  and  some  international 
questions,  notably  the  Seizure  of  the  Commissioners  of  the  Southern 
States  on  board  the  "  Trent."  The  Biographical  Sketches  of  Judges 
still  continued  to  be  carried  on  with  much  spirit,  while  the  well- 
worn  subject  of  the  Game  Laws  and  the  then  fresh  Sandyford 
Murder  Case  both  formed  papers  of  interest  The  editorial  notes 
and  the  brief  reports  of  cases  decided  in  the  Court  of  Session 
continued  to  be  marked  features  in  the  Journal.  The  seventh 
volume  has  some  articles  in  connection  with  the  subject  of  Jury 
Tried  in  Scotland,  which  are  well  worthy  of  perusal;  another 
valuable  one  on  The  Report  by  the  Commissioners  on  the  ScoUisJi 
Land  Registers ;  while  others  on  Limited  Liability  in  Partnership, 
on  The  Defence  of  Privilege  in  Actions  of  Damages,  on  The  Contract 
of  Salt,  and  other  legal  subjects  of  importance,  occupy  the  remaining 
pages  of  the  magazine.  In  the  following  year  we  have  papers  on 
The  History  and  Constitution  of  the  Sheriff  Courts,  which  ultimately 
gave  rise  to  a  very  lively  correspondence ;  on  Insurance  on  the 
Property  of  Neutrals,  Hie  Codification  of  Mercantile  Law,  Liability 
of  Directors  of  Public  Companies,  The  Investigation  of  Crime  in 
Scotland,  etc.  In  1865  the  principal  subjects  discussed  were  Tlie 
Procedure  in  Bankruptcy  in  England  and  Scotland,  The  Court  of 
the  Lord  Lyon,  Capital  Punishment,  Evident  of  "  General  Char- 
€Lcter''  and  the  like.  The  sketches  of  the  senators  of  the  College 
of  Justice  were  still  continued,  and  an  extremely  interesting  series 
of  papers  commenced,  entitled  Historical  Sketches  in  the  Law  of 
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Scotland.  lu  the  succeeding  volume  we  find  discussed  The  LtahUity 
of  Shipaumers  for  Goods  lost  through  FauUs  in  NamgcUion,  Sheriff- 
Court  Eeform,  Tried  by  Jury,  The  Scottish  Beeords,  and  sundry 
kindred  topics;  while  an  especially  interesting  series  of  papers 
appeared  on  Law  Studies,  and  another  on  The  Bar  of  France.  In 
1867  the  question  as  to  the  advisability  of  introducing  the  rank  of 
Queen's  Counsel  at  the  Scottish  Bar  was  much  discussed,  and  some 
very  interesting  articles  appeared  in  the  Journal  with  reference  to 
it.  In  these  papers  much  interesting  information  is  given  respecting 
the  history  and  position  of  the  Faculty  of  Advocates.  In  tins  year 
also  appeared  articles  on  Entail  Improvements,  Infanticide,  The 
Abuses  of  Mercantile  Insurance,  Pleading  in  Sheriff  Courts,  The 
Foreshore  Question,  and  two  appreciative  papers  on  the  death  of 
Mr.  George  Brodie,  the  editor  of  Stair,  and  the  resignation  of  Lord 
Golonsay  as  President  of  the  Court 

The  year  1868  saw  a  change  to  a  certain  extent  in  the  con> 
stitution  of  the  Journal,  inasmuch  as  it  absorbed  a  publication 
which  had  hitherto  appeared  in  Glasgow  under  the  title  of  the 
Scottish  Law  Magazine  and  Sheriff  Court  Reporter.  Since  then  a 
principal  feature  in  the  Journal  has  been  its  reports  of  Sherifi' 
Court  Cases,  and  which,  we  feel  sure,  has  been  much  appreciated 
by  our  readers.  At  this  time,  and  in  fact  from  an  early  period  of 
its  existence,  a  large  portion  of  the  Journal  every  month  was  taken 
up  with  short  reports  of  the  principal  cases  in  the  Court  of  Session. 
This  was  found  to  be  very  useful  at  one  time,  as  the  authorized 
series  of  Beports  were  always  considerably  in  arrear;  but  event- 
ually, as  another  series  of  reports  was  established  which  met  this 
want  in  a  more  complete  way  than  the  Journal  could  pretend  to  do, 
these  notes  of  Court  of  Session  cases  were  discontinued.  We  mention 
this  circumstance  the  more  especially  as  we  have  been  of  late 
urged  by  some  of  our  contributors  to  recommence  these  Session 
Beports.  This,  however,  we  regret  we  cannot  do,  as,  from  the 
increased  interest  which  is  shown  in  the  Journal  by  the  profession, 
our  space  has  become  too  valuable  to  be  occupied  with  matter 
which  may  be  got  in  fuller  detail  elsewhere.  Amongst  other 
articles  which  appeared  in  1868  we  may  mention  those  on  Law 
Reform,  arising  out  of  the  discussions  on  Lord  Ormidale's  famous 
address  to  the  Juridical  Society,  on  Trial  by  Jury,  The  Law  of 
Domicile,  and  Hie  Law  of  Parliamentary  Election.  This  last  was  a 
very  useful  digest  of  the  various  statutes  dealing  with  the  subject, 
ending  with  the  Beform  Act  of  1868.  The  Court  of  Session  Act 
of  this  year  came,  and,  as  might  be  imagined,  came  in  for  its  share  of 
notice.  One  paper  which  deserves  special  note  is  on  the  Title  to 
sue  in  questions  of  Salmon  Fishing,  which  is  a  masterly  exposition 
of  a  somewhat  difficult  subject.  The  thirteenth  volume  ci  the 
Journal  opened  with  an  article  on  Heritors  and  their  Meetings,  and 
contained  some  learned  papers  on  The  Conflict  of  Laws  in  Great 
Britain,  The  Law  of  At^restnient,  Hypothec,  Extmsion  of  Sheriff 


"OUB  MAJORITY."  645 

Court  Jurisdiction,  and  a  variety  of  notes  on  Current  Case  Law. 
It  was  in  this  year  that  the  Scottish  Law  Amendment  Society  first 
commenced  its  sittings.     Many  of  the  papers  read  before  that 
Society  ai*e  given  in  the  pages  of  the  Journal.    Among  them  we 
may  notice  the  Inatigural  Address  by  the  SolicUor-General,  Mr. 
Young,  on  Law  Beporting  by  Professor  Mackay,  on  Sheriff  Courts 
by  Sheriff  Clark,  and  another  on  the  same  subject  by  Mr.  M'Lennan ; 
on  ITie  Law  of  ErUail  by  Mr.  John  M'Laren,  and  one  by  Mr. 
Mackay  on  the  question  of  Civil   Causes  being  tried  on  Circuit, 
besides  several  others  to  which  we  cannot  now  allude.    Li  1870 
these  papers  were  continued.     Among  them  may  be  mentioned 
those  on  the  Expediency  of  fanning  a  LHgeM  of  the  Laws  of  Scot- 
land, on  Preliminary  Procedure  in  Criminal  Prosecutions,  and  the 
laws  relating  to  Life  Assurance,     The  series  of  papers  on   The 
Conflict  of  Laws  were  still  continued,  and  amongst  other  articles  of 
interest  may  be  mentioned  those  on  The  Abolition  of  Feudal  Tenure^ 
The  Hereditary  Nature  of  Crime,  and  The  Poor  Law  Act  of  1845. 
Some  amusing  and  clever  verses  are  to  be  found  in  this  volume, 
which  prove  that  the  Journal  did  not  lack  contributors  who  might 
have    distinguished    themselves    in    literary    as    well    as    legal 
pursuits.     The   volume  for   1871   still  contained  an  interesting 
selection  from  the    Law  Amendment  Society's  papers.      These 
included   remarks  on  The  Scottish  Judicial  System  compared  with 
that  of  otiier  Countries,  by  Sir  George  Campbell,  The  Inequality  of 
Sentences  in   Criminal  Cases,  Anomalies  of  the  Scottish  Law  of 
Evidence,  Ttie  Law  of  Bail,  and  some  other  subjects.     Among 
other  articles  in  the  Journal  of  this  year  we  may  remark  those  on 
projected  Reforms  in  the  Law  of  Land  Tenure  and  the  Law  of 
Entail,  on  Urban  Hypothec,  on  The  Master  and  Servant  Act  of  1867, 
an  interesting  paper  on  Sir  Walter  Scott  as  a  Lawyer,  and  a  very 
thoughtful  and  suggestive  article  entitled  Ought  I  to  come  to  the 
Bar?    The  most  important  contributions  to  next  year's  Journal 
were  a  series  of  Lectures  on  the  Philosophy  of  Law  by  Dr.  Hutchison 
Stirling,  and  papers  on  The  Nature  and  Object  of  Criminal  Law, 
The  JXfferences  between  the  English  and  Scottish  Laws  as  to  the 
Contract  of  Sale,  The  Law  of  Teinds  in  Scotland,  by  Dr.  Anderson 
Kirkwood,  The  Custody  of  Children  whose  Parents  are  separated,  etc. 
The   eighteenth  volume  is  interesting  on  account  of  the  many 
important  Acts  which  are  there  noticed  and  analyzed.     Among 
these  we  may  mention  The  Education  Act,  The  Ballot  Act,  The 
Trades*  Unions  Act  (1871),  The  Law  Agents  {Scotland)  Act,  The 
Supreme  Court  of  Judicature  Act,  Begulation  of  Bailways  Act,  and 
some  other  minor  statutes.     The  principal  articles  de«d  with  the 
subjects  of  Blasphemy,  The  Expenses  of  Litigation,  Notes  on  Crimes, 
Criminal  Jurisdictions  and  Punishments,  and  some  Biographical 
Notices  of  Eminent  Scottish  Lawyers  of  Last  Century,   These  last  were 
continued  in  the  next  volume,  which  included  articles  on  the 
mode  of  Proof  in  Donations,  The  Legal   View  of  Insanity,  The 
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Btvoeation  of  Testamentary  Deeds,  The  Codification  of  the  Law, 
Biver  Pollution,  eta 

We  have  now  glanced  at  the  history  and  contents  of  the  Journal 
down  to  the  year  1875.  From  that  time  the  subjects  which  have 
been  treated  of  in  its  pages  must  be  so  fresh  in  the  minds  of  every 
reader,  that  it  is  unnecessary  to  do  more  than  mention  a  very  few 
of  the  more  important.  Among  these  were  Fa>cta  lUieiia,  Scottish 
Law  under  Cromwell,  JReconvention,  The  Contract  of  Domestic  Service, 
The  History  of  Bomun  Law  in  Scotland,  the  well  known  article  by 
Mr.  Fraser,  entitled  Is  Marriage  a  Contra^  f  The  Plea  of  Insanity 
in  Criminal  Cases,  A  History  of  the  Sumptuary  Laws,  and  many 
other  papers  which  were  received  with  approbation  at  the  time  of 
their  publication. 

Besides  the  articles  which  we  have  just  mentioned,  there  is  con- 
tained, in  the  twenty-one  volumes  of  the  Journal  now  completed, 
an  infinite  variety  of  information  on  all  kinds  of  legal  subjects, 
with  editorial  notes  and  correspondence  on  them.  In  addition  to 
this,  the  reports  of  decisions,  especially  those  in  the  Sheriff  Courts, 
form  a  repertoire  of  authorities  which  is  not  to  be  met  with  else- 
where, as  in  no  other  form,  save  in  the  unreliable  and  generally 
incorrect  columns  of  the  daily  press,  are  Sheriff  Court  cases 
reported.  It  has  been  the  aim  of  the  conductors  of  the  Journal,  as 
regards  this  department  of  the  publication,  to  report  only  those 
cases  which  deal  with  points  in  Sheriff  Court  practice,  or  which 
must  be  determined  finally  in  these  Courts.  Matters  which  may 
fall  under  the  cognizance  of  the  Court  of  Session  are  likely  td  be 
reported  elsewhera  Now  that  the  jurisdiction  of  the  Sheriffs  has 
been  so  largely  extended,  it  is  expected  that  these  reports  will 
become  more  and  more  important,  and  that  an  increased  interest 
will  be  shown  in  this  department  of  the  Journal. 

It  only  remains  for  us  at  this,  the  close  of  our  twenty-first  year, 
to  return  our  best  thanks  for  the  support  which  has  been  accorded 
to  the  Journal  since  its  commencement.  When  we  reflect  that  the 
legal  profession  in  a  country  of  the  size  of  Scotland  cannot  be  a 
very  numerous  body,  it  is  flattering  to  see  the  circulation  to  which 
the  Journal  has  attained,  a  circulation  which,  we  are  glad  to  say, 
has  increased  within  the  last  year.  We  trust  that  the  names  of 
the  gentlemen  who  have  edited  the  magazine,  amongst  whom  may 
be  mentioned  the  present  Sheriff  of  Aberdeenshire,  Mr  John 
M'Laren,  the  learned  Sheriff  of  Chancery,  Professor  Macpherson, 
Sheriff-Substitute  Guthrie,  and  others,  are  a  sufficient  guarantee 
that  it  has  always  been  conducted  with  due  regard  to  the  interests 
and  the  dignity  of  the  profession,  and  the  present  Editor  assures  his 
readers  that  no  effort  will  be  sx>ared  on  his  part  to  keep  up  the 
reputation  which  the  Journal  has  attained. 

We  beg  to  direct  our  readers'  attention  to  the  prospectus  of  a ' 
proposed  Index  and  Digest  in  connection  with  the  Journal,  which 
we  have  been  strongly  urged  in  many  influential  quarters  to  under- 
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take.  We  hope  the  proposal  will  receive  such  support  as  will  soon 
enable  it  to  be  an  accomplished  fact.  As  must  have  been  seen, 
even  from  the  imperfect  rimmi  of  the  contents  of  the  Journal 
which  we  have  just  given,  much  information  as  to  many  compara- 
tively little  known  legal  subjects  lies  entombed  in  its  pages,  but 
cannot  be  got  at  for  lack  of  proper  means  of  reference.  While  the 
topics  discussed  by  our  numerous  contributors  will  in  this  way  bo 
rendered  accessible,  and  their  interest  inci*eased,  we  deem  it  a 
matter  of  still  greater  importance  that  such  a  publication  will  also 
render  available  to  the  profession  at  large  the  various  Sheriflf  Court 
judgments  nowhere  ebe  reported. 
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NO.  III. 

In  our  last  article  we  had  traced  the  general  history  of  prisons  in 
Scotland  down  to  the  beginning  of  this  century.  A  change  was  by 
that  time  coming  over  public  opinion  in  regard  to  the  treatment  of 
criminals.  Howard  had  sounded  the  trumpet-note  of  prison  reform, 
and  the  eyes  of  all  civilized  nations  were  gradually  becoming  open 
to  the  fact  that  there  was  something  radically  wrong  in  a  system 
under  which,  notwithstanding  the  frightful  prospect  which  was 
before  a  convicted  prisoner,  the  ranks  of  the  criminal  classes  were 
steadily  increasing.  In  1 773  two  Acts  were  passed  in  England,  for 
abolishing  prison  fees,  and  for  improving  the  sanitary  condition  of 
jails,  but  though  from  that  time  on  till  1819,  when  the  Millbank 
Penitentiary  was  begun  to  be  built,  many  Parliamentary  inquiries 
were  held  as  to  the  state  of  prisons  and  prison  discipline,  mattei-s 
appear  to  have  continued  in  as  bad  a  state  as  they  well  could  be. 
In  1818  Mr.  Buxton  drew  public  attention,  in  his  Inquiry,  to  the 
scandalous  state  of  the  prisons  at  that  time ;  and  Mrs.  Fry,  in  her 
celebrated  investigation  of  the  female  department  in  Newgate, 
revealed  a  state  of  matters  which  was  absolutely  shocking.  Three 
hundred  women,  tried  and  untried,  were  huddled  together  in  two 
rooms,  into  which  entry  was  only  made  at  great  personal  risk,  such 
a  seething  mass  of  vice  and  villany  did  the  place  contain.  Of 
course  it  was  in  London  that  the  evils  of  the  system  (if  such  a  mode 
of  imprisonment  could  be  called  a  system)  were  fully  displayed. 
The  Scottish  prisons  were  not  nearly  so  large,  nor,  in  proportion,  so 
fully  occupied ;  still,  even  in  them  the  abuses  were  great,  and  some 
means  of  improvement  uigently  needed.  In  1818  a  Parliamentary 
Committee  was  appointed  to  inquire  into  the  state  of  jails  in 
Scotland,  and  they  commenced  their  labours  by  issuing  a  series  of 
questions  to  the  various  buighs.  The  questions  were  twelve  in 
number,  and  were  as  follows : — 
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1.  Is  your  jail  sufficient  for  the  accommodation  and  secure 
custody  of  the  prisoners  ? 

2.  When  was  it  erected  ?    Is  it  separate  from  the  Town  Hall  ? 

3.  What  accommodation  is  there  ? 

4  What  has  been  the  average  number  of  prisoners  for  the  last 
twenty  years  ? 

5.  Has  the  number  increased  lately  ? 

6.  What  is  the  proportion  of  civil  to  criminal  prisoners  ? 

7.  What  is  the  proportion  of  burgher  to  county  prisoners  ? 

8.  Have  there  been  any  escapes  within  twenty  years  ? 

9.  How,  and  how  much,  is  the  jailer  paid  ? 

10.  Does  he  find  caution  ?    If  so,  how  much  ? 

11.  What  have  been  the  repairs  for  twenty  years  ? 

12.  What  is  the  annual  income  of  the  burgh  ? 

To  those  queries  forty-nine  burghs  sent  replies.  In  a  vast 
majority  of  cases,  the  jails  were  admitted  to  be  insufficient  and 
insecure,  escapes  from  them  being  easily  perpetrated.  The  town  of 
Cupar,  however,  had  built  a  new  jail  in  1814,  and  dilates  with 
conscious  pride  on  its  superior  advantages.  An  account  of  the  old 
jail  is  given,  and  it  may  serve  as  a  tolerable  specimen  of  what  a 
county  prison  in  Scotland  formerly  was.  It  is  stated  to  have  been 
the  principal  place  of  confinement  for  a  population  of  over  100,000. 
It  consisted  of  two  rooms  for  confining  criminals  on  the  ground 
floor,  both  of  them  below  the  level  of  the  street,  and  damp  and 
unhealthy.  One  (unused  for  years)  had  no  light,  resembling  more 
the  dungeon  of  a  feudal  castle  than  any  modem  prison  cell,  as  the 
only  opening  was  a  hole  in  the  roof,  through  which  prisoners  were 
let  down,  like  the  Prophet  Jeremiah,  after  which  the  den  was  made 
secure  by  a  stone  being  fitted  into  the  aperture.  The  other  room 
was  frequently  used,  and  rejoiced  in  the  appellation  of  The  Thietes' 
Hole,  It,  however,  seems  to  have  been  little  better  than  the  first-men- 
tioned dungeon ;  it  had  neither  light,  fireplace,  bed,  nor  any  sort  of 
convenience.  An  ordinary  man  could  not  stand  upright  in  it 
Several  prisoners  were  frequently  confined  there  at  the  same  time. 
No  bed-clothes  were  given  them,  but  they  lay  on  straw  about  the 
floor.  Upstairs,  matters  were  little  better.  Here  there  was  a  large 
vaulted  room  dimly  lighted  by  two  open  unglazed  holes  in  the  wafl. 
There  was  nofireplace,andnobed,but  the  floor  was  strewed  with  straw. 
This  apartment,  be  it  remarked,  was  destined  for  the  I'eception, 
not  of  convicted  criminals,  but  only  of  those  whose  examination 
or  trial  was  still  pending.  If  any  of  those  unfortunates  proved  at 
all  refractory,  they  were  incontinently  chained  down  to  rings  on 
the  floor.  On  the  upper  flat  were  two  debtors'  apartments.  Both 
of  these  possessed  the  luxuries  of  a  fireplace  and  bed,  and  the 
decencies  of  life  were  so  far  recognized  that  a  common  washing 
tub  was  placed  in  handy  proximity,  the  contents  of  which  might 
be  emptied  into  the  High  Street  by  means  of  a  "jaw-hole." 

".h  was  the  internal  condition  of  a  prison  which  was  considered 
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to  be,  with  one  exception,  the  best  in  the  county.  And  this  state 
of  things  did  not  belong  to  the  middle  ages  or  half-barbarous  times, 
but  to  this  nineteenth  century,  and  within  the  memory  of  men  who 
may  yet  be  alive.  The  administration  and  discipline  in  this  jail 
were  not,  as  may  be  supposed,  at  all  in  a  satisfactory  state.  The 
salary  of  the  jailer  was  £10 ;  each  debtor  paid  him  a  fee  of  three- 
pence a  night;  and  he  sold  spirits  to  all  the  inmates  of  the  prison, 
whether  debtors  or  criminals !  The  latter  were  maintained  by  the 
county  "rogue-money,"  each  prisoner  receiving  an  allowance  of 
sixpence  a  day.  ^  There  was  no  scientific  "dietary  scale;"  on  the 
contrary,  an  extremely  simple  rule  was  followed.  Each  criminal 
received  sixpence  worth  of  bread:  that  and  water,  with  an  occasional 
"dram"  when  it  could  be  got,  constituted  the  prison  breakfast, 
dinner,  and  supper.  When  the  price  of  bread  was  low,  the  prisoners 
got  the  more  of  it,  when  it  was  high,  they  had  to  go  on  short 
commons.  No  work,  of  course,  could  be  taken  out  of  men  living  on 
such  a  diet,  but  such  an  idea  never  entered  the  heads  of  the 
authorities  at  that  time.  The  prison  was  there,  and  the  prisoners 
were  there :  all  that  the  county  had  to  do  was  to  keep  the  latter 
safely  in  the  former,  without  being  at  the  trouble  to  consider  what  they 
occupied  their  time  with.  Such  being  the  case,  the  most  innocent 
thing  the  unfortunate  inmates  did  was  to  lie  in  bed,  which  we  are 
told  they  generally  did.  Sometimes,  however,  they  got  tired  of 
that,  and  endeavoured  to  escape,  not  always  without  success,  as,  in 
1810,  the  town  of  Cupar  lost  no  less  than  £500  through  becoming 
liable  for  the  debts  of  prisoners  who  escaped. 

In  connection  with  the  last-mentioned  subject  it  is  remarkable, 
on  looking  back  at  the  old  reports,  to  find  how  often  the  magis- 
trates of  burghs  were  found  liable  for  the  debts  of  escaped  prisoners, 
and  that,  too,  for  sums  which,  if  they  had  been  spent  in  putting 
the  prison  into  an  efficient  state  of  repair,  would  have  made  escape 
from  it  almost  impossible.  Thus,  in  1814,  the  town  of  Arbroath 
lost  £173  in  this  way,  and  many  other  burghs  suffered  equally 
severely.  The  case  of  the  Magistrates  of  Fortrose  (15  F.  C.  523) 
was  a  peculiarly  hard  one,  as  they  were  obliged  to  sell  a  small 
heritable  property  belonging  to  them,  not  on  account  of  allowing  a 
prisoner  to  escape  from  their  jail,  and  notwithstanding  that  every 
precaution  was  taken  for  his  safe  custody.  The  circumstances  in 
connection  with  this  case  are  curious  and  interesting,  showing,  as 
they  do,  that  magistrates  could  be  found  liable  for  the  debts  of 
their  prisoners  even  though  they  did  not  escape,  and  as  illustrating 
the  fact  that  the  squalor  carceris  was  reckoned  by  creditors  a  most 
effective  means  of  extorting  money  from  those  who  owed  it  them ; 
and  it  may  well  be  supposed  that  any  debtor  who  had  the  slightest 
hope  of  redeeming  his  position  by  work  and  energy,  would  be  pre- 
pared to  make  any  sacrifice  rather  than  be  uselessly  immured  in 
such  a  loathsome  den  as  we  have  described.  The  Fortrose  case 
was  as  follows : — A  man  of  the  name  of  Mason  having  been  confined 
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for  a  debt  amounting  to  about  £80,  was  detained  so  long  in  prison 
that  the  magistrates,  not  being  altogether  destitute  of  the  bowels  of 
compassion,  and  considering  that  the  situation  of  the  jail  (which  in 
all  probability  was  extremely  insalubrious)  might  be  affecting  the 
prisoner's  health,  felt  it  incumbent  on  them  to  allow  him,  under 
charge  of  the  jaiUr,  to  walk  occasionally  in  front  of  the  jail  for  the 
benefit  of  the  fresh  air.  Although  in  this  case  the  prisoner  was 
never  out  of  custody,  the  fact  of  this  slight  indulgence  having  been 
granted  came  to  the  knowledge  of  the  incarcerating  creditor,  who 
forthwith  commenced  a  process  against  the  magistrates,  ailing 
their  responsibility  for  the  debt,  in  consequence  of  their  not  having 
subjected  the  prisoner  to  the  full  rigour  of  the  squalor  carceria.  In 
this  action  he  was  successful ;  and  the  magistrates,  in  consequence, 
having  been  taken  by  caption  for  the  debt  and  expenses,  were 
obliged  to  sell  the  property  alluded  to,  worth  £200.  Another 
instance  of  the  magistrates  neglecting  to  enforce  sufficiently 
rigorous  imprisonment  occurred  at  Dingwall,  where  the  debtor  had 
not  indeed  been  outside  the  walls  of  the  jail,  nor  had  he  even 
attempted  to  escape.  As  was  common  in  many  county  towns,  the 
Town  Hall  formed  part  of  the  prison ;  and  on  one  occasion,  in  the 
case  to  which  we  are  alluding,  a  public  meeting  had  been  held 
there,  which  the  jailer  had  cdlowed  the  incarcerated  debtor  to 
attend.  The  creditor,  hearing  of  this  indulgence,  threatened  the 
magistrates  with  an  action ;  and  they  at  once  paid  the  money, 
making  £800  which  they  had  disbursed  for  debts  of  prisoners  in  a 
very  short  time.  In  the  case  to  which  we  have  referred  it  is 
certain  that  the  creditor  would  not  have  suffered  even  had  the 
prisoner  escaped,  as  there  was  not  the  remotest  chance  of  his  ever 
being  able  to  pay  the  debt.  In  fact,  the  creditor  would  have  been 
a  loser  by  the  imprisonment,  as  he  would  have  had  to  aliment  the 
debtor  during  the  period  of  Ids  incarceration. 

Amongst  other  buighs,  that  of  Tain  petitioned  Parliament  to  be 
relieved  of  part  of  the  expense  of  erecting  their  jail.  The  magis- 
trates of  that  northern  town  give  an  account  of  their  prison,  wluch 
is  amusing  in  its  simplicity.  Their  jail,  they  say,  consists  of  three 
rooms,  one  of  which  is  appropriated  to  debtors,  another  to  ordinary 
criminals,  and  the  third  to  "  criminals  of  the  deepest  dye  " !  But 
they  confess  that  not  one  of  the  apartments  is  fit  for  the  accommo- 
dation of  even  the  worst  of  criminals,  if  they  are  to  be  treated  with 
common  humanity.  In  none  of  the  apartments  was  there  the  most 
common  article  of  furniture, — nothing  but  the  bare  walls  was  to  be 
seen.  As  an  excuse  for  not  being  able  to  do  more  for  the  prison, 
the  magistrates  gravely  pointed  out  to  the  Commission  that  out  of 
the  small  revenue  of  the  burgh  they  had,  within  a  few  years,  built 
a  market-place  costing  £500,  and  contributed  £150  towards  build- 
ing the  academy,  besides  maintaining  an  English  school,  a  grammar 
school,  and  a  hoarding-school  for  young  ladies  !  In  addition  to  this 
they  subscribed  £25  a  year  in  support  of  the  Eoyal  Academy,  and 
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expended  considerable  sums  in  their  ordinary  municipal  expenses. 
The  worthy  magistrates  do  not  appear  to  have  seen  that  they  were 
doing  their  best  to  show  that  they  were  grievously  misappropriat- 
ing funds  which  might  have  been  spent  in  keeping  up  the  prison. 
But  they  remark  with  the  utmost  simplicity  that  the  burgh  was 
somewhat  in  debt,  and  not  able  to  do  much  in  the  way  of  repairing 
the  jail ;  they  had  lately,  it  may  be  noticed,  become  liable  for  £150, 
owing  to  the  escape  of  a  prisoner,  but  the  claim  had  not  been 
pressed,  owing  to  the  Provost  himself  having  been  the  creditor. 
" But  Were  they  possessed  of  thousands,"  they  continue,  "the  con- 
tinual repairs  of  the  jail  would  soon  exhaust  it  (sic)^  and  to  no 
purpose,  far  no  repair  whatever  is  sufficient  to  make  it  tenable  "  ! 

The  Parliamentary  Committee  of  1818  does  not  seem  to  have 
been  productive  of  any  legislative  action,  and  matters  went  on  pretty 
much  in  the  old  way  for  a  considerable  time  longer.  Another 
inquiry  was  made  as  to  the  condition  of  Scottish  prisons  in  1826, 
and  a  curious  state  of  affairs  was  brought  to  light.  In  Aberdeen 
the  prison  consisted  of  seven  apartments,  and  was  considered 
"pretty  secure,"  but  had  been  broken  once  or  twice.  All  the 
Circuit  prisoners  were  brought  there,  and  in  1825  there  were  in  it 
at  one  time  nineteen  males  and  twenty-one  females.  The  jailer 
was  an  old  man,  and  was  said  to  keep  a  hosiery  shop.  At  Banff 
the  criminal  cells  had  no  fireplaces,  and  of  course  no  other  heat- 
ing apparatus ;  and  the  only  beds  were  benches  with  a  little  straw 
on  them.  At  Elgin  there  was  no  airing,  but  the  prisoners  were 
allowed  to  go  out  on  the  roof  of  the  tower.  All  over  the  north  of 
Scotland  the  prisoners  were  principally  smugglers ;  and  at  Dingwall 
application  was  sometimes  made  to  be  admitted  into  the  prison  by 
smugglers  who  had  been  condemned  in  penalties  and  could  not 
pay.  They  came  to  take  their  imprisonment  in  lieu  of  fines,  the 
Commissioners  of  Excise  alimenting  them.  They  thus  went  in  as 
debtors,  not  as  criminals;  and  Sheriff  Clephane,  in  his  evidence 
before  the  Committee,  related  the  case  of  a  young  man  who,  for 
merely  conducting  the  horses  of  his  brother  on  a  smuggling  expedi- 
tion, was  fined  £200,  and  in  default  locked  up.  He  had  at  that 
time,  the  Sheriff  said, ''  been  in  prison  fourteen  months,  and  might 
be  there  for  ever;  he  was  as  much  able  to  pay  the  national  debt." 
We  have  already  seen  what  sort  of  a  place  the  prison  at  Cupar  was. 
The  other  jails  in  the  county  were  not  nearly  so  good  in  some 
respects,  but  on  the  other  hand  some  of  them  were  infinitely  moi*e 
comfortable.  Dysart  jail,  for  instance,  seems  to  have  been  a  nice 
homely  place.  It  consisted  of  two  floors  in  a  square  steeple.  The 
debtors'  room  measured  fourteen  feet  by  ten,  was  possessed  of  a 
window,  fireplacei  and  bedstead,  and  opened  into  a  public  hall, 
where,  "  if  the  debtor  was  peaceable  and  quiet,  and  there  was  no 
great  appearance  of  his  wish  to  escape,*'  he  had  the  liberty  of  walking 
during  the  day.  At  Earlsferry  the  only  place  in  which  debtors  could 
be  incarcerated  was  the  common  Council  room,  but  there  was  no 
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case  on  record  of  a  meeting  of  Council  happening  simultaneously 
with  the  confinement  of  a  debtor.  The  criminals*  room  does  not 
appear  to  have  been  much  occupied,  as  we  are  told  it  was  filled 
with  lumber,  packing- boxes,  carts  without  wheels,  etc.  Earlsfeny, 
it  may  be  remarked,  was  one  of  four  royal  burghs  in  Fife  who  gave 
up  the  privilege  of  sending  a  member  to  Parliament  rather  than 
be  at  the  expense.  Much  the  same  state  of  things  as  regards  the 
state  of  the  prison  prevailed  at  Wester  Anstruther.  There,  too, 
the  debtors  were  confined  in  the  Town  Hall ;  and  when  a  criminal 
happened  to  be  in  custody, — a  rare  occurrence,  however, — ^he  was 
immured  in  the  steeple,  in  a  place  with  no  regular  floor,  and  which 
had  generally  a  good  deal  of  water  standing  in  it. 

It  was  not  only  in  remote  and  decaying  towns,  however,  that  the 
jails  were  in  such  a  scandalous  state.  If  we  turn  our  attention  to 
well-known  and  populous  localities,  we  find  the  same  state  of 
matters  prevailing  there.  The  prison  in  Stirling,  the  capital  of  a 
county,  and  an  assize  town,  might  perhaps  be  better  described  by 
negatives  than  by  anything  else.  In  it  there  were  no  airing 
ground,  no  resident  jailer,  no  sanitary  conveniences,  no  water,  no 
clergyman  ever  attended  to  the  spiritual  wants  of  the  inmates,  no 
schoolmaster  (of  course)  ever  thought  of  teaching  them,  no  doctor 
ever  visited  it,  there  was  no  medical  fund  wherewith  to  pay  him 
if  he  did  come,  and  at  night  there  was  no  jailer  at  all  All  this 
was  not  in  a  town  where  there  were  few  commitments;  on  the 
contrary,  in  1825  there  were  confined  in  it  at  one  time  no  less  than 
fifty-three  prisoners,  the  whole  accommodation  consisting  of  ten 
cells,  whereof  six  were  for  criminals  and  four  for  debtors. 

Notwithstanding  the  two  Parliamentary  inquiries  into  the  state 
of  prisons  in  Scotland  to  which  we  have  alluded,  little  was  done 
in  the  way  of  efficient  reform  till  the  year  1836,  when  a  Govern- 
ment Inspector  was  appointed,  and  the  system  assimilated,  in  a 
large  degree,  to  that  of  England.  On  his  appointment  the  In- 
spector found  the  prisons,  as  might  have  been  expected,  in  a  very 
unsatisfactory  state ;  although  they  were  at  that  time,  in  all  proba- 
bility, considerably  improved  from  what  they  had  been  in  the 
beginning  of  the  century.  In  his  first  report,  in  1836,  the  Inspector 
gives  the  following  as  the  most  striking  evils  which  were  in  exist- 
ence in  the  prisons  of  Scotland : — 

1.  Want  of  means  of  separation  of  prisoner  from  prisoner,  and 

of  the  means  of  preventing  intercourse  from  without. 

2.  Want  of  employment ;  provision  for  instructing  prisoner  in 

a  trade. 

3.  Want  of  mental,  moral,  and  religious  instruction. 

4.  Insecurity  of  the  prisons. 

5.  Want  of  arrangements  for  securing  that  condition  of  prisoners 

shall  not  be  better  than  that  of  honest  labourers. 

6.  Great  expense,  especially  in  smaller  prisons. 
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7.  Frequent  incompetency  of   keepers,  and  want  of  female 

officers. 

8.  Want  of  means  of  inspection. 

9.  Want  of  cleanliness  and  ventilation. 

10.  The  excessive  quantity  of  time  passed  by  prisoners  in  bed 

11.  Want  of  adequate  motive  in  the  separate  burghs  and  counties 

for  taking  effectual  measures  to  prevent  crime,  and  for 
promoting  reform  of  offenders. 

12.  Paralyzing  effect  on  the  administration  of  criminal  justice 

arising  from  the  bad  state  of  the  prisons. 
.  13.  Injustice  of  the  present  system,  which  often  entails  consider- 
able expenses  on  a  small  burgh  or  county  in  the  punish- 
ment of  offenders  not  residing  within  it,  and  for  whose 
crimes  it  is  not  justly  accountable. 

The  report  goes  on  to  give  examples  of  these  evils  in  the  various 
prisons  which  had  come  under  the  Inspector's  notice,  but  though 
not  without  interest,  our  limits  forbid  us  to  enter  into  details.  A 
curious  custom,  however,  was  discovered  to  prevail  in  the  pnson  at 
Banff.  Any  debtor  there,  being  a  burgess  of  Banff,  was  entitled  to 
turn  out  of  the  debtors'  room  all  who  were  not  burgesses,  and  so 
obtain  the  exclusive  use  of  it.  The  unfortunates  who  were 
expelled  had  to  faU  back  on  the  criminal  accommodation  of  the 
prison.  In  Kinross  jail  the  Inspector  observed  a  bell-rope  hanging 
near  one  of  the  debtors'  rooms,  and  on  inquiring  its  use  was  in- 
formed by  the  jailer  that  it  was  for  "  the  debtor "  to  ring  as  an 
alarm  when  any  prisoner  was  endeavouring  to  escape.  A  debtor 
who  had  lately  left  this  prison  bad  acted  as  night-watchman  for 
eighteen  months,  his  bed-room  door  being  regularly  left  open  so 
that  he  might  hear  what  was  going  oa  The  general  result  which 
one  arrives  at  on  looking  over  this  first  report  as  to  the  Scottish 
jsdls  is  that,  as  a  whole,  they  were  unclean,  immoral,  inefficient 
places, — ^the  nurseries  of  vice, — not  in  their  way  at  all  uncomfortable 
to  the  class  of  persons  who  dwelt  in  them,  and  as  preventatives  of 
crime  utterly  useless.  In  some  places  no  respectable  passenger 
could  come  near  the  prison  windows  without  being  assioled  by  a 
torrent  of  disgusting  language. 

There  is  no  doubt  that  from  this  time,  after  the  appointment  of 
a  qualified  inspector,  the  condition  of  jails  in  Scotland  began  slowly 
to  amend ;  but  progress  was  not  rapid.  The  same  evils  that  the 
Inspector  of  prisons  pointed  out  in  his  first  report,  continued  to 
prevail  for  a  considerable  time ;  the  prisons,  however,  were  on  the 
whole  much  more  strictly  regulated  than  they  were  before. 
Prisoners  were  not,  as  a  rule,  allowed  to  go  out  to  supper  parties 
(as  was  actually  done  at  Dingwall),  with  the  key  of  the  prison  in 
their  pocket,  in  order  that  on  their  return  they  might  get  in  with- 
out disturbing  the  jailer.  Apropos  of  Dingwdl,  a  good  story  is  told 
of  the  state  of  discipline  in  the  prison  there.    It  was  related  to  the 
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Governmeiit  Inspector  in  1837,  by  an  eye-witness  of  the  occurrence, 
and  resembles  more  a  scene  in  the  harlequinade  of  a  pantomime  than 
anjrthing  in  ordinary  life.  A  gentleman,  happening  to  be  in  Ding- 
wall on  a  market  day,  and  standing  at  the  window  of  the  inn 
opposite  the  jail,  was  amazed  to  see  a  large  fish  apparently  running 
up  the  wall  of  the  prisoa  The  fish,  having  reached  one  of  the 
upper  windows,  disappeared,  and  then  it  occurred  to  the  astonished 
spectator  that  the  fish  owed  its  ascent  to  the  assistance  of  the 
inmates  of  the  prison,  and  to  no  climbing  power  of  its  own ;  and  in 
this  view  he  was  confirmed  by  the  sight  of  a  cord  with  a  hook  at 
the  end,  which  he  soon  saw  descending  from  the  prison  window. 
A  boy  who  was  stationed  below  took  hold  of  the  hook  when  it  got 
within  reach,  and,  watching  his  opportunity  when  a  fish-woman 
was  looking  another  way,  fastened  it  in  the  gills  of  one  of  her  fish, 
which  instantly  rose  into  the  air. 

Interesting,  however,  as  the  detailed  accounts  of  the  various 
prisons  are,  as  given  in  the  Inspector's  reports,  our  space  will  not 
allow  us  to  make  any  further  extracts.    The  improvement  in  the 
stale  of  the  jails  went  slowly  but  steadily  on.     The  want  of 
absolute  prevention  of  communication  between  the  prisoners  was 
long  felt,  and  in  many  of  the  small  country  prisons  it  was  impos- 
sible to  obtain.    Even  in  large  and  comparatively  well-appointed 
prisons  like  those  of  Edinburgh  and  Glasgow  it  prevailed  to  a 
certain  extent.     Great  inefiSciency  prevailed  also  among  the  prison 
ofi&cers ;  they  were  stupid,  careless,  often  drunken,  and  generally 
not  nearly  sharp  enough.     In  Glasgow,  for  instance,  it  was  possible 
for  the  prisoners  occasionally  to  enjoy  a  pipe  without  the  know- 
ledge of  the  officials.    The  pipes  were  made  with  great  ingenuity 
out  of  the  pipe-clay  supplied  to  clean  the  cell  with,  and  the 
material  used  for  smoking  was  snufiT,  the  use  of  which  was  not 
prohibited  in  the  jail.    The  great  diflSculty  in  prison  reform  was  the 
difficulty  of  enforcing  any  change  which  might  be  recommended  by 
the  Inspector.     Mr.  Frederic  Hill,  the  first  gentleman  who  occupied 
that  post,  was  a  most  energetic  and  able  official ;  but  his  repeated 
remonstrances  were  too  often  addressed  to  a  set  of  ignorant  county 
magistrates,  who  grudged  the  expense  to  which  their  burgh  would 
be  put  in  carrying  out  his  recommendations,  and  who  had  often 
personal  reasons  for  continuing  in  office  some  drunken  jailer,  who 
was  supposed  to  take  charge  of  the  prisoners.     Added  to  this,  we 
must  take  into  consideration  that  the  principles  of  sanitary  science 
were  not  at  that  time  so  fully  understood,  or  so  much  cared  for,  as 
they  are  at  the  present  day.    The  most  important  step  in  the 
improvement  of  prisons  was  undoubtedly  the  Act  2  &  3  Vict,  cap. 
42,  which  was  afterwards  superseded  by  23  &  24  Vict.,  cap.  105. 
These  Acts,  however,  belong  to  the  modern  history  of  prisons,  and  so, 
having  conducted  our  readers  to  the  confines  of  the  old  r^me 
under  which  our  Scottish  jails  were  regulated,  we  will,  for  the 
present,  conclude. 
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A  PBOCURATOE-FISCAL— WHAT  HE  WAS,  WHAT 
HE  IS,  AND  WHAT  HE  WILL  BE. 

NO.  XII. 

The  relations  between  Crown  Counsel  and  the  Procurators-Fiscal, 
which  arose  out  of  the  direct  communication  established  between 
the  latter  and  the  Crown  Office,  in  reporting  cases  under  the  ar- 
rangement as  to  getting  the  counties'  costs  recouped  in  Exchequer, 
led  to  the  Government  in  1864  introducing  and  carrying  what  is 
known  as  the  Summary  Procedure  Act  (27  &  28  Vict.  c.  53).  It 
had  happened  that  in  many  statutes  no  prosecutor  was  specially 
named,  and  although  the  common  law  supplied  the  machinery  of 
prosecution  in  the  Sheriff  and  his  Substitute  and  Fiscal,  offences 
committed  and  penalties  incurred  were  often  neglected  to  be  pro- 
secuted or  sued  for.  To  provide  an  unnecessary  remedy  for  this 
state  of  matters  was  the  excuse  on  which  the  Summary  Procedure 
Act  was  introduced  and  passed.  The  prophecy  of  the  Sheriffs  as 
to  the  effect  of  fixed  salaries  (supra,  p.  492,  et  seq.)  was  thus  not  long 
of  fulfilment,  as  is  acknowledged  by  the  narrative  of  the  Act  of  Par- 
liament, which  states  that "  it  is  expedient  to  make  further  and  more 
effectual  provision  for  the  trial  of  offences  punishable  on  summary 
conviction,  and  for  the  summary  recovery  of  penalties  in  the  Inferior 
Courts  in  Scotland." 

The  Act  (sec.  4)  gives  a  form  of  complaint  "  at  the  instance  of 
a  public  or  private  prosecutor  or  complainer,"  thus  adapting  itself  to 
and  acknowledging  the  existence  of  private  prosecutions  {supra,  p. 
376),  which  is  confirmed  by  a  reference  to  sections  14,  22,  30,  and 
35,  and  more  particularly  schedule  A,  which  makes  a  complaint 
proceed  at  the  instance  "  of  A.  B.,  Procurator-Fiscal  of  Court,  or 
other  party  entitled  to  prosecute  with  his  concurrence." 

Section  22  introduced  new  rules  as  to  finding  prosecutors  liable 
in  costs.  "  Expenses  shall  not  be  awarded  to  or  against  any  public 
prosecutor  or  party  prosecuting  under  the  authority  of  any  Act  of 
Parliament  for  the  public  interest,  unless  such  award  of  expenses 
is  authorized  by  such  Act."  As  regards  Procurators-Fiscal  the  pre- 
sumption of  law — at  least  the  practice  of  the  Courts — had  been  the 
reverse.  Baron  Hume  (II.  Coms.  135,  note)  had  doubtless  stated 
that  in  his  time  the  Procurator-Fiscal  was  "  entitled  certainly  in  the 
ordinary  case  to  a  presumption  in  his  favour,"  but  he  at  the  same 
time  was  forced  to  note  several  cases,  in  which  expenses  were 
awarded  against  Fiscals,  which  he  evidently  viewed  as  exceptional. 
"  Another  is  the  case  of  the  Fiscal  of  Ayrshire  v.  Chdhrie,  Firday, 
and  Others  (20th  June  1810),  and  here  expenses  were  awarded  on 
account  of  blunders  in  the  laying  of  the  Fiscal's  libel  in  a  case  of 
fraud  and  subornation  of  perjury.     In  the  case  of  the  Fiscal  of 
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Lanarkshire  v.  Macalister  &  Malcolm  (22nd  June  1812)  sentence 
of  fine  and  imprisonment  had  passed  for  an  assault  in  the  absence 
of  the  panels;  and  expenses  were  therefore  given  them,  as  far 
as  incurred  in  the  process  of  suspension,  but  no  farther,  'in 
respect  a  usage  has  crept  into  the  Sheriff  Court  of  Lanark- 
shire of  giving  forth  sentences  while  panels  were  not  present  and 
attending  in  Court.'  Decree  for  the  whole  expenses  passed 
against  the  same  Fiscal  on  May  23, 1814,  in  the  process  of  advoca- 
tion at  the  instance  of  John  Coats.  The  libel  here  bore  a  chaige 
of  falsehood  and  wilful  imposition,  practised  by  a  master  manu- 
facturer against  the  weavers  in  his  employment  The  Court 
thought  that  the  evidence  adduced  in  support  of  it  was  insufficient, 
and  the  circumstances  of  the  case  were  not  such  as  warranted  the 
prosecutor  in  persisting,  though  he  had  prevailed  before  the  Sheriff. 
The  case  had  been  tried  without  a  jury,  and  had  depended  upwards 
of  six  months  in  the  Sheriff  Court,  and  the  workmen  at  the  time 
were  troublesome  and  in  a  state  of  combination.  Belief  was 
reserved  to  the  Fiscal  against  his  informers,  and  to  them  their 
defences  against  his  claim."  This  passage,  more  especially  the  last 
sentence,  shows  that  even  in  1814  the  disassociation  of  the  Sheriffs 
and  their  Fiscals  in  criminal  matters  had  begun.  Sir  Archibald 
Alison  in  1833  (II.  93)  stigmatizes  the  Procurators-Fiscal  as 
"  selected  in  general  from  a  subordinate  class  of  men,  and  are  not 
to  be  presumed  in  every  case  to  be  either  so  thoroughly  exempt 
from  improper  motives,  or  so  completely  under  the  observation  of 
the  King  in  Council,  as  those  high  functionaries  whose  appoint- 
ment flows  directly  from  the  Crown  itself,"  and  thereafter  states 
that  the  practice  of  finding  Procurators-Fiscal  liable  in  expenses  is 
"  a  practice  perfectly  famOiar  to  the  Court."  With  grave  inoou- 
sistency,  if  the  Fiscals  were  the  inferior  men  just  depicted.  Sir 
Archibald  adds  that, ''  indeed,  it  is  deserving  of  serious  considera- 
tion whether  the  subjection  of  public  officers,  doing  their  duty  to 
the  best  of  their  ability,  to  expenses,  in  the  event  of  the  reversal  of 
the  sentence,  has  not  been  carried  somewhat  too  far  by  our  supreme 
Judges.  Nothing  can  be  more  just  than  that  this  effect  should 
follow  wherever  ttiere  is  the  least  appearance  of  oppression,  iniquity, 
or  vindictive  proceedings,  or  where  substantial  injustice  has  been 
experienced,  by  the  prisoner  complaining  of  the  sentence;  but 
where  the  ground  of  suspension  is,  as  is  generally  the  case,  a  mere 
technical  error,  altogether  foreign  to  the  real  merits  of  the  case,  and 
unattended  by  the  least  hardiship  to  the  prisoner,  it  seems  an 
extremely  hard  case  to  subject  the  public  prosecutor  in  expenses, 
merely  because  he  has  not  adopted  the  improved  style  of  con- 
ducting his  case  which  the  more  extended  practice  and  greater 
advantages  of  the  Supreme  Court  have  enabled  them  to  attain. 
Such  a  finding  is  usually  followed  by  an  action  of  damages,  in 
which  the  pursuer,  being  generally  insolvent,  succeeds,  by  the 
threat  of  a  jury  trial  with  a  party,  who  is  totally  unable  to  refund 
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expenses  in  the  event  of  failure,  in  forcing  him  into  the  payment 
of  a  large  sum  of  money,  often  without  a  shadow  of  justice,  very 
little  of  which  finds  its  way  into  the  pockets  of  the  aggrieved  party, 
as  it  is  almost  wholly  intercepted  by  his  agent,  who  has  conducted 
these  proceedings  as  a  profitable  speculation  for  himself.  Every 
person  practically  acquainted  with  these  matters  must  recollect 
many  cases  in  which  this  has  occurred,  and  in  which  the  finding  of 
expenses  against  a  public  officer  has  been  made  the  commencement 
of  a  series  of  proceedings  which  have  terminated  in  most  severe 
and  unmerited  consequences."  So  true  are  Sir  Archibald's  remarks, 
and  so  much  hardship  as  regai*ds  Fiscals  has  resulted  in  matters 
both  of  damages  and  expenses,  that  they  have  claimed  and  been 
reimbursed  of  both  from  funds  at  command  of  the  Lord  Advocate, 
as  we  shall  presently  explain  in  connection  with  section  30  of 
the  Summary  Procedure  Act,  which  relates  to  actions  of  damages 
against  Fiscals.  We  meanwhile  only  notice  that  relief  so  afforded 
has  contributed  to  consolidate  the  gradually  developing  association 
of  the  Procurator-Fiscal  with  the  Crown  authorities,  and  dis- 
association  from  the  Sheriff. 

Section  22  of  the  Summary  Procedure  Act,  with  which  we  are 
dealing,  is  limited  entirely  to  the  matter  of  expenses.  By  it 
Procurators-Fiscal  were  for  the  first  time  advanced  to,  and  put  on, 
the  same  platform  as  regards  expenses  with  the  Lord  Advocate, 
who,  to  use  Sir  Archibald  Alison's  bombastic  words,  is  "com- 
pletely under  the  observation  of  the  King  in  Council,"  being  one  of 
"  those  high  functionaries  whose  appointment  flows  directly  from 
the  Crown  itself."  While  it  must  be  matter  of  public  regret  that 
the  Act  of  last  session  has  left  the  Procurators-Fiscal  beyond  this 
charmed  circle,  it  is  some  consolation  to  think  that  the  Sheriffs- 
Substitute  are  now  also  "  completely  under  the  observation  of  the 
King  in  Council"!!! 

To  show,  however,  what  a  gulf  ia  still  fixed  between  the  Lord 
Advocate  and  the  Procurator-Fiscal,  it  is  necessary  to  note  that  the 
benefits  of  section  22  of  the  Summary  Procedure  Act  do  not  extend 
to  expenses  awarded  against  Fiscals  in  the  Court  of  Session  or  the 
Court  of  Justiciary,  but  are  confined  to  expenses  in  the  Inferior 
Court— iVimmo  v.  Clark  &  JViUon,  22  Feb.  1872, 10  Macph,  477.  In 
that  case  it  was  the  Procurator-Fiscal  who  got  expenses  in  the  Court 
of  Session,  but  the  Lord  Justice-Clerk  announced  that  the  ground  of 
the  Court's  judgment  was, ''  We  are  in  the  habit  every  day  of  find- 
ing for  expenses  in  suspensions  of  convictions  under  that  Act  (the 
Summary  Procedure  Act)  in  the  Court  of  Justiciary.  It  is  there- 
fore clearly  within  our  power  to  give  expenses  in  this  Court.'* 
Nimmo's  case  was  under  the  Mining  Segulattons  Act,  which  is 
silent  as  to  expenses.  But  in  the  case  of  Boss  v.  Stirling,  22  Oct. 
1869,  1  Couper  336  and  8  Macph.  49,  although  the  Court  sus- 
pended a  sentence  which  awarded  expenses  to  the  prosecutor  in 
addition  to  a  penalty,  because  the  Public  Houses  Act,  1862,  did  not 
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authorize  an  award  of  expenses,  the  Lord  Justice-Greneral  said,  ''  I 
do  not  require  to  find  an  express  authority  in  the  Act  for  an  award 
of  expenses  for  each  particiQar  ofiPence.  If  it  be  the  fair  meaning 
of  the  statute  under  which  the  complaint  is  presented  that  the  con- 
viction is  to  be  followed  by  such  an  award,  that,  I  think,  is  sufficient." 
This  view  of  such  acts  received  corroboration  in  the  case  of  Walker  v. 
Bathgate,  4th  June  1873, 2  Couper  460.  The  statute  there  founded 
on  authorized  expenses  to  be  given  to  the  prosecutor  on  conviction, 
but  was  silent  as  to  awarding  expenses  to  the  respondent  on  ac- 
quittal. The  Court,  however,  decided  that  the  statute  by  implication 
authorized  an  award  in  the  respondent's  favour  against  the  prosecutor. 

Section  30  is  a  clause  which  was  introduced  into  the  Summary 
Procedure  Act  for  the  benefit  of  Procurators-Fiscal  as  regards 
damages,  on  the  analogy  of  the  protection  afforded  to  Justices  of 
Peace  by  the  "  Twopenny  Act "  (43  Geo.  III.  cap.  141,  sees.  1  and 
2),  which  was  extended  ''  to  all  inferior  Judges  or  Magistrates  in 
Scotland  in  regard  to  any  sentence  pronounced  or  proceeding  bad 
in  any  criminal  trial"  by  9  Geo.  IV.  cap.  29,  sec.  26.  This  protec- 
tion was  made  by  2  Geo.  IV.  and  1  William  FV.  cap.  37,  sec.  13, 
to  embrace  "all  acts  done  by  any  such  Judge  or  Magistrate  in 
apprehending  any  party,  or  in  regard  to  any  criminal  cause  or  pro- 
ceeding, or  to  any  prosecution  for  a  pecuniary  penalty." 

When  the  origin  and  functions  of  the  office  of  Procurator-Fiscal  as 
we  have  already  explained  them  are  kept  in  view,  it  is  strange  that 
he,  the  servant  or  hand  of  the  Sheriff,  should  have  been  dealt 
with  as  a  free  agent  in  the  matter  of  liability  for  damages  or  as  r^ards 
expenses  to  which  we  have  just  directed  attention  in  connection 
with  section  22  of  the  Summary  Procedure  Act.  The  operation  of 
the  legal  principles  expressed  in  the  brocards  culpa  tenet  suos 
auctores  and  qui  fadt  per  aliumfacit  per  se  should  Imve  made  the 
Magistrate  liable,  but  no  Procurator-Fiscal  seems  to  have  pleaded 
this  in  his  own  favour, — ^it  may  be  from  the  risks  attendant  on 
success  in  maintaining  the  plea  that  it  was  not  stated.  Even  relief 
to  the  Fiscal  by  the  Sheriff  for  damages  or  expenses  does  not  seem 
to  have  occurred  to  any  one.  In  the  case  in  1814  noted  by  Baron 
Hume,  to  which  we  have  directed  attention,  relief  was  granted  to 
the  Procurator-Fiscal  "against  his  informers,  and  to  them  their 
defences  against  his  claim."  But  this  subject  of  the  damages  and 
expenses  to  which  Procurators-Fiscal  are  liable  is  a  large  one,  and 
must  be  reserved  for  a  future  number. 


NOTES  ON  THE  SOCIAL  SCIENCE  CONGRESS. 

ON  THE  LAW  OF  INEANTICIDE,  BY  SHERIFF  DOVE  WILSON ;  ON  PRISON 
AND  REFORMATORY  LABOUR,  BY  SHERIFF  COMRIB  THOMSON;  OUR 
DETECTIVES,  BY  MAJOR  ROSS. 

We  have  before  us  three  papers  which  were  read  at  the  above 
meeting,  and  to  which  we  would  very  briefly  direct  our  readers'  atten- 
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tioD.  They  are  all  the  pToduction  of  legal  officials  in  Aberdeen 
itself,  and  on  that  account  may  appropriately  enough  be  grouped 
together  in  a  notice  like  the  present.  The  first  has  been  republished 
in  the  form  of  a  small  pamphlet,  and  is  the  work  of  Sheriff  Dove 
Wilson ;  the  subject  is,  "  The  Amendment  of  the  Law  relating  to 
Infanticide,"  and  it  is  treated  of  with  all  that  clearness  of  expression 
and  facility  of  diction  which  is  characteristic  of  the  works  of 
the  learned  Sheriff.  In  his  opinion  the  present  state  of  the  law 
as  regards  the  punishment  of  infanticide  is  extremely  unsatisfactory, 
and  in  this  he  probably  speaks  the  mind  of  the  majority  of  his 
fellow-countrymen.  He  points  out  the  fact  that  although  the  law 
declares  the  crime  of  infanticide  to  be  murder,  and  punishable  by 
death,  yet,  as  a  matter  of  fact,  this  is  never  inflicted,  and  ought 
not  to  be  inflicted.  Even  suppose  the  executive  power  was  in- 
clined to  proceed  to  the  last  extremity  of  the  law,  it  would  be  found 
practically  impossible  to  carry  it  out,  as  popular  feeling  would  be 
so  strong  that  juries  would  refuse  to  convict  if  they  thought  the 
prisoner  would  be  hung.  The  practical  evils  arising  from  the 
present  law  the  author  considers  to  be  serious.  Although  in 
Scotland  intentional  infanticide  by  direct  violence  or  deliberate 
starvation  is  generally  punished  as  culpable  homicide,  yet  in 
England  adequate  punishment  is  often  escaped,  as,  if  the  crime  is 
not  proved  to  have  been  committed  after  complete  birth,  it  does 
not  fall  under  the  head  of  infanticide  at  alL  After  discussing  at 
some  length  the  English  and  Scottish  laws  of  concealment  of  birth 
and  concealment  of  pregnancy,  the  learned  author  goes  on  to  pro- 
pose certain  amendments  which  he  thinks  would  put  the  present 
law  on  a  much  better  footing  in  regard  to  this  crime.  Shortly, 
they  amount  tor  this :  that  the  whole  law  as  it  at  present  stands 
should  be  repealed ;  that  one  law  should  be  made  for  the  United 
Kingdom,  by  which  intentional  infanticide  should  be  punished  by 
not  less  than  seven  years'  penal  servitude ;  and  infanticide  through 
culpable  neglect  by  imprisonment  not  exceeding  two  years,  or 
penal  servitude  not  exceeding  five  years ;  that  the  jury  should  have 
power  to  return  a  verdict  for  the  lesser  charge  though  the  greater 
only  should  be  made ;  and  that  they  shoiQd  be  able  to  return  a 
verdict  of  culpable  neglect^  though  it  should  not  be  proved  that 
the  neglect  caused  the  death,  the  punishment  under  such  verdict 
being  limited  to  imprisonment. 

There  is  no  doubt  that  there  is  a  great  deal  to  be  said  on  behalf 
of  these  proposals ;  any  change  indeed  on  the  present  state  of  the 
law  would  be  an  improvement  We  question  the  expediency, 
however,  of  bestowing  on  juries  the  power  of  returning  a  verdict, 
not  merely  for  a  lesser  crime  which  the  greater  might  include, 
though  not  specially  libelled,  but  for  something  which  the  pro- 
secution has  totally  failed  to  prove,  as  would  be  the  case  if  they 
found  a  prisoner  guilty  of  culpable  neglect,  though  it  had  not  been 
brought  out  in  the  evidence  that  such  neglect  had  been  the  cause 
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of  the  death  of  the  child ;  at  least,  we  do  not  remember  to  have  seen 
an  indictment  framed  in  such  a  manner  as  to  allow  such  a  verdict 
to  be  returned  under  it.  Mr.  Dove  Wilson's  suggestions  in  this 
paper  are,  however,  well  worth  careful  study,  and  the  more  so  at 
the  present  time,  as  it  is  not  likely  that  the  law  will  be  allowed 
long  to  remain  in  its  present  anomalous  position. 

The  next  paper  which  we  have  before  us  is  one  by  Sheriff  Comrie 
Thomson,  and  deals  with  Prison  and  Seformatory  labour.    ltd  con- 
tents do  not  call  for  much  comment,  as  most  persons  will  agree 
with  the  opinions  expressed  by  the  writer.    The  following  is  the 
substance  of  the  paper,  taken  from  a  risvmii  which  appeared  in  the 
Befomvatory  and  Befuge  Journal  ;-^After  calling  attention  to  the 
remarkable  progression  in  public  opinion  on  the  subject  of  Prison 
Labour  as  indicated  in  the  12  th  section  of  the  Prisons  Act,  whidi 
declares   the  expediency  of  promoting  in  prison  exercise  of,  and 
instruction  in,  useful  trades  and  manufactures  so  far  as  may  be  con- 
sistent with  a  due  regard  on  the  one  hand  to  the  maintenance  of 
the  penal  character  of  prison  discipline,  and  on  the  other  to  the  avoid- 
ance of  undue  pressure  on,  or  competition  with,  any  particular  trade 
or  industry,  and  which  provides  for  the  presentation  to  Parliament 
of  information  as  to  the  industries  which  may  hereafter  be  carried  on 
in  prison,  the  learned  Sheriff  proceeded  to  say  "  that  for  this  section  of 
the  Act  he  thought  all  interested  in  this  subject  would  be  ready  to 
thank  the  Lord  Advocate    and    those    other   members    of   the 
Grovemment  associated  with  him  in  passing  it    Li  the  case  of 
juvenile  offenders  industrial  labour  merely  as  a  moral  agent  was  a 
necessity.     It   was  amazing  how  much  superfluous  naughtiness 
could  be  /sweated  out'  by  hard  work.    Of  course  it  must  te  borne 
in  mind  that  reformatories  were  neither  hospitals  nor  prisons. 
They  were  part  of  the  machinery  of  what  might  be  called  the 
scheme  of  preventive  police.    Seformatory  and  industrial  school 
labour  ought  not  to  be  developed  for  the  sake  of  earning  money 
profits  to  the  institution.    The  work  was  only  a  means  to  the  only 
legitimate  end  which  the  managers  were  justified  in  aiming  at — 
the  reformation  of  the  inmates  and  the  affording  to  them  as  good  a 
chance  as  could  be  got  for  doing  well  when  they  returned  to  the 
world.    It  was  true  that  the  work,  if  properly  managed,  could  not 
fail  to  produce  gain  to  the  institution  (last  year  at  the  Oldmill 
Boys'  Eeformatory,  with  about  130  inmates,  the  Industrial  profits 
amounted  to  X1560),  but  that  should  be  regarded  as  merely  an 
accident,  a  happy  accident  certainly,  but  not  the  end  for  which  the 
work  was  dona    For  all  men,  honest  or  dishonest,  labour  was 
beneficial  in  its  moral  effect.    It  strengthened,  stimulated,  and 
even  ennobled  those  who  had  never  even  entered  on  a  course  of 
ill-doing.    But  for  the  criminal  or  him  who  was  sorely  tempted  to 
crime  it  was  a  blessed  medicine.    If  he  were  asked  what  was  the 
best  kind  of  labour  to  prescribe  for  the  inmates  of  prisons  and  re- 
formatories, he  answered^  first,  that  the  industry  must^  above  aU,  be 
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one  of  a  profitable  sort.  Mere  time-filling  occupations — such  as 
oakum-picking,  net-making,  woodsplitting,  were  almost  useless. 
Turning  a  wheel  which  turned  nothing  excepting  an  index  of  its 
revolutions  was  worse  than  useless — ^it  was  discouraging,  and 
therefore  demoralizing.  The  labour  must  not  be  excessive  or 
allowed  to  interfere  with  the  acquisition  of  ordinary  elementary 
education,  but,  when  that  had  been  acquired,  why  should  we  not  do 
our  best  to  place  within  the  reach  of  all  inmates  of  schools  and 
prisons  such  an  avocation  as  will  enable  them  when  they  leave  to 
become  really  useful  members  of  society  ?  Secondly,  beyond  the 
general  principle  just  indicated,  it  was  impossible  to  lay  down  any 
hard  or  fast  rula  Each  institution  must  be  guided  by  its  own 
special  situation  and  circumstances,  but  as  useful  suggestions,  he 
laid  down  the  desirability  of  introducing  steam-power  and 
machinery,  because  for  many  branches  of  industiy  mere  hand- work 
would  not  obtain  remunerative  employment,  and  recommended  a 
readiness  to  change  the  industry  as  the  state  of  the  market  required, 
employment  of  practical  oflicials  who  could  buy  and  sell  without 
loss,  and  a  representation  on  the  boardof  management  of  gentlemen 
engaged  in  manufacture.  The  objection,  which  deserved  to  be 
treated  with  deference,  that  the  selling  of  the  produce  of  prison  and 
reformatory  labour  was  unfair  to  the  ordinary  merchant  and  trader 
could  be  met  by  such  considerations  as  these: — 1.  The  good  of 
the  greatest  number  must  always  be  the  chief  end  of  government^ 
and  if,  for  the  sake  of  society  in  general,  it  is  important  that 
prisoners  should  work  at  labour  which  was  paying,  the  limited 
number  of  individuals  whose  profits  might  be  diminished  must 
make  up  their  minds  to  submit  to  the  grievance  for  the  sake  of  the 
commonwealth.  2.  There  should  be  no  attempt  to  undersell;  the 
material  and  work  ought  to  be  of  the  best,  and  the  highest  market 
price  should  be  sought.  3.  A  great  variety  of  occupations  should  be 
carried  on.  There  could  then  never  be  any  unfair  competition 
with  industries  outside,  seeing  that  the  number  of  prisoners  was  al- 
ways very  small  when  compared  with  the  population  at  liberty.  4. 
As  to  prison  work,  the  fact  that  it  is  necessary  to  keep  some  prisoners 
in  solitary  confinement,  and  possibly  only  to  associate  carefully- 
selected  prisoners  in  work,  while  many  industries  require  con- 
gregated labour,  must  always  operate  as  an  effectual  check  on  the 
evil  complained  of.  The  construction  of  docks  and  harbours  of 
refuge,  the  reclamation  of  river  entrances,  marsh  lands  and  moors, 
ofiFered  a  varied  and  useful  scope  for  the  outdoor  employment  of 
prisoners." 

The  third  and  last  contribution  to  the  labours  of  the  Social 
Science  Congress  which  we  have  at  present  to  notice  is  one  which 
has  attracted  considerable  attention  and  created  a  good  deal  of  dis- 
cussion in  the  London  papers  and  elsewhere.  It  is  by  Major  Ross, 
the  Chief  Constable  of  Aberdeenshire,  and  treats  of  our  Detective 
System.    Among  the  principal  objections  to  the  present  organization 
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of  the  detective  force  may  be  mentioned  the  fact  of  there  being  no 
means  of  making  a  change  in  the  membership  of  the  force,  so  that 
criminals  soon  get  to  know  all  the  detectives  by  headmark.  To 
obviate  this,  Major  Eoss  proposes  that  the  detective  department  in 
each  town  should  consist  of  two  parts — active  and  reserve,  in  each 
of  which  the  members  should  be  fixed;  that  eveiy  man  on  entering 
the  police  force  should  be  told  that,  beyond  the  ordinary  promotion 
to  the  various  grades  of  constable  and  the  ranks  of  officers,  there  is 
t  he  detective  department,  to  which  he  may  be  advanced  by  showing 
special  aptitude  for  that  kind  of  work.  There  would  thus  at  the 
outset  of  every  man's  career  be  offered  an  inducement  to  endeavour, 
by  special  attention  to  those  particulars,  the  knowledge  of  which 
forms  a  good  detective,  to  qusdify  himself  for  what  he  might  be 
led  to  look  upon  as  the  staff  corps  or  blue  ribbon  of  his  profession. 
Only  men  who  had  been  six  years  in  the  ordinary  force  would  be 
eligible,  and  the  term  of  service  in  the  active  branch  of  the  detective 
department  would  be  limited,  say  to  three  years,  when  a  transfer 
would  be  made  to  the  reserve,  and  if  the  numbers  of  both  active 
and  reserve  men  were  complete,  the  man  who  had  been  longest  on 
the  reserve  would  be  brought  on  in  the  place  of  the  one  transferred 
to  it,  or  otherwise  a  selection  made  from  the  general  force.  The 
fixed  number  of  the  reserve  should  be  about  three  times  the 
number  on  the  active  branch  of  the  department.  The  pay  of 
those  in  the  active  branch  would  require  to  be  considerably  h^her 
than  that  of  the  ordinary  ranks — probably  a  half  more,  with  a 
liberal  allowance  for  clothing ;  that  of  those  in  the  reserve  not  more 
than  a  quarter  above  the  ordinary  ranks,  if  so  much,  with  no 
allowance  for  clothing,  being  supplied  with  the  usual  uniform. 
The  reserve,  though  in  uniform,  would  not  be  detaOed  for  ordinaiy 
duty,  but  be  employed  in  places  where  more  than  ordinaiy 
vigUance  would  be  needed. 

The  advantage  claimed  by  Major  Boss  for  his  proposals  is  that 
by  this  means  there  would  be  scattered  through  every  force  a 
number  of  superior  men  acquainted  with  the  criminal  classes,  and 
trained  to  a  higher  degree  of  skill  in  the  detection  of  crime  than 
ordinary  officers  are.  This  scheme  has  been  so  much  discussed  in 
the  daily  press  that  there  is  not  room  for  saying  much  that  is  new 
on  the  subject ;  it  is  the  more  difficult  to  do  this  as  the  matter  is 
one  on  which  Major  Boss  possesses  a  knowledge  which  no  one  who 
is  not  connected  so  intimately  as  he  is  with  the  police  force  can 
pretend  to  have.  There  is  no  doubt  that  his  proposals  present 
features  which  are  worthy  of  the  utmost  consideration;  in  our 
humble  opinion,  however,  it  is  extremely  doubtful  whether  the 
material  from  which  Major  Boss  proposes  to  recruit  his  detectives 
is,  as  a  rule,  possessed,  not  so  much  perhaps  of  sufficient  intelli- 
gence, but  of  that  tact  and  quickness  of  perception  which  are  the 
essential  qualifications  of  a  first-rate  detective  officer.  It  is  indeed 
a  difficult  subject  to  deal  with,  but  we  conceive  the  great  blots  on 
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our  detective  system  to  be  the  employment  of  inferior  men  at  a 
salary  which  is  not  an  adequate  compensation  for  the  amount  of 
skill  they  are  supposed  to  show  in  the  performance  of  their  duties, 
and  the  making  detective  officers  too  often  the  performers  of 
executive  duty,  such  as  the  arresting  of  criminals,  by  which  they 
soon  become  known  to  the  very  persons  by  whom  they  ought  not 
to  be  known.  There  ought,  in  our  opinion,  to  be  two  sets  of 
officers  in  the  detective  department;  one  composed  of  men  of 
education  and  talent,  in  receipt  of  good  salaries,  who  would  devote 
themselves  exclusively  to  the  management  of  cases  and  the 
getting  up  of  evidence,  coming  in  contact  as  little  as  possible  (and 
never  in  their  character  as  police  officials)  with  the  criminals 
themselves;  the  other  made  up  of  an  inferior  grade  of  officers  who 
would  act  under  the  direction  of  the  former,  and  whose  duty  it 
would  be  to  perform  any  work  of  an  executive  nature  which  it 
might  not  be  advisable  for  the  superior  officers  to  undertake.  Of 
course  we  are  aware  that  there  might  be  many  objections  against 
this  scheme  even  were  it  found  to  be  workable;  we  merely  throw 
it  out  as  a  theory,  suggested  by  reflecting  on  Major  Boss's  proposals, 
which  are  those  of  a  thoroughly  practical  man.  It  is  clear  that 
some  change  must  soon  take  place  in  the  constitution  of  the 
detective  force,  which  has  been  shown  in  the  light  of  recent 
disclosures  to  be  in  a  very  unsatisfactory  condition;  in  making 
such  changes  we  feel  sure  that  the  authorities  will  give  due  weight 
to  Major  Boss's  thoughtful  proposals  and  ideas.  . 

We  have  thus  taken  a  very  hasty  glance  at  these  three  papers, 
all  of  them  the  work,  as  we  mentioned,  of  Aberdeen  officials.  They 
fully  keep  up  the  character  of  the  "  granite  city  "  for  ability  and 
learning. 
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It  must  also  be  noticed,  in  addition  to  what  has  already  been  said 
upon  the  subject  of  endowment  funds,  that,  in  many  cases  where 
foundations  for  charitable  purposes  exist,  altered  circumstances 
render  the  carrying  out  of  these  purposes  something  very  different 
firom  the  charity  intended  by  the  original  donor.  In  looking 
over  the  Beport  of  the  Boyal  Commissioners  appointed  to  inquire 
into  the  endowed  schools  and  hospitals  in  Scotland,  we  find  many 
instances  of  this — notably  one,  wherein  the  practical  result  of  the 
endowment  has  been  merely  to  relieve  the  taxpayers  of  the  parish, 
by  providing,  otherwise  than  by  means  of  the  rates,  a  fund  for  the 
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support  of  the  poor.  Again,  in  another  Instance,  a  large  income 
is  enjoyed  by  a  foondation  school  in  a  country  parish,  the  only 
result  being  to  draw  boys  thither  from  other  places,  and  not  to 
benefit  the  parish  exceptionally,  as  was  intended;  whereas,  if  the 
school  were  made  either  in  its  present  situation,  or  elsewhere,  the 
centre  of  a  district,  it  would  act  in  a  far  more  beneficial  way.  The 
boys  at  present  who  come  from  a  distance  are  those  who  can  afford 
to  pay  for  board ;  those  who  then  might  come  would  be  aided  to  do 
so  from  their  parish  school  As  it  is,  any  change  of  this  kind  is,  of 
course,  met  by  an  immense  amount  of  local  opposition,  often 
by  a  violent  outburst  of  abuse,  and  accusations  of  all  kinds  are 
levelled  at  those  who  suggest  what  are  really  practical  modes  of 
dealing  with  the  question.  This  is  only  to  be  anticipated,  and 
that  for  several  reasons,  and  those  somewhat  divergent.  In  the 
first  place,  large  foundations,  and  the  investment,  management,  and 
expenditure  of  large  sums  of  money,  prove  a  very  valuable  source 
of  perfectly  legitimate  revenue  to  a  considerable  body  of  persons, 
to  some,  such  as  officials  of  the  institution  and  lawyers,  directly, 
and  to  others,  such  as  tradesmen,  contractors,  and  so  forth,  indirectly. 
Again,  there  are  a  large  number  of  persons  who  have  not  sufficiently 
considered  the  real  bearings  of  the  subject  to  see  how  the  State 
is  really  doing,  and  that  everywhere,  the  work  originally  done  by 
the  founders  of  these  institutions  in  certain  locdities,  and  how 
much  better  it  is  that  in  work  of  this  kind  uniformity  should  be 
preserved.  They  fail  to  notice  that  the  new  application  of  the 
endowments  is  truly  more  a  nominal  change  than  a  real  one,  for 
while  the  Government  appears  to  take  away  with  one  hand,  with 
the  other  it  is  giving  that  which  is  a  precise  equivalent  of  what  is 
taken  away.  The  very  poor  people  who  cannot  pay  the  School 
Board  fees  are  allowed  to  escape  them,  but  those  who,  while  really 
able  to  pay,  have  hitherto  avoided  payment  and  taken  advantage  of 
the  foundation  will  now  have  to  bear  their  just  proportion  of  the 
burden.  This  brings  us  to  another  body  of  objectors,  namely,  those 
who  can  afford  to  pay  for  their  children's  education,  but  contrive 
to  avoid  doing  so  under  the  shelter  of  what  was  meant  as  a  charity 
for  the  poor.  We  have  heard  it  said  that  the  quaint  dress  of  the 
boys  at  Christ's  Hospital  in  London  owes  its  origin  to  some  such 
idea  in  the  mind  of  a  far-seeing  man  long  years  ago.  He  thought, 
it  appears,  that  the  long  blue  coat  and  the  yellow  stockings  would 
make  parents  of  this  class  think  twice ;  and  he  was  wise  in  his 
generation.  For  years  that  garb  kept  away  those  who  would  have 
overrun  the  school,  those  for  whom  it  never  was  intended;  and 
when  not  so  long  since  a  change  to  a  less  mediaeval  costume  was 
suggested,  the  old  dress  was  retained  just  in  consequence  of  these 
considerations.  Those  whose  objections  are  based  upon  these 
grounds  do  not  fail,  of  course,  to  stir  up  their  poor  neighbours  as 
far  as  they  can;  they  point  to  what  they  term  the  spoliation  of 
the  poori  the   taking  away  from   the   necessitous   those   funds 
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expressly  provided  for  them,  and  so  forth,  and  thus  a  good  deal  of 
hostility  and  suspicion  becomes  attached  to  a  measure  based  upon 
philanthropy. 

We  have  tried  to  point  out  how  objections  arise,  and  to  indicate 
some  of  the  classes  of  persons  to  be  found  in  the  ranks  of  the 
objectors,  but  it  must  be  added  that  the  teachers  themselves  as  a 
•class  woTild  receive  far  more  substantial  benefit  from  a  change  of 
this  character,  in  some  of  the  older  foundations  at  least,  than  almost 
any  one  else.  When  these  secondary  schools  had  been  set  on  foot, 
the  position  of  headmaster  in  one  of  them  would  become  to  every 
public-school  teacher  a  legitimate  object  of  ambition;  the  step- of 
promotion  would  be  far  above  a  mere  change  from  one  parish  school 
to  another ;  it  would  not  be  a  question  of  more  pay,  but  a  change 
to  an  entirely  altered  and  enlaj^ed  sphere  of  usefulness.  A  refer- 
ence to  the  map  of  Scotland  wUl  convince  any  one  that  it  would 
not  be  a  task  of  much  difficulty  to  select  the  various  centres  in 
which,  with  benefit,  such  secondary  schools  might  be  established. 
The  choice  might  so  be  made  as  to  give  every  district  the  advan- 
tage of  one  within  compai*atively  easy  access,  a  limit  of  distance, 
as  in  the  case  of  primary  schools,  being  likewise  arranged  for 
secondary  schools,  so  that  no  pupil  destined  for  the  more  advanced 
establishment  would  have  to  go  away  beyond  a  certain  distance 
from  his  own  parish.  By  proceeding  cautiously  in  this  way,  and 
utilizing  all  local  endowments,  the  change  would  not  be  likely  to 
•exercise  any  disturbing  influences,  and  the  secondary  schools  might 
easily  be  governed  by  a  representative  Board  chosen  from  the 
School  Boards  of  the  various  parishes  embraced  in  the  secondary 
district. 

.  There  is,  however,  a  considerable  obstacle  to  be  found  in  the  fact 
that  even  if  these  boys  were  educated  without  oharge  to  their 
parents  in  the  secondary  schools,  yet,  in  the  case  at  least  of  those 
not  residing  upon  the  spot,  many  could  not  aflford  to  pay  for  board. 
A  variety  of  suggestions  has  been  made  in  the  way  of  meeting 
this  difficulty;  probably  the  best  of  these  is  the  bursary  plan,  where- 
by a  certain  sum  would  be  earned  by  the  boy  in  his  parish  school, 
and  this  would  be  paid  not  to  the  boy  or  his  parents,  but  in  certain 
fixed  proportions  to  the  teacher  of  the  parish  school  ^ud  the  teacher 
of  the  secondary  school  The  fund  would,  or  would  not,  according 
to  the  discretion  of  the  Local  School  Board,  include  an  allowance 
for  board,  arrangements  being  in  such  cases  made  through  the 
Local  Board,  who  might  advance  such  proportion  as  they  deemed 
in  the  circumstances  necessary,  and  might  claim  from  the  secondary 
school  funds  repayment  of  a  fixed  percentage  of  what  they  had 
advanced.  This  scheme  appears  to  us  to  have  a  good  many  advan- 
tages. For  instance,  an  incentive  is  given  to  both  the  parochial 
and  the  secondary  teacher ;  again,  the  Local  Board  retains  a  valuable 
power  of  control  in  the  case  of  boys  whose  board  is  wholly  or 
partly  paid  for  by  them,  while  they  are  induced  to  be  cautious  in 
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paying  such  expenses  without  sufficient  grounds,  by  the  knowledge 
that  partially  at  least  they  will  tend  to  swell  the  school-rate  of  the 
parish.  It  has  been  asserted  by  an  educational  authority  of  emin- 
ence in  Scotland  that  a  higher  class  school  is  not  intended, 
generally  speaking,  for  the  poor,  but  for  the  middle  classes,  and  for 
those  exceptionally  gifted  members  of  the  poorer  classes  whose 
intellectual  abilities  entitle  them  to  be  relieved  from  a  career  of 
manual  labour.  That  is  scarcely  our  view  of  the  work  to  be  done 
by  the  schools  we  hope  to  see  created,  nor  is  it  the  view  taken  by 
the  best  and  most  successful  among  the  teachers.  If  the  higher 
school  is  to  be  aided  in  the  way  indicated,  or  in  any  analogous 
manner,  it  will  be  intended  quite  as  much  for  the  poorer  as  for  the 
middle  classes,  but  it  will  supply  that  deficiency  felt  so  much  at 
present,  when  the  children  of  well-to-do  parents  cannot  get  the 
more  advanced  education  which  formerly  many  parish  schools  sup- 
plied, but  which  now  the  public  schools,  their  successors,  are  in 
most  instances,  owing  to  increased  numbers  and  to  strict  standard 
regulations,  unable  to  carry  on  so  well 

The  children  of  the  poorer  classes  will  go  to  these  schools,  in  the 
first  place,  as  free  scholars  paying  no  fees,  and  in  the  next  place, 
their  board  will  be  paid  for  them  by  means  of  the  buraaries  already 
referred  to.  It  will  be  observed  that  these  bursaries  would  have 
only  one  constant  element  of  value,  namely,  the  fees  of  the  second- 
ary school  Where  the  boy's  or  girl's  parents  were  in  comfortable 
circumstances,  all  they  would  gain  would  be  immunity  from  these 
fees,  more  in  light  of  a  prize  for  good  scholarship  than  anything 
else ;  where,  however,  the  jiarents  were  poor,  a  bursary  would  have 
far  greater  value,  if  they  were  totally  unable  to  support  their  child 
at  the  secondary  school  they  would  be  entitled  to  apply  to  their 
own  parish  School  Board,  who  by  formal  resolution  might  grant  the 
allowance  requisite.  ,  The  grant  might  be  made  proportionate  to 
the  circumstances  of  the  parents,  either  for  the  whole  board  of  the 
child,  or  merely  for  a  greater  or  lesg  portion  of  it  We  do  not 
pretend  that  a  plan  such  as  has  been  roughly  sketched  in  the 
foregoing  remarks  has  not  many  defects,  or  is  not  open  to  many 
objections;  still,  perhaps,  if  carefully  worked  out,  it  may,  we  venture 
to  think,  contain  at  least  the  basis  of  some  true  solution  of  the  diffi- 
culty. For  example,  the  withdrawal  of  children  from  their  homes 
and  home-ties  is  thought  by  many  deleterious ;  .but,  on  the  other 
hand,  the  removal  to  a  secondary  school  would  not  be  permitted 
before  the  child  had  attained  a  certain  age,  while  all  those  who 
were  thus  sent  would  be,  presumably  at  least,  the  most  intelligent 
pupils  of  the  parish  schoola  It  should  also  be  observed  that  a 
limit  of  age  might  be  necessary  beyond  which  pupils  could  not 
remain  at  these  secondary  schools,  or  at  least  could  not  remain 
unless  upon  condition  of  paying  all  their  own  expensea  Worked  out 
indetaU,we  think  the  whole  system  of  education  throughout  Scotland 
might  benefit  by  thus  completing  the  various  links.    Although  in  the 
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meantime  secondary  education  has  rather  suffered  than  gained  by  the 
Act  of  1872,  and  although  the  parish  schools  and  their  mode  of  mixed 
teaching  have  given  way  to  public  schools  and  a  primary  system, 
yet  perhaps  the  evil,  and  the  loss^  if  loss  there  be,  is  not  so  great 
as  some  would  have  us  believe,  and  the  establishment  of  a  clearly 
defined  system  of  secondary  education  will  far  more  than  counter- 
balance any  disadvantages.  Formerly  there  was  a  great  chasm 
between  the  parish  schools  and  the  national  universities,  which  each, 
to  their  credit,  sought  to  bridge  over;  the  schools  strove  upwards  so 
as  to  render  their  best  scholars  fit  for  the  advance  into  the  univer- 
sities, while  the  universities  lowered  their  standard  so  as  to  help  to 
meet  their  students'  capacity.  So  it  came  to  be  that  each  had 
overreached  its  aim  in  many  cases,  for  the  scholars  sent  from  the 
parish  schools  were  often  by  no  means  the  least  educated  or  most 
backward  of  a  year's  new  students,  and  again,  often  the  lower 
classes  of  the  university  were  filled  by  lads  who  would  have 
been  much  better  elsewhere.  Each  department  thus  inter- 
fered with  the  other.  The  secondary  schooLs  will,  it  is  urged,  and 
we  think  justly  urged,  correct  these  anomalies  to  a  veiy 
large  degree.  The  effect  of  the  Education  Act,  of  course,  is 
to  increase  the  number  of  scholars  in  primary  schools,  and  these 
will  accordingly  supply  a  larger  body  of  pupils  to  the  new  secondary 
schools,  of  whom  again,  in  turn,  a  very  considerable  portion  will 
proceed  to  the  universities.  It  can  scarcely,  in  the  interests  of 
education,  be  regretted  if  the  lower  classes  of  the  universities 
disappear  and  their  places  are  taken  by  the  secondary  schools. 
This  intimate  connection  of  the  various  grades  of  the  pupils  cannot 
fail  to  react  upon  the  relations  of  the  various  grades  of  teachers, 
and  just  as  the  education  of  the  boy  goes  forward  in  the  successive 
stages  we  have  mentioned,  so  it  may  be  anticipated  with  satisfaction 
that  a  regular  teachiug  profession  will  be  established,  having  higher 
rewards  and  greater  prizes  for  its  successful  members  than  the 
present  system  admits. 

Lastly,  we  may  consider  a  question  in  relation  to  the  position 
of  the  teachers  of  public  schools,  which  is  entirely  apart  from  their 
scholastic  duties,  .and  involves  an  exclusion  from  a  valued  trust 
and  privilege  conceded  to  others  whose  capacity  and  intellectual 
attainments  are  at  least  not  a  whit  superior  to  those  of  the  educa- 
tional staff  of  the  nation.  We  refer  to  the  questions  recently 
raised  in  the  Begistration  Courts  and  in  the  Begistration  Appeal 
Court  as  to  the  right  of  masters  of  public  schools  appointed  under 
the  Education  Act  of  1872  to  be  enrolled  as  voters.  The  point  at 
issue  will  probably  be  suflBciently  brought  out  by  a  reference  to 
two  cases,  one  in  the  Midlothian  Sheriff  Court,  and  another  very 
recently  decided  in  the  Eegistration  Appeal  Court.  In  the  former 
case,  that  of  Munro,  a  schoolmaster  appointed  by  the  School  Board 
since  1872  claimed  to  be  enrolled  as  a  voter  in  the  capacity  of 
tenant  of  the  dwelling-house  occupied  by  him  as  teacher.    The 
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Sheriff  (Davidson)  decided  against  the  claim,  pointing  out  that  the 
claimant  was  not  a  tenant ;  he  paid  no  rent,  and  could  not  therefore  be 
registered  in  that  capacity.  In  former  times,  prior  to  1872,  school- 
masters were  enrolled  just  as  ministers  were,  in  the  character  of 
liferenters,  but  that  could  no  longer  be  said  of  one  whose  appoint- 
ment was  "  during  the  pleasure  "  of  the  School  Board.  The  Sheriff, 
after  noting  the  essential  difference  between  such  a  tenure  and  one 
ad  vUam  aut  culpam,  pertinently  asked  what  was  the  position  of 
a  teacher  appointed  under  the  1872  Act,  and  went  on  to  show  that 
he,  being  neither  a  tenant  nor  liferenter,  could  not  be  enrolled.  If 
such  an  appointment  ''had  been  made  by  an  individual  or  a 
company,  and  in  these  terms,  there  can  be  no  question  whatever 
that  the  person  holding  such  an  appointment  and  dwelling-house 
would  not  be  entitled  to  be  enrolled  as  a  liferenter."  The  only 
doubt  entertained  by  the  learned  Sheriff  was  based  on  certain 
expressions  used  by  Lord  Ardmillan  in  the  case  of  Wardrop  v. 
Cockhum  (Nov.  4,  1874,  2  R  6,  12  S.  L.  R.  78).  The  actual  words 
used  by  the  learned  Judge  were  as  follows : — "  A  right  defeasible 
on  the  caprice  or  arbitrary  will  of  another,  such  as  that  of  game- 
keepers, butlers,  or  gardeners,  has,  by  a  long  course  of  decisions, 
been  held  not  to  quaJify;  but  where  such  right  depends  not  upon 
mere  will  or  caprice,  but  upon  the  deliberate  vote  of  a  public  body 
acting  in  a  responsible  position,  such  as  heritors  and  ministers, 
or  the  School  Boards  which  come  in  their  place,  there  is  no  danger 
and  no  fair  suggestion  of  capricious  decision,  and  no  reason  for 
holding  the  rule  requiring  such  defeasibility  to  prevail  or  apply." 

The  Sheriff,  however,  regarded  the  question  at  issue  in  that  case 
as  special,  and  he  did  not  therefore  agree  in  the  distinction  sought 
to  be  drawn  between  a  schoolmaster  and  any  other  person  who 
held  any  appointment  upon  a  similar  tenure.  The  point  of  tenure 
was  not  decided  by  the  probability  or  improbability  of  capricious 
action  on  the  part  of  the  School  Board,  but  by  the  presence  or  the 
absence  of  the  power  to  act  in  such  a  way.  "  The  Board,"  it  is 
significantly  added,  "  may  at  any  moment,  and  as  they  see  fit, 
abolish  a  school  and  dispossess  a  schoolmaster,  a  thing  not  competent 
before  the  Act  of  1872  was  passed." 

The  question,  however,  was  one  of  far  too  great  importance  to 
be  left  in  the  Sheriff  Court,  and  accordingly  several  appeals  were 
taken  to  the  Eegistration  Appeals  Court,  and  the  matter  was  fully 
argued  in  the  case  of  KUgour,  decided  Nov.  5, 1877,  15  S.  L.  R  47. 
The  appellant  was  appointed  in  1875  "  during  the  pleasure  of  the 
Board,"  and  the  minute  of  appointment  bore  that  "it  was  also 
understood  Mr.  Kilgour  would  occupy  the  teacher's  house."  He 
claimed  to  be  enrolled  as  tenant  and  occupant,  and  the  claim  was 
rejected  by  the  Sheriff  (Lee).  An  attempt  was  made  in  the  course 
of  the  argument  to  distinguish  between  the  tenure  of  oflBce  and  the 
tenancy  of  the  house,  but  without  success,  for  the  Court  affirmed 
tlie  Sheriffs  decision.    Lord  Ormidale,  in  giving  the  leading  opinion. 
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asked  what  was  the  nature  of  the  contract,  and  what  the  tenure  of 
the  claimant's  office,  and  then  pointed  out  its  defeasible  character. 
His  Lordship  thus  proceeds:  "Did  the  claimant  then  hold  his 
house  and  garden  on  any  diflferent  conditions  ?  They  are  clearly 
part  of  his  emoluments  for  services  rendered  under  the  contract 
of  service,  and  the  presumption  surely  is  that  remuneration  ceases 
with  services  rendered.  Perhaps  a  separate  and  independent 
arrangement  might  have  been  made  by  a  School  Boai*d  with  regard 
to  the  occupation  of  the  house  and  garden.  I  doubt  if  such  a 
special  contract  exists,  and  I  should  also  doubt  its  legality  if 
made."  The  opinion  concludes  with  observations  upon  the  cases 
of  Bobbie  v.  MeHdyohn  (Dec.  19,  1868,  7  Macph.  296)  and  of 
Brofwn  v.  Faterson  (4  E.  5,  14  S.  L.  R  76),  in  the  former  of  which 
it  was  observed  that  the  tenure  was  assumed  to  be  liferent ;  and  in 
the  latter  the  Court  had  been  of  opinion  that  the  tenancy  of  the 
house  was  separable  from  the  employment  as  teacher.  In  KilgouT'» 
case,  however,  there  was  not  any  special  contract,  even  had  the 
Board  had  powers  thus  to  contract  A  case  from  the  county  of 
Perth  {Mit<Aell  v.  WNicoll),  where  the  same  point  was  raised,  but 
where  an  engagement  existed  "  terminable  on  either  side  by  two 
months'  notice  in  writing/'  was  decided  in  the  same  manner. 

So  much  for  the  strictly  legal  interpretation  of  the  Act  and  for 
the  cases  illustrating  that  interpretation.  We  cannot  question  for 
an  instant  the  soundness  of  these  decisions,  which  are  entirely  in 
accord  with  the  whole  principles  upon  which  the  parliamentary 
roll  of  voters  is  made  up,  but  we  must  express  considerable  doubts  as 
to  whether,  in  rendering  the  tenure  of  the  schoolmaster  defeasible 
for  the  purpose  of  summary  removal,  it  was  the  intention  of  our 
legislators  also  to  deprive  him  of  his  franchise.  To  make  it  easy 
to  get  rid  of  a  useless  or  objectionable  person  is  one  thing,  but  to 
deprive  a  body  of  useful  and  valuable  men  of  their  electoral  rights 
is  quite  another.  To  believe  that  this  result  had  been  foreseen 
woxdd  be  to  credit  Parliament  with  deliberately  excluding  from 
the  privileges  of  the  franchise  those  who  by  their  mental  culture 
and  training  might  fiEdrly  be  ranked  among  the  most  intelligent  of 
our  voters.  The  tendency  of  legislation  in  recent  years  has  been 
to  give  to  intellectual  capacity  some  additional  voting  power  rather 
than  to  diminish  its  influence.  Witness  the  members  for  the 
Scottish  universities,  whose  seats,  so  lately  created,  are  supposed 
to  represent  a  concession  to  the  highest  rank  of  education.  The 
disfranchisement  thus  inflicted  upon  schoolmasters  can  only  be 
understood,  we  think,  as  the  result  of  an  accident.  Some  there  are, 
no  doubt,  who  hold  the  opinion  that  it  would  be  for  the  ultimate 
beneflt  of  the  State  if  all  those  who  occuny  the  position  of  recog- 
nised teachers,  either  in  religious  or  in  secular  subjects,  were  not  per- 
mitted during  the  time  in  which  they  held  such  an  office  to  exercise 
their  franchise,  but  Uiat  is  altogether  a  different  question,  and  it 
could  not  be  supposed  for  an  instant  that  in  this  way,  by  a  side*wind. 
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diction  in  Civil  Matters,  two  others  by  Mr  Bobert  Collier  treating 
of  Cui-iosities  of  English  Law,  one  being  on  the  subject  of  Belief 
against  Penalties  and  Forfeitures,  and  the  second  on  Conditions  in 
Restraint  of  Marriage.  Mr.  Justice  Markley  of  Calcutta  contributes 
an  interesting  and  suggestive  paper  on  Law  and  Fact,  while  all  the 
other  articles  are  fully  up  to  the  high  standard  to  which  this 
magazine  has  attained.  We  observe  that  our  esteemed  contributor 
Sheriff  Barclay  is,  as  usual,  responsible  for  the  select  reports  of 
Scottish  cases. 

TJie  Solicitors'  Journal  still  continues  to  display  that  soundness  of 
information  and  accuracy  of  knowledge  which  has  always  rendered 
it  such  a  valuable  exponent  of  the  interests  of  that  branch  of  the 
profession  for  whom  it  is  more  immediately  intended.  The  Irish 
Law  Times  is  always  worth  perusal,  as  our  readers  will  easily  con- 
ceive when  they  consider  that  such  articles  as  Mr  Dodds'  on  the 
Local  Courts  of  the  three  kingdoms,  which  we  quoted  in  extenso 
in  the  pages  of  the  Journal  of  Jurisprudence,  first  appeared  in  it. 

Going  across  the  Atlantic,  we  are  surprised  at  the  number  and 
excellence  of  the  American  legal  periodicals.  The  Southern  Law 
Beview,  formerly  a  quarterly,  but  now  published  every  alternate 
month  (not  "  bi-monthly,"  as  stated  on  the  cover),  is  an  extremely 
well  written,  well  edited,  and  excellently  got  up  magazine.  On 
subjects  of  more  than  local  interest  we  may  mention  articles  on 
the  Flection  of  Judges  ^ar  Short  Terms  of  Office, — a  trenchant  article 
in  condemnation  of  this  American  practice,  which  nevertheless,  it 
is  confessed,  works  better  than  might  be  supposed, — Jurisdiction 
of  ProbaJte  Cov/rts,  Civil  War  and  Life  Insurance,  and  Hie  Liability 
of  Public  Officers  to  private  actions  for  neglect  of  JDuty.  The  reviews 
of  new  books  and  notes  on  current  topics  are  both  competently  done, 
while  a  digest  of  all  the  cases  which  have  been  reported  in  the  law 
journals  of  America  in  the  interval  between  each  publication 
presents  a  somewhat  novel  but  very  useful  feature  in  this  periodical 

The  Albany  Law  Journal  is  one  of  the  most  enterprising  and 
largely  circulated  of  American  legal  weeklies.  During  the  year 
1877  it  has  kept  up  to  its  usual  high  standard  of  excellence.  Its 
reports  of  cases  are  carefully  prepared  and  well  selected,  while  ita 
original  articles  speak  well  for  the  learning  and  ability  of  the  mem- 
bers of  the  legal  profession  in  the  state  of  New  York.  The  Chicago 
Law  Times  is  an  excellently  printed  paper,  having  its  full  share  of 
legal  advertisements ;  its  reports  of  cases  are  copious  and  of  much 
practical  use.  Far  away  in  the  West  a  modest  little  periodical 
called  the  Pacific  Law  Beporter  keeps  up  the  credit  of  the  inhabi- 
tants of  San  F^ncisco  and  the  adjacent  region  for  enterprise  and 
ability. 

The  colonies  are  represented  on  our  table  by  the  New  Zealand 
Jurist,  a  periodical  which,  although  entering  on  some  occasions  at 
too  great  length  into  matters  of  a  personal  nature,  does  much 
credit  to  the  energy  and  learning  of  its  conductors.    It  reports  at 
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coiisiderable  length  the  judgments  of  the  Courts  in  the  various  dis- 
tricts of  the  colony. 

Among  our  Continental  contemporaries  which  have  been  brought 
under  our  notice  the  Bevtie  de  Droit  Intemaiional  stands  at  the 
bead.  The  names  of  MM.  Asser  and  Rolin-Jacquemyns,  with  the 
collaboration  of  Mr.  Westlake,  Q.C.,  are  sufficient  guarantees  to  all 
students  of  this  branch  of  the  law  that  the  magazine  is  worthy  of 
its  subject  We  are  glad^to  think  that  there  are  signs  of  more 
interest  being  taken  in  international  law  than  hitherto  by  lawyers 
in  this  country.  We  can  recommend  them  no  more  profitable  read- 
ing on  the  subject  than  the  articles  contained  in  the  Bevite. 

Sheriff  Hallard! 8  Address  on  the  Opening  of  the  Edinburgh  Slieriff 
Ccmrts.     October  1877. 

Sherifif-Substitute  Hallard  has  again  issued  his  annual  contribu- 
tion to  legal  literature  in  the  shape  of  a  somewhat  pungent  review 
of  the  law  and  legislation  of  the  past  year.  We  confess  that  we 
do  not  like  entirely  the  tone  of  the  observations  in  which  it  is 
pointed  out  that  a  judgment  of  the  Court  in  1876  was  entirely 
opposed  to  one  pronounced  in  1870.  No  human  Court,  so  far  as  we 
laiow,  is  infallible,  and  there  come  across  us  some  recollections  of 
well-known  cases  in  which,  even  in  the  House  of  Lords,  one  Lord 
Chancellor  has  turned  his  back  upon  the  judgments  of  his  prede- 
cessor. There  may  be  such  a  thing  as  adhering  to  the  authorities, 
and  that  is  the  province  of  all  Inferior  Courts  and  of  those  who 
preside  in  them ;  but  the  higher  the  Court  the  wider  is  its  range,  and 
change  of  opinion  may  be  induced  not  merely  by  altered  views 
upon  one  branch  of  law,  but  from  the  forces  developed  in  working 
out  many  branches.  Further  on  in  the  pamphlet  Mr.  Hallard  has 
another  fling  at  "  the  Parliament  House  "  in  connection  with  the 
delays  of  Sheriff  Court  procedure,  and  would  seem  to  accuse  the 
Court  of  Session  vacations  as  ''  by  far  the  greatest  hardship  which 
an  honest  litigant  has  to  bear."  We  do  not  think  that  all  even  of 
those  to  whom  he  spoke  would  agree  with  him.  The  remedy  for 
all  the  prorogations  and  delays  of  the  Sheriff  Courts  is  indicated 
in  a  few  woi^,  and  the  salve  is  simple  if  we  can  look  into  futurity 
and  behold  in  fancy  the  day  "  when  the  Sheriff  Courts  will  become 
the  Out«r  House  of  the  Court  of  Session."  Then  shall  we  have  no 
delays,  no  difficulties ;  in  every  district  an  Inferior  Judge  raised  to 
the  position  of  a  supreme  one ;  he  who  shall  have  passed  the  stiffest 
examination  will  ipso  facto  get  the  best  place,  and  all  will  go  well. 
We  fear  the  theory  is  scarcely  practicable,  and  that  merely  techni- 
cal knowledge  wiU  somewhat  fail  in  dealing  with  those  everyday 
questions  where  common  sense  alone  is  called  for,  and  wherein  no 
examiner  could  set  a  paper. 
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(Dbituarg. 


Jambs  Eichardson,  Esq.,  Advocate  (1822),  died  on  the  14th 
November. 

John  Gardiner,  Esq.,  Advocate  (1848),  died  on  the  21st 
November. 


^kc  JRontk. 


The  Bishop  of  Manchester  on  the  Interferenu  of  the  Public  with 
the  Administration  of  Justice,— We  extract  the  following  from  the 
above  mentioned  right  reverend  prelate's  address  to  the  members 
of  the  Philosophical  Institution  in  Edinburgh  on  the  2nd  of 
November: — "But  I  am  trying  your  patience  severely,  perhaps 
wearying;  yet  I  should  like,  before  I  conclude,  to  offer  a  few 
remarks  on  two  important  subjects,  in  which  the  influence  of 
opinion  has  largely  made  itself  felt,  viz.,  in  the  administration  of 
justice  and  in  the  domain  of  theology.  No  one  can  be  insensible 
to  the  immense  debt  which  humanity  owes  to  the  force  of  public 
opinion,  under  the  enlightened  direction  of  such  men  as  Somilly  and 
Mackintosh,  in  mitigating  the  barbarous  severity  of  the  penal  code 
of  England, — a  severity,  I  think  I  may  safely  say,  without  parallel 
in  any  Christian  or  civilized  nation  on  the  globe.  Sixty  years  ago, 
when  Romilly  first  began  to  apply  his  mind  to  the  subject,  it  is 
said  there  were  '  nearly  300  crimes  of  various  degrees  and  qualities 
of  moral  guilt  then  indiscriminately  punishable  with  death.' 
{Penny  Cydopcedia,  article  '  Bomilly.') .  It  was  a  capital  offence  to 
steal  a  horse  or  a  sheep :  it  was  a  capital  offence  to  commit  a  forgery; 
it  was  a  capital  offence  to  steal  privately  from  the  person  of 
another ;  it  was  a  capital  offence  to  steal  in  a  dwelling-house  or  in 
a  vessel  in  a  navigable  river  goods  of  the  value  of  40a,  or  to  steal 
privately  in  a  shop  goods  to  the  amount  of  5s. ;  and  the  arguments 
then  used  by  great  lawyers,  such  as  Eldon  and  Ellenborough,  against 
the  humane  and  necessary  repeal  of  such  sanguinary  statutes—a 
reform  which  was  only  effected  after  many  failures — cannot  now  be 
read  without  astonishment.  It  was  a  healthy  and  generous  public 
opinion  that  supported  Sir  Bobert  Peel  in  his  amendments  of  the 
English  criminal  law  scarcely  half  a  century  aga  But  it  is  one 
thing  for  public  opinion  to  declare  itself  plainly  and  distinctly 
upon  the  principles  that  ought  to  govern  the  criminal  code  of  a 
country;  it  is  quite  another  thing,  and  when  viewed  in  all  its 
possible  consequences,  a  much  less  safe  and  proper  thing,  for  public 
opinion  to  interfere  with  the  actual  administration  of  justice.  You 
will,  of  course,  suppose  that  I  have  in  my  mind  a  particular  case 
which  has  excited,  as  was  inevitable,  a  laj^e  amount  of  attention 
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and  comment.  The  Times,  in  a  leading  article  on  the  day  on  which 
I  am  writing  (October  31,  1877)  criticising  the  commutation  of 
sentences  in  the  Penge  case,  says: — 'We  do  not  hear  of  public 
meetings  being  held  to  influence  the  decision  of  the  jury  and  the  judge 
in  the  trial  of  a  prisoner,  and  it  is  scarcely  less  than  indecent  that 
they  should  be  held  to  influence  the  decision  of  the  Home  Secretary. 
The  effect  is  to  subject  his  decision  to  the  imputation  or  the  colour 
of  having  been  affected  by  popular  clamour.'  The  Manchester 
Cfuardian  (of  the  same  date),  usually  a  calm  and  temperately  written 
paper,  goes  so  far  as  to  say : — '  It  results  that  the  perpetrators  of 
what  Ii£r.  Justice  Hawkins  designated  as  a  "  hideous  and  barbarous 
crime  "  have  been  saved  from  tiie  gallows  by  the  clamour  that  was 
raised  in  the  streets  on  their  behalf.'  I  do  not  believe  in  this 
view  of  the  case.  Mr.  Cross  is  far  too  conscientious  and  too 
courageous  a  man  to  yield,  at  whatever  cost  of  popularity,  to  a 
clamour  in  the  streets.  I  have  no  doubt  that  his  final  judgment 
was  founded  on  the  strictest  examination  of  all  the  circumstances 
of  the  case,  in  which  he  was  assisted  by  the  first  legal  and  medical 
authorities  in  the  land.  And  I  would  be  the  last  to  impugn  the 
decision  at  which  he  arrived.  If  there  was  a  doubt  as  to  the 
degree  of  guilt,  in  the  name  of  God's  mercy  let  the  wretched 
criminal  have  the  benefit  of  that  doubt.  But  this  is  not  the  point 
I  desire  to  raise.  The  fear  is  lest  the  'clamour  of  the  streets/ 
deeming  itself  to  have  been  successful  in  this  case,  mistakenly 
supposing  that  it  has  stayed  the  hangman's  hand,  should  become 
yet  more  clamorous.  I  can  regard  those  Cannon  Street  meetings 
only  with  the  profoundest  regret.  They  threaten  a  serious  inroad 
upon  those  safeguards  which  more  or  less  adequately  protect  the 
lives  and  properties  of  us  alL  There  have  not  been  wanting  tokens 
in  the  last  few  years  that  popular  notions  of  justice  rest  much  more 
momentarily  upon  excited  feelings  than  upon  a  sober  estimate  of 
the  character  of  a  crime.  And  that  outside  -tribunals  should  be 
set  up,  imperfectly  informed  of  facts,  with  no  opportunity  of  seeing 
the  demeanour  of  the  witnesses  as  they  gave  their  evidence,  un- 
guided  by  the  moderating  wisdom  and  experience  of  the  judge,  under 
none  of  the  responsibilities  of  jurymen  delivering  a  solenm  verdict 
npon  oath,  to  revise  the  proceedings  of  a  Court  which  has  had  all  these 
advantages,  and  from  which  all  passion  and  prejudice  are  sternly 
expelled,  appears  to  me  to  be  introducing  an  element  of  disturbance 
into  our  administration  of  justice  upon  which  I  can  only  look  with 
very  uncomfortable  forebodings.  If  there  were^  as  the  Times 
suggests, '  an  independent  Court  for  the  review  of  criminal  sentences,' 
the  case  would  be  different  It  is  irresponsible  public  opinion  over- 
rating, or  attempting  to  overrate,  the  decisions  of  responsible  tribunals 
that  seems  to  me  to  be  a  constitutional  danger  against  which  we 
shall  do  well  to  guard." 

Contempt  of  Court  in  the  Eighteenth  Century. — We  extract  the 
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following  from  the  Edinburgh  Courarvt  oi  June  17th,  1754: — 
''  Saturday  last,  the  Lords  of  Session  having  advised  a  coniplaint  at 
the  instance  of  Mr.  Alexander  Lockhart,  Advocate,  against  James 
Small,  factor  on  the  estate  of  Struan,  for  an  insult  offered  him  by 
the  said  Mr.  Small  in  the  Parliament  Close  the  day  before,  and  a 
petition  and  answers  for  James  Small,  found  the  said  James 
Small  guilty  of  a  high  contempt  of  Court  and  a  high  injury  to  the 
Faculty  of  Advocates  and  to  the  complainer  Mr.  Alexander  Lockhart, 
in  resenting  the  injury  supposed  to  be  done  to  him  in  the  manner 
set  forth  in  the  complaint  and  acknowledged  in  the  answers :  and 
they  approve  of  the  method  taken  by  the  complainer  for  obtaining 
redress  of  the  injury  committed  against  him,  and  ordained  the 
said  James  Small  to  be  committed  prisoner  to  the  Tolbooth  of 
Edinburgh,  there  to  remain  till  Wednesday  the  19th  inst,  and 
then  to  be  brought  before  the  Court  at  ten  o'clock  forenoon,  and  in 
presence  of  the  Court  to  beg  pardon  of  the  Court,  of  the  Dean  and 
Faculty  of  Advocates,  and  of  the  complainer,  and  to  find  caution 
in  the  hands  of  the  Clerk  to  this  process  to  keep  the  peace  for  one 
year  from  that  date,  under  the  penalty  of  £50  sterling,  but  they 
imposed  no  fine  upon  the  said  James  Small,  in  respect  of  his 
circumstances ;  and  accordingly  he  was  committed  prisoner  in  the 
Tolbooth  on  Saturday  last." 

Complication  of  Belationships, — ^The  evidence  in  an  action  which 
lately  came  before  Sheriff  Spens  at  Glasgow,  shows  how  complicated 
relationships  may  become.  The  pursuer's  first  wife,  when  she  died, 
left  him  the  happy  father  of  several  daughters.  He  married  a 
second  time ;  and  the  brother  of  this  second  wife,  and  defender  in 
the  action,  attracted  by  the  charms  of  one  of  his  sister^s  step- 
daughters, wooed  and  won  her,  and  became  son-in-law  to  his 
brother-in-law,  who  was  his  father-in-law  and  stepson-in-law,  as 
well  as  brother  of  his  father-in-law's  wife.  The  defender's  wife 
was  also  step-niece  of  her  step-mother's  brother,  as  well  as  daughter 
of  her  husband's  father-in-law.  The  children  of  defender  wHl,  of 
course  stand  in  curious  relationship  to  certain  of  the  parties. 
They  will  be  step-grandchildren  to  the  pursuei^s  wife,  who  will 
also  be  their  aunt,  and  step-grandchildren  and  grandchildren  to 
the  pursuer  himself 

Glasgow  Winter  Circuit, — ^The  Christmas  sittings  of  the  Circuit 
Court  of  Justiciary  at  Glasgow  will  commence  on  Wednesday, 
26th  December,  at  10  a.m.  The  Judges  are  Lords  Dsas  and 
Adam;  Roger  Montgomerie,  Esq.,  Advocate  Depute;  William 
Hamilton  Bell,  Clerk  of  Court. 
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Shenfis  Clark  and  Guthbis. 

CoTTEB  V.  Wallace. 

Parent  and  Child — Ckutady  of  Child — Parochial  Board. — This  was  an  action 
at  the  instance  of  Arthur  Cotter  against  Andrew  Wallace,  inspector  of  poor 
of  the  parish  of  Govan,  concluding  that  the  defender  be  ordained  to  deliver  to 
the  pursuer,  Adeline  Cotter,  his  niece.  The  puisuer  averred  that  on  the  25th 
August  1875  he  put  under  defender's  charge,  as  inspector  foresaid,  his  niece 
Adeline  Cotter,  and  agreed  to  pay  six  shulmgs  per  month  for  her  support, 
which  the  deiVinder  asreed  to  accept.  He  also  states  that  the  father  and  mother 
of  the  child,  who  are  Doth  dead,  held  the  tenets  of  the  Roman  Catholic  religion, 
and  that  it  was  their  wish  that  their  child  should  be  trained  up  in  that  re- 
ligion, and  averred  that  the  defender  not  only  refused  to  deliver  up  the  child, 
but  was  teaching  her  the  principles  of  the  Protestant  religion.  Tne  defender 
admitted  that  a  child  was  left  under  his  care  at  the  date  alle^d,  which  was  being 
brought  up  in  the  Protestant  religion,  but  denied  the  relation8hi|>  said  to  exist 
between  tne  pursuer  and  the  child  in  question.  He  also  admitted  that  he 
refused  to  deliver  up  the  child,  and  averred  that  the  pursuer  was  not  a  fit  and 
proper  person  to  have  the  custody  of  the  child.  The  pursuer  pleaded  that  in  the 
circumstances  libelled  he  was  entitled  to  decree  of  delivery  as  craved.  The 
defender  pleaded — (1)  The  action  was  incompetent  in  the  Sheriff  Court ; 
(2)  The  pursuer  has  no  title  to  make  the  application,  and  that,  as  he  was  not  in 
a  position  to  undertake  the  custody  of  the  child,  the  apnlication  should  be  re- 
fused. Parties  were  heard  on  the  preliminary  pleas,  ana  on  the  28th  Februaiy 
last  the  Sheriff-Substitute  pronounced  the  following  Interlocutor  : — 

"  Having  considered  the  process,  sustains  the  detender's  first  plea,  and  dis- 
misses the  action :  Finds  defender  liable  in  expenses,  etc.,  and  decerns. 

"  W.  GUTHBIE. 

**Note, — ^Fraser  on  Parent  and  Child,  p.  81,  and  cases  cited.  No  case  of 
emeigency  is  averred.  W.  Q." 

The  pursuer  appealed  to  the  Sheriff,  and  on  29th  March  last  the  Sheriff 
issued  the  following  interlocutor  : — 

"  Having  heard  parties'  procurators  upon  the  appeal,  and  considered  the 
process :  For  the  reasons  assigned  in  the  subjoined  note  recalls  the  interlocutor 
of  28th  February  last,  appealed  against,  and  before  further  answer,  and  under 
reservation  of  all  pleas,  allows  the  pursuer  a  proof  of  the  averments  contained 
in  articles  two  ana  three  of  his  condescendence,  and  to  the  defender  a  conjunct 

Probation  ;  grants  diligence  against  witnesses  and  havers,  and  remits  to  the 
heriff-Substitute  for  farther  procedure.  F.  W.  Clabk. 

"  Note. — If  it  be  the  fact  that  the  pursuer  is  the  uncle  of  the  child,  and  is 
wiUiug  to  undertake  its  upbringing,  and  thereby  relieve  the  parish  of  that 
responsibility,  I  do  not  see  that  the  defender  as  inspector  of  poor  can  make 
any  objection  to  deliver  up  the  child  as  craved,  nor  do  I  see  that  there  is  any 
incompetency  in  the  Sheriff  entertaining  a  petition  of  this  kind.  If  an  uncle 
is  unwilling  that  his  niece  should  be  brought  up  as  a  pauper,  and  desires  to 
provide  for  her  himself,  I  think  this  is  a  matter  of  considerable  urgency, 
whether  regard  be  had  to  the  interests  of  the  ratepayers  or  to  those  of  the 
child  ;  and  therefore  I  cannot  see  that  such  a  matter  can  only  be  dealt  with  in 
the  Supreme  Court.  I  do  not  think  that  the  question  of  religion  need  enter 
into  the  present  contention  at  alL    If  the  child  must  remain  as  the  recipient 
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of  parochial  relief,  and  the  question  is  raised  whether  it  should  be  brought  m 
in  one  faith  or  another,  that  is  not  a  question  for  this  Court  to  determine,  and 
therefore  I  have  limited  the  inquiry  by  proof  simply  to  the  question  raised 
in  articles  two  and  three  of  the  pursuer's  condescenaence.  F.  W.  C." 

Proof  was  led,  and  on  the  22nd  May  last  the  Sheriff-Substitute  gave  the  fol- 
lowing decision,  which  was  adhered  to  on  appeal :~ 

"Haying  heard  parties'  procurators.  Finds  that  the  defender,  as  inspector  of 
poor  of  the  parish  of  Gfovan,  received  the  child  Adeline  Cotter  £rom  the  pursuer 
as  her  uncle  on  an  undertaking  to  maintain  her  for  Is.  6d.  a  week :  Finds 
that  the  defender  has  not  proved  any  facts  sufficient  to  justify  him  in  refusing 
to  deliver  up  the  child  :  Therefore,  decerns  against  the  defender  for  deliveiy 
of  the  chila  as  concluded  for :  Finds  the  deifender  liable  in  expenses,  etc, 
and  decerns.  W.  Quthris. 

^^Note. — ^The  competence  of  the  action  has  been  determined  by  an  inter- 
locutor of  the  ShenfL  and  that  being  so,  I  think  that  the  defender  has  no 
shadow  of  a  ground  for  detaining  the  child  from  the  pursuer.  The  evidence 
of  relationship  is  not  very  strong;  but  it  seems  to  me  that,  when  a  Parochial 
Board  or  an  mdividual  attempts  to  withhold  a  child  or  anything  else  which  it 
has  received  from  anv  one  on  a  contract  of  temporary  board,  loan,  or  other  such 
way,  the  burden  of  showing  reasons  for  rerasine  to  return  it  lies  on  the 
temporary  custodier  or  possessor.  It  is  impossible  to  discover  any  legal 
justification  for  the  course  the  inspector  and  the  Board  have  taken.     W.  G." 

Act—Miehie. Alt.Shand. 


ANDERSON  V.  8HA.W. 

Shipping — BiU  of  Lading — Liability  of  Shipowner — Trannt  Shed, — ^The 
interlocutor  and  note  state  tne  circumstances : — 

"QlcugoWf  25^^  April  1877. — Having  considered  the  whole  process,  Finds 
that  the  pursuers  were  owners  and  consignees  of  certain  hogsheads  and  quarter- 
casks,  of  wine,  shipped  at  Cadiz,  and  discnarged  by  the  dercuder's  ship  Meteor 
into  a  transit  shea  m  Glasgow  harbour  on  Tuesday  4th  December  last :  Finds 
that  when  the  pursuers  proceeded  to  remove  said  goods  from  the  transit  shed 
on  Friday  8th  December,  one  of  the  hogsheads  was  found  to  have  been  injured, 
and  the  wine  which  it  contained  was  spilt :  Finds  that  at  the  time  when  the 
hc^shead  was  so  injured,  it  had  not  been  delivered  to  the  pursuers,  and  was 
still  in  transit :  Finds  thiett  by  the  terms  of  the  biU  of  lading  under  which  the 
said  hothead  was  carried  the  defenders  were  not  liable  for  breakages  :  Finds 
that  it  IS  not  proved  that  the  injury  was  caused  by  any  fault  of  the  defenders 
or  their  servants  :  Therefore,  assoilzies  the  defenders  :  Finds  them  entitled  to 
expenses,  etc.,  and  decerns.  W.  Guthbie. 

**Note, — Upon  the  main  subject  of  contention  in  this  case  I  have  formed  a 
clear  opinion  in  favour  of  the  view  maintained  by  the  pursuers,  viz.,  that 
goods  in  the  transit  shed  remain  in  the  possession  and  at  the  risk  of  the  ship- 
owner. The  verv  name  of  the  shed  implies  that  the  transit  is  not  yet  at  an 
end.  It  is  the  shipowner  who  applies  to  the  harbour-master  to  get  hia  ship 
dbcharged  at  such  a  shed.  He  keeps  a  man  at  the  door  of  it  to  see  that  the 
goods  are  not  removed  without  a  delivery  order  from  him  showing  that  his 
freight  has  been  paid;  and  it  is  clear  that  his  lien  for  freight  remains  as  long 
as  the  goods  are  in  that  shed  and  the  freight  is  unpaid.  The  consignees  do 
not  handle  the  goods  until  they  are  readv  to  be  examined  by  the  custom-house 
officer,  which  is  not  till  immediately  before  their  removal  In  this  case  it  is 
obvious  that  it  cannot  be  plausibly  maintained  that  the  consignees  had  any 
possession  or  control  over  the  eoods  until  the  cask  in  question  had  been  broken, 
it  generally  happens  that  goods  are  delivered  as  soon  as  they  are  put  over  Uie 
ship's  side,  because  they  are  then  in  the  ordinary  case  at  the  disposal  of  the 
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oimer  or  conBignee.  But  if  they  are  not  under  his  control,  in  short,  if  they 
have  not  paased  from  the  custod^  and  nossession  of  the  shipowner  to  that  of 
the  consignee  or  ow^ner,  there  is  no  delivery.  It  will  ^nerally  be  a  good 
criterion  of  this  transference  if  the  shipowner's  lien  for  freight  has  terminated ; 
and  according  to  this  criterion,  I  think  that  in  the  present  case  the  cask  was 
still  in  the  same  position  as  if  it  had  been  on  shipooard.  Beference  may  be 
made  for  the  law  on  the  subject  to  the  late  case  of  the  Britv^  SM/pownenf  Co. 
V.  Orimond.  4th  July  1876, 3  Rettie  968  ;  but  more  especially  to  Abbott  on 
Shipping,  ^urth  edition,  pp.  334,  438  ;  I.  Bell's  Com.  606 ;  Parsons  on  Ship- 
pii^  I.  224  Mff.,  497  ;  Strachan  v.  Knox  <&  Co.'s  Trustees,  2l8t  January  1817, 
X9  F.  C.  253 ;  Petrocochvno  v.  BoU,  43  L.  J.,  C.  P.  214. 

^But  although  the  cask  was  undelivered,  and  the  shipowner's  possession 
continued  while  it  remained  in  the  transit  shed,  that  is  not  sufficient  to  fix 
liability  upon  him  under  the  biU  of  lading  which  he  gave  for  the  goods.  That 
document  exempts  him  from  liabili^  for  breakage,  and  thus  brings  him  into 
the  case  which  occurred  in  Moes,  Miliere,  dt  Tromp  v.  Leith  and  Amsterdam 
Shipping  Co.,  5th  July  1867, 6  Macph.  988.  It  lays  on  the  owner  of  the  goods 
the  burden  of  proving;  that  the  breakage  which  occurred  was  due  to  negligence 
on  the  part  of  the  shipowner.  I  am  unable  to  find  that  any  fault  of  the 
shipowner  is  proved.  On  the  contrary,  I  think  that  the  fault  was  that  of  other 
consignees,  who,  in  setting  up  their  casks  for  the  examination  of  the  custom- 
house officers,  may  have  £iocked  them  against  the  pursuer's  hogshead.  I  am 
not  prepared  to  hold  upon  the  evidence  (though  perhaps  there  might  be  nice 
questions  of  responsibility  in  such  a  case)  that  the  ship  is  responsible  for  the 
negligence  of  aU  the  persons  emplo;^ed  by  the  consignees  of  goods  in  moving 
and  arranging  their  goods  in  a  transit  shed.  W.  G." 

The  interlocutor  was  adhered  to  by  the  Sheri£f  on  appeal. 

Act, — Kidston. AU, — Spens. 
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BCOTTS  V.  WOOD. 

Reparation — Water  Bailiff— Wrongful  Seizure  of  a  Salmon,— The  defender 
is  a  water-bailiff  under  the  Tweed  Fisheries  Acts,  and  on  the  morning  of  6th 
March  last  he  seized  a  salmon  in  the  possession  of  the  pursuers,  who  are  tenants  of 
Tweed-mill  and  LennelHaugh  fisheries  in  the  river  Tweed,  as  being  "foulfUncleanf 
or  unsecuondble,**  The  pursuers,  who  are  men  of  long  practical  experience  as 
fiiahermen,  warned  the  defender  that  he  would  be  doin^  wrong  to  seize  the  fish, 
to  which  he  replied  that  he  would  ''risk  it,"  and  took  it  away ;  and  this  action 
was  brought  to  receive  damages  for  the  alleged  acts  of  the  defender  (1)  in 
unwarrantably  searching  a  basket  belonging  to  pursuers,  and  (2)  in  wrongfully 
taking  posession  of  a  saunon  lawfully  captured  bv  them,  and  which  was  their 
absolute  property.  Tlie  circumstances  are  fully  brought  out  in  the  note  to  the 
Sheriff-Substitute's  Interlocutor. 

^Dunse,  llth  June  1877.— The  Sheriff-Substitute  having  heard  parties'  pro- 
curators, and  having  considered  the  proof,  productions,  and  whole  process. 
Finds  that  the  pursuers,  who  are  Joint  tenants  of  Tweed-mill  and  Lennel 
Haugh  fisheries,  on  the  morning  of  6th  March  last,  captured  with  the  net  and 
killed  a  fish  of  about  ten  pounds  weight :  Finds  that  shortly  thereafter,  on  the 
same  morning,  the  defender,  who  is  a  water-bailiff  under  the  Tweed  Fisheries 
Acts,  having  asked  to  be  allowed  to  see  the  said  fish,  it  was  seen  and  examined 
by  him :  Finds  that,  notwithstanding  the  warnings  and  remonstrances  of  the 
pursuers  that  the  fish  was  not  foul,  the  defender  seized  and  took  possession  of 
the  said  fish :  Finds  that  the  fish  was  not  fottl,'^unclean,  or  unseasonable : 
Finds,  that  tiie  defender  acted  wrongously,  unjustifiably,  and  without  legal 
warrant,  in  seizing  the  said  fish:  Finds  that  the  defender  is  liable  to  the 
pursuers  in  the  value  of  the  said  fish,  and  in  damages  for  injury  to  their  feelings 
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and  cbaiacter :  Finds  that  the  value  of  the  fish  was  25a,  and  assesses  the 
damages  at  £lb  ;  decerns  against  the  defender  for  payment  to  the  pursueis  of 
the  said  two  sums  of  258.  and  £15  sterling :  Finds  the  defender  liable  in 
expenses,  allows  an  account  thereof  to  be  given  in,  and  remits  the  same  when 
loaged  to  the  auditor  of  Court  to  tax  and  report  Gro.  Dickson. 

**Note, — This  action  is  brought  to  recover  the  value  of  a  fish,  the  property  of 
the  pursuers,  alleged  to  have  been  wrongously  carried  off  by  the  derenaer,  and 
also  to  obtain  damages  for  the  illegal  seizure.  The  pursuers  have  divided  their 
claim  for  damages  into  two  grounds,  first,  for  ill^al  search,  and  secondly,  for 
illegal  seizure.  The  first  of  these  grounds,  though  pressed  in  argument,  is  not 
supported  by  the  pursuers  themselves.  William  Scott,  who  was  carrying  the 
basket  which  contained  the  fish,  says, '  Defender  asked  me  what  I  had  in  the 
basket  I  answered,  "A  salmon."  He  said,  "  I'd  like  to  see  it"  I  was  putting 
it  ofif  my  shoulders  to  let  him  see  it,  and  I  daresay,  but  I  cannot  swear,  that 
he  took  hold  of  it  before  it  reached  the  ground.  He  lifted  oflf  a  covering  cloth 
<jn  it,  and  lifted  out  the  salmon.'  James  Scott  says  more  decidedly  that  the 
defender  'took  hold  of  the  basket,'  when  he  said  he  would  Uke  to  see  it,  and 
l^efore  William  put  it  on  the  ground.  The  defender  ought  certainly  to  have 
waited  till  the  nsh  was  shown  to  him ;  but  when  William  says  that  he  was 
putting  the  basket  down  'to  let  him  see  it/  and  was  acceding  to  the  defender's 
request,  the  action  of  the  defender,  though  hasty  and  officious,  does  not,  in 
the  opinion  of  the  Sheriff-Substitute,  amount  to  ill^al  search.  It  is  a 
circumstance  very  favourable  to  the  pursuers  that  they  not  only  did  not 
resist  such  search,  but  readily  allowed  the  defender  to  see  the  fish.  They  were 
in  a  position  to  have  offered  effectual  resistance  if  they  had  been  so  disposed. 

*'But  the  real  question  here  is,  Was  there  an  illegal  seizure  1  and  that  again 
depends  on  the  question.  Was  the  fish  '  foul,  unclean,  or  unseasonable,'  within 
the  meaning  of  the  Tweed  Fisheries  Act,  1857  ?  Although  there  is  an  inter- 
pretation cmuse  in  the  Act,  no  interpretation  is  given  of  the  expression  *  foul, 
unclean,  or  unseasonable,'  and  it  must  be  gathered  from  other  sources. 
The  Sheriff'-Substitute  holds  that  the  words  'foul'  and  'unclean'  are  merely 
synonymous  and  equivalent  terms,  more  especially  as  in  the  Salmon  Fisheri^ 
Act,  1862,  sec.  II,  the  word 'unclean'  is  omitted,  and  only  'foul  or  unsea- 
sonable' is  used.  He  is  disposed  to  think  that  'unseasonable'  is  intended 
to  apply  to  the  fish  after  it  has  fully  spa^^oied,  when  it  is  no  longer  '  unclean,' 
but  when  it  has  not  yet  recovered  condition  b]r  a  return  to  the  sea,  and  is 
commonly  called  a  'kelt'  But  whether  this  is  an  accurate  interpretation 
or  not^  it  seems  quite  clear  that  the  word  'foul 'is  in  common  language 
applied  to  fish  in  any  of  these  three  stages — 1st,  being  near  to  or  on  the 
point  of  spawning ;  2nd,  being  in  the  process  of  spawning ;  and  3rd,  being 
after  spawning,  but  not  yet  'mended'  by  a  return  to  the  sea.  And  it  is 
abundantly  proved  by  many  witnesses  on  both  sides  that  there  are  no  <4h£r 
conditions  o/foulnees  than  the  three  just  named.  With  regard  to  the  fish  in 
question,  it  is  quite  certain  that  it  is  not  a  kelt,  and  it  is  equally  certain  that 
it  had  not  begun  to  spawn ;  and  the  only  question  is.  Was  it  near  to  or  on  the 


After  reviewing  the  evidence,  the  Sheriff  proceeds  as  follows : — 
*'The  Sheriff-Substitute  is  of  opinion  that  there  is  a  great  preponderance  of 
evidence  to  show  that  the  fish  in  q^uestion  was  what  is  called  in  the  upper 
waters  '  an  old  clean  salmon,'  that  is,  a  salmon  of  the  coming  season,  wLch 
had  entered  the  river  early,  but  which,  in  natural  course,  would  not  spawn  till 
the  next  spawning  season.  But  whether  more  accurately  defined  as  an  '  dd 
clean  sidmon,'  or  as '  a  clean  kipper  grilse,'  is  really  irrelevant  to  the  present 
inquiry.  The  fish,  whatever  its  name,  has  been  abundantly  proved  to  have 
been  a  ckan  fish ;  and  the  Statute  will  be  searched  in  vain  for  any  authority 
to  <%eize  a  clean  fish,  simply  because  it  may  1)e  called  a  kipper  grilse. 
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''The  Tweed  Fisheries  Act  inyests  the  Commissioners  with  highly  penal 

fowers:  it  must  therefore  he  construed  sirietuuimi  juris,  and  these  powers  cannot 
y  an^  implication  he  stretched  heyond  the  strict  letter.  It  appears  that  some 
proprietors  of  fishings  order  that  all  '  kipper  grilse'  taken  within  their  waters 
flhall  he  returned  to  the  river,  whether  near  to  spawning  or  not.  But  this 
practice  of  aonu  cannot  impose  a  law  upon  others,  which  is  not  to  be  found 
within  the  four  comers  of  the  Statute. 

"There  being  no  authority  in  the  Statute  to  seize  this  fish  unless  it  was  foul 
or  unseasonable,  and  the  fish  having  been  clean,  it  necessarily  follows  that  the 
act  of  the  defender  in  seizing  it  was  entirely  illegal. 

^  But  it  was  contended  that  the  defender  could  not  be  held  liable  in  damages, 
even  though  the  act  were  illegal ;  for  a  water-bailiff  under  the  Tweed  Fisheries 
Act  is  in  the  same  position  as  an  officer  of  police  ;  and  the  case  of  Brown  v. 
Murray  (6th  March  1874)  was  cited  to  support  this  doctrine.  But  that  case, 
80  far  &om  supporting  this  contention,  is,  in  the  opinion  of  the  Sheriff-Substitute 
entirely  unfavourable  to  the  defender.  Forin  that  case  it  was  not  doubted  (on 
the  contrary  it  was  assumed  bj  the  Court)  that  the  officer  of  police  might  ]ye 
liable  in  damages.  And  the  judgment  in  favour  of  the  officer  of  police  pro- 
ceeded expressly  on  the  ground  tnat  'the  pursuer  hsAfaUed  to  prove  that  the 
defender  illegally  interfered ; '  so  that  if  the  pursuer  had.  succeeded  in  proving 
illegal  interference,  he  would  have  prevailed  in  his  action.  In  the  present 
case  the  pursuers  have  succeeded  in  proving  illegal  interference  by  the  defender ; 
and  the  case  above  cited  directly  confirms  the  doctrine  of  consequent  liability 
in  damages.  The  defender,  a  man  of  little  or  no  experience,  was  firmly  and 
temperately  warned  at  the  time  by  the  pursuers,  who  are  men  of  40  years' 
practical  experience,  that  the  fish  was  clean,  and  that  he  would  do  wrong  if  he 
seized  it  The  defender  having  asked  all  round  what  the  fish  was,  and  him- 
self pronouncing  it  to  be '  rather  doubtful,'  then  said  '  he  would  run  the  risk; ' 
and  he  seized  it.  The  pursuers,  with  great  moderation,  submitted  to  this 
affront ;  and  they  now  seek,  and  are  entitled  to  receive,  that  reparation  which 
the  law  provides.  No  water-bailiff  can'  be  permitted  '  to  run  such  risks  * 
with  impunity,  or,  in  other  words,  to  be  irresponsible,  and.  to  run  no  risk  at 
all ;  ana  a  water-bailiff  of  so  small  experience  as  the  defender  ought  to  be 
more  careful  to  run  no  such  risks. 

''It  was  further  contended  that  the  circumstances  of  the  case  were  such  as 
fairly  to  excite  the  defender's  suspicion.  The  Sheriff-Substitute  has  considered 
these  circumstances,  and  he  thinks  the  conduct  of  the  pursuers  was  open  and 
ingenuous  throughout.  Whatever  circumstances  the  aefender  deemed  sus- 
picious, he  asked  no  explanation  of  them,  but  he  acted  on  his  suspicions  with- 
out giving  an  opportunity  for  explanation.  The  statement  of  the  boy 
Henderson,  eleven  years  old,  and  which  was  represented  by  Mr.  List  as  having 


wrong  hearing  and  wrong  rehearsing.  As  given  by  the  boy,  it  is  unintelligible ; 
but,  as  explained  by  John  Scott,  it  is  very  natural.  John,  standing  on  the  bank, 
saw  the  fish  in  the  net,  and  observing  its  high  colour,  called  to  his  brothers, 
who  were  throwing  back  the  unseasonable  nsh,  that  this  one  was  too  highly 
coloured — ^too  red — for  a  kipper.  Their  attention  being  called  to  it,  Andrew 
examined  it,  and  making  up  his  mind  (correctly,  as  it  is  now  prov^)  that  it 
was  a  clean  fish,  he  called  to  William  to  fell  it ;  and  William  felled  it. 

"Under  the  whole  circumstances,  the  Sheriff-Substitute  holds  that  the 
pursuers  are  justly  entitled  to  damages.  They  have  not  merely  suffered  the 
pecuniary  loss  of  the  fish  illegally  taken  from  tbem,  but  their  good  name  and 
character  have  been  seriously  brought  into  question  and  injured ;  and  to  men  who 
have  for  forty  years  been  tenants  of  fisheries  in  the  river,  such  a  public  and 
undeserved  affront  as  has  been  put  upon  them  by  the  defender's  wrongous  act 
is  not  easily  estimated.  But  Uie  Sheriff-Substitute  feels  some  embarrassment 
on  this  point,  from  the  circumstance  that  the  Commissioners  have  not  them- 
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selves  been  called  as  defenders.  Thev  have  practically  appeared  by  tbeir  agent, 
and  have  explicitly  undertaken  the  defence  of  this  action.  It  has  been,  as  the 
Shenif-Substitute  thinks,  somewhat  unduly  pressed  upon  his  attention  that 
the  Commissioneis  have  instituted  proceedings  against  the  pursuers  for  an 
offence  under  the  Statute,  as  if  that  circumstance  was  a  piece  of  evidence  against 
them.  If  it  were  to  influence  the  present  judgment  at  all,  it  would  certainly 
be  in  the  direction  of  increasing  the  damages.  For  it  now  appears,  according  to 
the  view  of  the  Sheriff-Substitute,  tluit  there  is  not  sufficient  evidence 
to  \  ustify  such  a  proceeding.  But  as  this  action  is  formally  and  strictly  directed 
onl^  against  the  bailiff,  the  Sheriff-Substitute  cannot,  in  awarding  damages 
against  him,  take  into  consideration  proceedings  which  were  subsequent  to  his 
wrongous  act  and  were  in  no  way  unaer  his  control.  G.  D.** 

Act.— Pike. AU.—Eob8(m. 


SHERIFF  COURT  OF  ROSS-SHIRE  (DINGWALL). 
Sheriff-Substitute  Hill  and  Sheriff  Psttigbbw  Wilson. 

GILLIES  V,  BOW. 

ReeaU  of  Assestments — Personal  DUigenee  Act. — ^This  was  an  application  for 
recall  of  arrestments,  laid  to  the  extent  of  £1000,  used  in  execution  on  a  decree 
for  a  debt  of  j£618,  6s.  2d.  obtained  in  absence  before  the  Sheriff  Court  at 
Dingwall  on  5th  November  1875.  Between  this  date  and  27th  June  1877, 
when  the  decree  was  extracted,  the  pursuer  alleged  payment,  and  produced  a 
probative  discharge  fur  £6b  on  the  narrative  that  it  was  a  composition,  and 
formed  |)art  of  a  general  arrangement  with  creditorsexcepting  one  now  acceding. 

To  this  it  was  answered  for  Bow  preliminarily  that  the  Sheriff  had  no 
jurisdiction  to  entertain  the  application.  The  Sheriff-Substitute  repelled  the 
plea  for  the  following  reasons : — 

''THngwall,  2i0tK August  1877.— The  Sheriff-Substitute  having  heard  parties' 
procurators  on  the  defender's  preliminary  pleas.  Repels  the  said  pleas. 

"Crawford  Hill. 

^^Note. — It  was  only  the  first  dilatory  plea  that  was  insisted  in.  In  support 
of  it,  it  was  maintained  that  the  21st  section  of  the  Personal  Diligence  Act 
(1  &  2  Vict.  c.  114)  deals  only  with  arrestments  on  the  dependence,  not  with 
arrestments  in  execution.  The  only  cases  referred  to  on  the  subject  were 
Smith  T.  Mackintosh,  25th  January  1848,  Malcolm  v.  Cook,  17th  December  1853, 
and  Latham  v.  Edinburgh  <&  Glasgow  Bailway  Co.^  18th  July  1866.  But 
these  were  all  cases  arising  before  the  Lord  Ordinary  in  the  Outer  House 
under  section  20  of  the  Personal  Diligence  Act,  and  they  do  not  seem  to  the 
Sheriff-Substitute  to  have  much  bearing  on  the  present  question.  For  it  is  to 
be  observed  that  in  the  20th  section  there  are  important  words  which  are 
entirely  wanting,  and  to  which  there  isinothing  equivalent  in  the  21st  section. 
The  20th  section  runs  thus:  'It  shall  be  competent  to  the  Lord  Ordinary  in 
the  Court  of  Session  before  whom  any  summons  containing  warrant  of  airest- 
ment  shall  be  enrolled  as  Judge  therein,  or  before  whom  any  action  on  the 
dependence  whereof  letters  of  arrestment  have  been  executed,  has  been  or 
shall  be  enrolled  as  Judge  therein,  and  to  the  Lord  Ordinanr  on  the  BUls  in 
time  of  vacation,  on  the  application  of  the  debtor  or  defender,  to  recall  or  to 
restrict  such  arrestment/  etc. 

"The  2l8t  section  a^in  says,  'It  shall  be  competent  for  any  Sheriff  from 
whose  books  a  warrant  of  arrestment  has  been  issued,  on  the  petition  of  the 
debtor  or  defender,  to  recall  or  to  restrict  such  arrestment,'  etc.  These  words 
are  quite  general,  and  seem  to  make  it  competent  for  a  Sheriff  to  entertain  the 
Question  as  to  the  recall  of  any  arrestment,  whether  in  execution  or  on  the 
dependence.    The  authority  of  one  living  writer  was  adduced  in  support  of 
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the  defender's  plea,  viz.  Mr.  J.  Dove  Wilson.  He  certainly  says  (Sh.  Court 
Practice,  2nd  ed.  p.  193)  that  it  is  the  right  to  arrest  in  security  that  is 
refi;ulated  by  sections  19-22  of  the  Pemonal  Diligence  Act,  and  he  treats  of 
talinff  off  arrestments  only  under  the  title  of  arrestment  in  security,  so  that 
probably  it  may  be  assumed  that  in  his  opinion  it  is  onlv  the  recall  of 
arrestments  in  security  that  a  Sheriff  can  deal  with,  though  he  does  not 
expressly  sav  so ;  but,  on  the  other  hand,  another  living  writer  of  not  less 
authoritj^  (Sheriff  Barclay)  says  in  his  Digest  (3nl  ed.  p.  37),  'Arrestments,  both 
in  security  and  in  execution,  may  be  removed  or  restncted  under  the  Act  1  &  2 
Vict.  c.  1 14,  sees.  21, 22.'  Looking  to  the  unqualified  character  of  the  enactment 
in  the  21st  section,  the  Sheriff-Substitute  thinks  this  is  the  correct  view,  and  he 
has  therefore  repelled  the  defender's  preliminary  plea  on  the  point.     C.  H." 

Thereafter  6th  September  last  the  defender  moved  that  the  process  be 
sisted  for  a  month  to  enable  him  to  bring  a  reduction  of  the  dischiu:ge  which 
the  Sheriff-Substitute  refused  but  granted  a  fortnight  for  the  purpose.  The 
defender  appealed,  and  at  the  same  time  brought  the  Shenff-Substitute'8 
interlocutor  of  30th  August  under  review,  with  the  following  result : — 

"DingtoalL  6ih  October  1877.— The  Sheriff  having  considered  the  appeal  for  tbe 
defender  with  the  reclaiming  petition  for  him :  Ajoswers  thereto  for  the  pursuer 
and  whole  process :  Adheres  to  the  interlocutor  of  the  Sheriff-Substitute  of  date 
30th  August  1877,  repielling  the  defender's  preliminaiy  pleas:  Befuses  to 
continue  or  renew  the  sist  granted  by  the  interlocutor  of  the  Sheriff-Substitute 
of  date  6th  September  1877  appealed  against:  Dismisses  the  appeal  and 
decerns :  Remits  the  cause  to  the  Sheriff-Substitute  for  further  procedure :  Finds 
the  defender  liable  to  the  pursuer  in  expenses :  Allows  an  account  thereof  to  be 
given  in,  and  remits  the  same,  when  lodged,  to  the  auditor  of  Court  to  tax  and 
report  J.  Pbttigbkw  Wilson. 

**NoU. — The  Sheriff  is  of  opinion  that  ample  time  was  given  by  the  Sheriff- 
Substitute  to  enable  the  defender  to  raise  an  action  of  reduction  in  the  Court  of 
Session  if  he  really  wished  to  do  so.  Having  on  his  own  motion  obtained  a 
sist  of  proceedings  for  that  special  purpose,  it  seems  strange  that  he  should 
appeal  against  the  interlocutor  allowing  it,  but,  though  it  may  be  an  unusual 
proceeding,  it  cannot  be  said  to  be  incompetent. 

'*  Having  appealed  against  the  interlocutor  sisting  process,  the  defender  now 
submits  to  review  a  former  interlocutor  pronounced  by  the  Sheriff-Substitute, 
by  which  he  repelled  a  plea  stated  by  the  defender  a^nst  the  jurisdiction  of 
the  Court.  The  Sheriff  is  of  opinion  that  section  21  of  the  Personal  Diligence 
Act  does  confer  on  this  Court  the  power  of  recalling  or  restricting  all  arrest- 
ments, warrant  for  which  has  been  issued  from  its  books  whether  such 
arrestment  be  used  on  the  dependence  of  an  action  or  in  execution  of  a  decrees. 
No  such  distinction  is  mentioned  in  the  Act,  and  clause  21  is  general  in  its 
terms.  Previous  sections  seem  to  give  the  Sheriff  certain  powers  over  decree 
final  in  his  Court,  and  as  there  may  be  a  case  in  which  arrestment  has  been 
used  in  execution,  rendering  a  recall  or  restriction  fully  as  necessary  as  in  a 
case  of  arrestment  in  a  depending  action,  it  is  not  unreasonable  to  assume  that 
section  21  was  intended  to  confer  upon  the  Sheriff  power  to  interfere. 

"The  cases  referred  to  in  the  pleadings  do  not  seem  to  have  any  bearing  on 
the  point,  and  the  observation  of  the  learned  authors  cited  afford  no  assistance 
in  construing  this  portion  of  the  Act. 

"It  may  be  furtner  remarked  that  the  entression  of  the  2l8t  section  as  to 
recalling  or  restricting  arrestments  on  Sheriff^  warrants  is  not  so  exclusive  as 
those  oi  the  20th  section. 

"While  the  Sheriff  thinks  that  the  Court  has  power  to  interfere  on  the  petition 
of  a  debtor  or  defender,  with  arrestments  used  in  execution,  it  will  not  be 
exercised  unless  the  proceedings  are  manifestly  wrongous  or  oppressive. 

«J.  P.  W." 

Act.^Shaw. AU.—DeuHir. 
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SHERIFF  SMALL  DEBT  COURT  OF  LAKARKSHIBEL 

Sheriff  GuTHBne. 

c.  A.  SMALL  V.  J.  &  w.  BOYD.—I0th  Odobcr  1877. 

LiabUUy  of  IntronUtUn  wUh  Tenants  EffeeU  for  ufupaid  BenL— The  Sheriff- 
Subfltitute  pronoimoed  the  following  judgment,  which  sets  forth  all  the  facte : — 
In  this  case  the  poxsoer  ia  landlord  of  piemiaes  at  1 18  Broomelaw,  which  were  let 
to  one  M'Eenzie  for  the  year  ending  at  WhifeBonday  1877  at  a  rent  of  £35. 
At  Whitsunday  the  half  yoir's  rent  and  £3^  10b.  of  the  Martinmas  rent  were  due. 
On  15th  May  the  defenders  executed  a  poinding  of  M'Kenzie's  effects  under  a 
Small  Debt  decree  for  £1^  15a,  and  4s.  7a.  of  expenses,  and  on  19th  May  sold  the 
poinded  effects,  realising  J3,  6d.  The  pursuer  afterwards  sold  effects 
under  his  right  of  hypothec  to  the  value  of  £3, 19s.  9d,  which  was  leas  than 
the  expense  of  the  sequestration,  so  that  a  considerable  badance  of  rent  remains 
due  to  him.  He  now  seeks  to  make  the  defenders  liable  as  intromitteis  with 
the  subjects  of  his  h3rpothec  for  the  whole  of  this  balance.  The  defenders 
concede  that  they  must  pay  over  the  amount  actually  realized  by  them,  but 
maintain  that  that  is  the  limit  of  their  liability, 

Cases  of  this  kind  are  so  frequent  in  the  Small  Debt  Oonrts,  and  are  some- 
times so  keenly  ddended,  that  1  have  taken  time  to  examine  into  the 
authorities  that  I  miffht  ascertain  and  state  what  the  law  on  the  subject 
really  is.  The  case  of  Jackmm  v.  Lind^  1745,  Mor.  6245,  was  mainly  relied 
on  by  the  pursuer,  and  shows  that  the  practice  in  Edinbui^h  at  tbat  date  was, 
''  that  when  a  complaint  is  entered  before  the  Sheriff  agamst  any  peraon  for 
carrying  off  goods  m  prejudice  of  the  landlord's  h3rpothec,  the  Court  is  always 
in  use  to  grant  summar  warrant  for  replacing  the  goods  or  paying  the  rent." 
There  the  intromitter  was  decerned  by  the  Sheriff  to  restore  the  poinded  coods 
or  to  pay  the  year's  rent,  and  the  Court  of  Session  assoilzied  the  landlora  in  a 
complaint  at  the  instance  of  intromitters  who  had  been  imprisoned  under  the 
decree.  There  are  also  other  cases  illustratiuj^  the  landlord's  power  of  stopping 
a  poinding  cwrrenU  tennino  until  caution  be  found  for  his  year's  rent,  in  one 
of  which  liord  Kilkenan  lays  down  the  rule  that  it  '*  is  the  creditor's  business 
to  apply  to  the  heritor  and  offer  payment  of  his  rent  before  he  proceed  to  poind'* 
(A.  V.  B.  1744,  M.  6228).  It  is  quite  clear  also  from  Eiskine  and  Bell  (Erskine, 
iL  6,  59  ;  2  Bell's  Coul  32)  that  according  to  a  rule  of  law  which  is  settled  and 
in  full  force  the  landlord  is  entitled  up  till  the  term  of  payment  to  stop  a 
poinding  unless  the  whole  rent  be  paicL  or  secured;  but  that  after  the  term 
of  payment  the  landlord  can  only  insist  on  detaining  so  much  of  the  crop 
ana  stock  as  will  suffice  to  pay  the  rent,  f.e.  the  <^reditor  may  poind  the 
residue  if  he  leaves  sufficient  to  pay  the  rent.  The  only  inference  tnat  can  be 
ilrawilfrom  the  cases  is  that  the  liability  of  intromitteis  for  rent  is  absolute 
up  till  the  time  of  payment,  when  the  landlord  is  able  to  use  diligence 
himself,  and  that  untd  that  time  it  is  not  limited  to  the  value  of  the  subjects 
poinded.  The  law  is  hud  down  in  this  way  by  Stair  (L  13,  9)  also,  and  I 
have  not  been  able  to  find  in  tbe  books  even  a  suggestion  that  it  should  be 
restricted  to  the  value  of  the  subjects  intromitted  with  until  the  late  case  of 
Stewart  v.  Peddie,  14th  November  1874,  2  Bettie  94.  This  was  not  the  case  of 
a  poinding  creditor,  but  of  a  grandfather  acting  for  his  pupil  grandson,  a 
tenant,  and  intromitting  with  the  crop  and  stock  subject  to  the  landlord's 
hvpothec.  The  case  was  determined  against  the  defender,  and  I  think  that 
altnough  the  general  law  is  not  distinctly  stated  in  the  opinions  of  the  Court, 
which  had  to  deal  with  very  special  circumstances,  and  although  the  judges 
themselves  may  have  had  some  unwillinaness  to  assert  the  general  rule  in 
all  its  severity,  the  case  really  supports  the  doctrine  of  the  older  cases  for 
which  the  pursuer  contends. 

It  is  true  that  the  defender's  poinding  was  executed  on  the  term  day,  and  the 
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poinded  goods  were  sold  on  the  19th  May,  but  there  is  no  room  for  the  defence 
that  gooos  enough  to  pay  the  rent  were  left  in  the  premises,  the  fact  being  that 
what  was  left  dm  not  pay  the  expenses  of  the  sequestration  which  the  landlord 
afterwards  used.  That  defence  would  have  been  unavailing  in  law  had  the 
poinding  been  executed  but  a  few  days  earlier,  even  if  a  large  quantity  of  goods 
Lad  been  left ;  for  the  landlord  was  entitled  to  have  all  the  vnveeta  or  iUata  left 
untouched  till  the  term  day.  But  in  the  actual  circumstances  the  residue 
was  altogether  insufficient  to  support  such  a  defence.  The  lesson  is  that  a 
creditor  poinding  his  debtor's  goods  ought  first,  as  Lord  Eilkerran  said,  to  offer 
payment  of  the  rent.  If  he  do  not  he  has  himself  to  blame  if  he  is  held  re- 
sponsible for  the  whole  vear's  rent.  This  may  be  a  hard,  and  possibly  an 
unwise  law  ;  but  it  is  for  those  who  suffer  from  it  to  endeavour  by  constitutional 
means  to  procure  its  amendment,  and  not  for  judges  to  endeavour  to  set  it 
aside  where  it  conflicts  with  their  ideas  of  equity.  Decree  for  £12  and 
expenses. 
A^. — Brawn,  DurUopy  4b  Lindsay, Alt. — Scotl,  Smeaton,  dk  Law. 


SHERIFF  COURT  OF  BANFFSHIRK 

Sheriff  Scott  Moncrieff. 

BSID  V.  LYON'S  TBUSTESS.— iVbiwmfter  21, 1877. 

Jurisdiction — Reduction — ExapHony—Shmff  Court  Act  1877,  sect  11.  The 
circumstances  of  this  case  are  given  in  the  note  to  the  Sheriff-Substitute's  inter- 
locutor. It  was  one  in  which,  before  answer,  the  Sheriff-Substitute  allowed 
to  both  parties  a  proof  of  their  averments  and  a  conjunct  probation. 

To  his  interlocutor  the  following  note  was  appended  : — 

''  NotB. — ^This  is  a  case  presenting  not  a  little  difficulty,  and  it  is  the  first 
which  has  arisen  in  this  Court  under  the  recent  Sheriff  Court  Act  It  is  an 
action  ndsed  against  certain  gentlemen  as  trustees,  for  payment  to  the  pursuer 
of  the  sum  of  £60.  The  pursuer  sets  forth  in  his  condescendence  that,  upon 
payment  by  him  to  the  defenders  of  this  sum,  thev  agreed  to  assign  to  hun  a 
certain  bond  and  assignation,  and  he  admits  that  they  did  assign  to  him  a  do- 
cument of  this  description  ex  facie  valid,  which  he  produces  in  process.  But 
then  he  says  that  he  has  learned  that  this  document  is  not,  as  a  matter  of  fact, 
valid,  and  he  now  seeks,  in  the  present  action,  repayment  of  his  j£60.  The 
defenders  bring  forward  a  number  of  pleas,  both  preliminary  and  on  the  merits, 
but  the  onl^  one  which  raises  a  difficulty  at  the  present  stage  of  the  case  is  the 
first  pielinunary  plea  of  '  no  jurisdiction.'  Under  it  the  defenders  maintain, 
in  the  first  place,  that  this  action,  being  virtually  one  of  reduction,  is  incom- 
petent in  the  Sheriff  Court.  In  answer,  the  pursuer  founds  upon  the  11th 
section  of  the  Sheriff  Courts  Scotland  Act  1877,  which  enacts  that  '  when,  in 
anv  action  competent  in  the  Sheriff  Court,  a  deed  or  writing  is  founded  on  by 
either  party,  all  objections  thereto  maybe  stated  and  maintained  by  way  of 
exception,  without  the  necessity  of  bringing  a  reduction  thereof.'  After  hear- 
ing an  able  argument  upon  this  point,  the  Sheriff-Substitute  is  of  opinion  that 
the  11th  section  is  appbcable  to  the  present  case.  The  action,  being  ex  faci^ 
one  for  pavment  of  a  sum  of  monev,  is  competent  in  the  Sheriff  Court  The 
^fficulty  18  raised  by  the  presence  of  this  deed.  Now  it  is  true  that  the  deed 
in  question  is  one  produced  by  the  pursuer  himself,  and  not  the  defenders  ; 
but  it  is  one,  nevertheless,  founded  upon  by  them.  Their  sixth  plea  is  as 
follows  : — '  The  said  bond  and  assignation  bemg  ex  facie  a  regular  and  proba- 
tive deed,  it  is  incompetent  to  assail  the  validity  thereof  in  this  Court'  Were 
it  not  for  this  document,  the  defenders,  having  taken  the  pursuer's  money  (as 
appears  from  their  own  asdgnation  to  him),  could  have  nothing  to  say  against 
his  claim  for  repayment  He  says  that  he  paid  his  money,  and  got  nothing 
but  a  piece  of  wastepaper  in  return.  The  aefenders  answer  that  he  got  his 
bond.    Then  comes  the  exception  that  the  bond  is  useless,  being  invalia. 
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''Astlie  Lord  Justice-Clerk  (Inglis)  remarked  in  the  case  of  Dteksonx.  Murray 
(June  7, 1866, 4  Macph.  799)^  commenting  upon  a  similar  section  in  the  Bank- 
ruptcy Acts,  *  It  is  a  remedial  enactment,  and  the  first  things  to  ascertain  in 
constrains  such  an  enactment  are,  What  was  the  mischief  intended  to  be 
remedied!  and  secondly.  What  is  the  remedy  provided  t '  Now,  it  cannot  be 
doubted  that  the  miscnief  which  the  recent  Sheriff  Court  Act  had  in  view 
and  provides  a  remedy  for  was  the  expense  and  delay  entailed  by  going  to  the 
Court  of  Session  for  the  purpose  of  reducing  deeds  founded  upon  in  trivial  cases. 
And  the  remedy  appears  to  be  not  to  introduce  actions  ot  reduction  in  the 
Sheriff  Court,  but,  by  enabling  the  parties  to  take  exceptions  and  to  lead  proof 
upon  their  exceptions,  to  rencter  reductions  unnecessary.  No  doubt  the  present 
addou  is  virtually  one  of  reduction,  but  that  does  not  seem  to  render  it  incon- 
sistent with  the  provision  of  the  11th  section,  although  it  would  be  if  it  were 
brought  in  the  form  of  an  action  of  reduction. 

**  The  present  action  was  raised  before  the  date  at  which  the  statute  came  into 
operation  ;  but  the  11th  section  does  not  appear  to  draw  any  distinction  be- 
tween actions  pending  at  that  date  and  those  brought  subsequent  to  it. 

*^  The  defenders  rest  this  same  plea  of  no  jurisdiction  upon  an  additional 
ground,  viz.,  the  fact  that  one  of  their  number  is  not  resident  in  the  county 
of  Banff  The  Sheriff-Substitute  has  no  difficulty  in  disposing  of  this  conten- 
tion. The  gentleman  whose  trustees  the  defenders  are  died  domiciled  in 
Banffshire,  leaving  property  there.  A  quorum  of  trustees  reside  in  the  county, 
and  the  pursuer  alleges  that  the  bargain  between  him  and  them,  which  has 
given  rise  to  the  present  action,  was  xnad^  here.  The  case  of  Black  v.  Duncan 
(18th  Dec.  1827,  6  Shaw,  261)  is  quite  in  point 

**  Hardly  anything  need  be  said  as  to  the  remaining  pleas.  The  defenders 
deny  that  the' pursuer  ever  gave  value  for  the  assiguation.  That  is  a  matter 
for  proof.  Their  assignation  certainly  sets  forth  that  the  pursuer  paid  to 
them  the  sum  of  £60.  Then  they  sajr  that  the  pursuer  ought,  before  coming 
against  them,  to  have  taken  proceedmgs  acainst  the  debtor  and  cautioner 
under  the  bond.  But  if  the  bond  is  null,  as  the  pursuer  undertakes  to 
establish,  and  must  establish  if  he  is  to  succeed,  why  should  he  waste  tune 
and  money  in  what  could  only  have  proved  a  firuitless  attempt 

^'W.G.aM." 
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Salb  of  Goods. — Performance  of  (he  contract— CondUion  precedent — "A 
cargo" — Where  defendant  contracted  to  buy  for  plaintiff  "a  cargo  of  from 
2500  to  3000  barrels  ^seller's  option)''  petroleum  at  one  shilling  and  three 
farthings  per  ^^allon  weighed  8  lbs.  delivered,  to  be  shipped  from  New  York 
within  a  certain  time,  and  the  terms  of  the  contract  snowed  that  defendant 
was  to  have  complete  control  over  the  destination  of  the  vessel: — Held 
(affirming  the  decision  of  the  Exchequer  Division),  that  '^caxgp^*  meant  an 
entire  ship-load  and  not  a  shipment,  and  that  it  was  a  condition  precedent 
that  the  2500  to  3000  barrels  tendered  should  be  the  whole  caigo  of  the 
vessel,  although  the  additional  quantity  dipped  was  kept  distinct,  and 
defendant  was  not,  in  &ct,  deprived  of  the  control  of  the  vessel's  destination. 
— Borrowman  v.  Drayton  (App.),  45  L.  J.  Rep.  Ex.  273. 

^'^  Vagrant  Act. — Married  women  deserting  children — Meaning  of  **per$on\ — 
The  provisions  contained  in  6  Geo.  IV.  c.  83,  sec  4,  with  reference  to  persons 
runnmg  away  and  leaving  their  children  chargeable  to  any  parish,  do  not 
apply  to  a  married  woman  who  has  been  deserted  by  her  husbaqd  ana  has  not 
the  means  of  supporting  them.— Pe^cr*  v.  Coicie,  46  L.  J.  Rep.  M.G,  177. 
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Contract. — 1.  A  statute  being  in  force  and  providing  that  "  every  person 
who  shall  do  or  exercise  any  labour  or  business,  or  work  of  his  ordinary  calling^ 
on  the  first  day  of  the  week,  or  suffer  the  same  to  be  done  by  his  children, 
servant,  or  apprentices,  works  of  necessity  and  charity  only  excepted,  shall  be 

fined  not  exceeding ."    S.,  a  livery  stable  keeper,  let,  in  his  ordinary 

bnsineas,  a  horse  and  carriaf^  to  be  driven  for  pleasure  to  a  particular  place. 
The  hirer  drove  them  to  a  diflferent  place,  and  returned  them  damaged, 
whereupon  S.  brought  trover  against  the  hirer : — Held,  afi&nning  fVhelden  v. 
Ckappel,  8  R.  I.  230,  that  the  action  would  not  lie.  2.  Where  a  plaintiffs 
cause  of  action  arises  from  a  violation  of  law  on  his  part,  the  sait  cannot  be 
isuatained;  and  it  is  immaterial  whether  the  violation  of  law  appears  from  the 
plaintiff's  direct  evidence  oris  elicited  from  him  by  Intimate  cross-examination. 
— Chicago  Legal  News,  May  19, 1877,  p.  295. 

Solicitor's  Lien. — Removal  of  trustee — Delivery  of  documente, — ^A  solicitor 
employed  by  a  trustee  in  bankruptcy  has  a  lien  for  his  costs  upon  all  papers  in 
his  possession  upon  which  he  has  expended  his  own  labour  or  money,  ana  there 
is  no  obligation  upon  the  trustee  upon  being  removed  from  his  office  to  dis- 
charge that  lien  m  order  to  enable  nim  to  comply  with  the  294th  rule  of  1870. 
— In  re  Austen  ex  parte  Yalden  (App.),  46  L.  J.  ifcp.,  Bankr.  59. 

Killing  Stock  bt  Cabs. — The  mere  fact  that  stock  is  running  at  large  in 
violation  of  the  statute  does  not  release  a  railroad  company  from  liability  for 
stock  injured  where  the  company  fails  to  fence  as  required  by  law. — Chicago 
Legal  News,  May  19, 1877,  p.  295. 

Service. — (hU  of  Ihe  jurisdiction, — Action  for  injury  from  collision  at  sea, — 
The  jurisdiction  of  the  Queen  does  not  extend  from  the  coast  beyond  low  water 
mark  unless  it  has  been  so  extended  by  an  Act  of  Parliament,  and,  therefore, 
Order  XI.  rule  1  of  the  Judicature  Act,  which  provides  for  the  service  of  a 
writ  of  summons  out  of  the  jurisdiction  where  the  act  for  which  damages  are 
sought  to  be  recovered  was  done  within  the  jurisdiction,  does  not  authorize 
such  service  where  the  action  was  for  the  death  of  a  person  through  the 
negligent  management  of  defendants'  vessel  at  sea,  though  within  three  miles 
of  the  coast  of  England. — Harris  v.  3%e  Owners  of  the  Franconia^  46  L.  J.  Rep. 
C.P.  363. 

Adulteration  of  Food. — Excessive  dilution  of  compound  article, — By  section 
6  of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  it  is  enacted 
that  "  no  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of  food, 
or  any  druff,  which  is  not  of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser,  under  a  penalty."  The  respondent  having  asked 
for  a  pint  of  gin,  and  being  told  by  the  appellant  that  he  kept  gin  at  2s.  and 
Is.  4a.  per  pint,  purchased  from  him  a  pint  at  the  latter  price.    On  analysis  the 

in  was  found  to  contain  43  per  cent  of  water,  but  not  to  be  injurious  to  health. 

Hn  is  a  compound  article,  and  never  sold  pure  ;  the  higher  the  price  the  more 
nearly  of  proof  strength  the  purchaser  expects  it  to  be,  and  the  variations  range 
as  low  as  22  per  cent  under  proof.  Upon  an  information  under  the  above  sec- 
tion the  appellant  was  convicted : — Heldf  that  it  was  for  the  magistrate  to 
decide,  as  a  question  of  fact,  whether  the  purchaser  in  such  a  case  obtained  an 
article  of  the  nature,  substance,  and  (][uality  demanded  by  him ;  and  dilution  of 
gin  being  reco^ized  commercially,  it  became  a  question  of  degree  whether  or 
no,  in  the  particular  case,  the  dilution  was  so  excessive  as  to  make  the  article 
supplied  something  different  from  what  was  asked  for. — Webb  v.  Knight,  46  L. 
J.  Rep.  M.C.  264. 

Winding-up. — Petition  by  contribtUory — Discretion  of  Court, — Where  a  com- 
pany had  never  carried  on  business,  and  had  no  shares  allotted,  no  debts,  and 
no  property,  the  only  contributories  being  seven  persons,  who  had  signed  the 
memorandum  of  association,  the  Court  refused  to  make  a  winding-up  order  on 
the  application  of  one  of  the  contributories  against  the  wish  of  the  rest — In  re 
ike  New  Gas  Generator  Co,,  46  L.  J,  Rep.  Ch.  550. 
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Railway  Company. — Bye-Lawa — Pasmnger  travelling  mthout  a  ticket. — A 
bye-law  was  made  by  a  lailwav  company  under  the  powers  of  their  sDedal  Act 
and  Qf  8  &  9  Vict.  c.  20,  in  these  terms  :  '<  No  passenger  will  be  lulowed  to 
enter  any  carriage  on  the  railway,  or  to  travel  therein  upon  the  railway,  unless 
furnished  by  the  company  with  a  ticket  specifying  the  class  of  carriage  and  the 
stations  for  conveyance  between  which  such  ticket  is  issued.  .  .  .  Any  per- 
son travelling  without  a  ticket,  or  failing  or  refusing  to  show  or  deliver  up  his 
ticket  as  aforesaid,  shall  be  required  to  pay  the  fare  from  the  station  whence 
the  train  originally  started  to  the  end  of  the  journey  :  '* — Held,  that  in  order  to 
entitle  the  company  to  take  proceedings  under  this  bye-law,  a  notice  of  demand 
for  the  fEure  due  must  have  been  fiist  made  to  the  passenger  who  refused  or  was 
unable  to  produce  his  ticket. — Brown  v.  The  Great  Eastern  Bail,  Co.,  46  L.  J. 
Rep.  M.C.  231. 

Wild  Fowls  Protection  Act. — Ravim  in  poesessum  within  prohibited  time 
— Foreign  bird  statute,  repeal  of. — The  Wild  Birds  Protection  Act,  1872,  which, 
allows  the  excuse  of  tue  wild  bird  having  been  bought  or  received  from  abroad 
to  be  an  answer  to  a  summons  for  killing,  wounding,  or  taking  any  wild  bird, 
or  exposing  or  offering  for  sale  anv  wild  bird  recently  killed  or  taken  between 
the  16th  of  March  and  the  1st  of  Au^st,  is  impliedly  repealed  by  the  Wild 
Fowls  Protection  Act,  1876,  which  omits  the  excuse,  and  in  other  ways  extends 
the  former  9^Ai\xi^,—Whiteksad  v.  Smithers,  46  L.  J.  Rep.  M.C.  234 

By  the  Wild  Fowls  Protection  Act,  1876  (39  &  40  Vict,  c  29  sec  2),  «  any 
prson  who  shall  kill,  wound,  or  take  .  .  .  any  wild  fowl,  ...  or  shaJl  have 
m  his  control  or  possession  any  wild  fowl  recentlv  killed,  wounded,  or  taken 
.  .  .  between  the  15th  of  February  and  the  10th  of  July  in  any  year,  shall 
on  conviction  forfeit  and  pav,"  eta  : — Held,  that  it  was  no  defence  to  a  sum- 
mons preferred  under  the  above  section  to  show  that  the  bird  had  been  im- 
ported from  abroad. — Ibid. 

Will. — Inconsistent  gifts  construed  a>s  successive. — ^Testator  bequeathed  certain 
specified  goods  and  all  other  his  personal  estate  to  his  wife,  and  after  de\dsin^ 
his  real  estate  to  his  wife  for  life,  with  divers  limitations  over,  he  bequeathed 
the  residue  of  his  personal  estate  in  trust  for  his  children  or  their  issue,  and  in 
default  for  his  brothers  and  sisters  and  their  issue  as  therein  mentioned  : — 
HMy  having  regard  also  to  the  general  scope  of  the  will  (afl&rming  the  decision 
of  Hally'Y.U.),  uiat  the  wife  took  only  a  life  interest  in  the  personal  estate. 
— /n  re  Bagshmfs  Trusts  (App.),.46  L.  J.  Re]^.  Ch.  567. 

Contract. — For  sale  of  dead  rak^jiis — Implied  warranty  of  fitness  for  use, — 
B.,  a  wholesale  provision-dealer  in  London,  contracted  to  send  weekly  from 
London  by  ndlwav  to  W.,  a  retail  tradesman  at  Brighton,  a  Quantity  of  Ostend 
rabbits,  the  cost  of  the  raUway  carriage  as  well  as  the  price  of  the  rabbits  being 
paid  by  W. : — Held^  that  there  was  an  implied  warranty  by  B.  that  the  rabbits 
should  be  fit  for  human  food,  not  only  when  delivered  at  the  railway  station  in 
London,  but  when  in  the  ordinary  course  of  transit  they  should  reach  W.  at 
Brighton,  and  until  he  should  have  had  there  a  reasonable  opportunity  ot 
deaung  with  them  in  the  usual  course  of  business. — Beer  v.  Wa&er.  46  L.  J. 
Rep.  fiP.  677. 

Land  Tax. — Exemption  of  site  o^  hospital— Bemoval  of  hospital. — ^An  hospital 
which  was  erected  before  the  passing  ot  4  WilL  &  M.  c  1,  imposing  a  land  tax, 
and  the  site  of  which  was  exempted  from  that  tax  by  the  provisions  of  38  Qeo. 
3,  c.  5,  ss.  25  &  29,  was  by  decree  of  the  Court  of  Cliancexy  removed  to  another 
site,  and  the  old  site  was  dischaiged  from  the  charitable  trusts  to  which  it  was 
then  subject : — HM^  reversing  the  decision  of  the  Queen's  Bench  Division 
{antSy  207),  that  the  removal  of  the  hospital  and  the  secularization  of  the  site 
aid  not  remove  the  exemption  from  land  tax  conferred  on  the  site  as  '^  land 
belonging  to  an  hospital  in  the  fourth  year  of  William  and  Maiy,"  by  38  Geo 
3,  c.  6,  s.  29.— i?a6W<«  v.  Cox  (App.;,  46  L.  J.  Rep.  Q.  B.  498, 
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